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mTavari redaqtorisagan

Tqven winaSea Tsu iuridiuli fakultetis axaldaarsebuli studenturi samecniero 
Jurnalis, „Tsu samarTlis mimoxilvis“ pirveli nomeri. me Zalze moxaruli var, rom 
meZleva SesaZlebloba, mogmarToT misi mTavari redaqtoris statusiT. vasrulebde am 
movaleobas, CemTvis gamorCeuli pativi da, amavdroulad, didi pasuxismgeblobacaa.

JurnalisTvis SerCeuli saxelwodeba dakavSirebulia amerikis SeerTebuli 
Statebis umaRlesi saswavleblebisaTvis nacnob praqtikasTan, rodesac, maTi egidiT, 
gamoicema ama Tu im universitetis saxelwodebis matarebeli samarTlis mimoxilvis 
Jurnali. Zalian sasiamovnoa, rom dadga dro, Cvens fakultetsac gaaCndes msgavsi 
tipis gamocema, ara mxolod saxelwodebis TvalsazrisiT, aramed, ideuradac.

koncefcia, romelsac Jurnali emyareba, Seiqmna studentebis iniciativiTa da aq-
tiuri ZalisxmeviT, ris gamoc maT mimarT gansakuTrebul madlierebas gamovxatav. 
sasixaruloa, rom aRniSnuli koncefciiT dainteresda Cveni fakultetis partniori 
iuridiuli firma „mgalobliSvili, yifiani, ZiZiguri“, romelmac gamoTqva mzadyof-
na, finansurad mxarSi amodgomoda proeqts, risTvisac am kompaniis warmomadgenlebs 
did madlobas vuxdi. zemoxsenebuli koncefciis amosavali wertili aris is, rom es 
Jurnali, erTi mxriv, naSromis gamosaqveyneblad momzadebis TvalsazrisiT, xolo, 
meore mxriv ki, saredaqcio kolegiis muSaobaSi CarTulobis kuTxiT, studentebisaT-
vis akademiuri weris kulturis Camoyalibebisa da araerTi praqtikuli unar-Cvevis 
gamomuSavebis saSualeba gaxdes.

„Tsu samarTlis mimoxilva“ periodul gamocemas warmoadgens, romelic gamoicema 
weliwadSi erTxel. bunebrivia, es sakmaod didi intervalia, Tumca, ukve aris saubari 
imaze, rom misi gamoqveynebis perioduloba gaizardos. mTavaria, arsebobs am Jurna-
lis funqcionirebis uryevi neba da arseboben is adamianebi Tu organizaciebi, rom-
lebic dainteresebuli arian misi samomavlo ganviTarebiT.

Jurnalis kari Ria iqneba Tsu iuridiuli fakultetis bakalavriatisa da magis-
traturis yvela studentisTvis, visac eqneba survili, samarTlis nebismieri mimar-
TulebiT gamoaqveynos esa Tu is naSromi, romelic mis mimarT wayenebul akademiur da 
teqnikur moTxovnebTan SesabamisobaSi iqneba. cxadia, garkveul SemTxvevebSi Jurnal-
isTvis ucxo ar iqneba specialuri nomrebis momzadebac.

swored amgvar specialur gamocemas warmoadgens es nomeri, romlis Sinaarszec 
unda iTqvas oriode sityva. iqidan gamomdinare, rom Jurnalis dafuZneba mieZRvna ak-
ademikos ivane javaxiSvilis dabadebidan 140 wlis iubiles, SemTxveviTi ar aris, rom 
saredaqcio jgufma miiRo gadawyvetileba, pirvel nomerSi asaxuliyo is RonisZiebebi 
da movlenebi, romlebic mimdinare wels Cvens fakultetze ganxorcielda, am mniS-
vnelovan saiubileo TariRTan dakavSirebiT. kerZod, es specialuri gamocema Tavs 
uyris: Tsu iuridiul fakultetTan arsebuli Tanamedrove kerZo samarTlis insti-
tutis organizebiT gamarTul konferenciaze _ „fsiqosocialuri saWiroebis mqone 
piris qmedunarianoba _ kanonmdeblobisa da praqtikis evropeizacia“ _ wakiTxul mox-
senebebs; zemoaRniSnuli institutis mowveviT, saqarTvelos uzenaesi sasamarTlos 
Tavmjdomaris moadgilis, samoqalaqo saqmeTa palatis Tavmjdomaris, qalbaton mzia 
Toduas mier wakiTxul sajaro moxsenebas; studentTa 76-e sauniversiteto samecniero 
konferenciis farglebSi iuridiuli fakultetis bakalavriatisa da magistraturis 
studentTa samecniero konferenciaze Jiuris mier gamovlenil ramdenime saukeTeso 
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moxsenebas; da bolos, ucxoeli specialistebis mier Seqmnil saqarTvelos Sromis ko-
deqsis inglisurenovani komentaris qarTuli gamocemis recenzias.

internacionalizaciis TvalsazrisiT, aRsaniSnavia is faqti, rom fsiqosocialu-
ri saWiroebis mqone piris qmedunarianobis Sesaxeb JurnalSi dabeWdili masalis re-
cenzirebas inglisurenovan reziumeebze dayrdnobiT, axdens Cveni kolega, italieli 
profesori andrea boroni, risTvisac mas gulwrfel madlobas vuTvli.

dasasrul, guliTad madlobas movaxseneb „Tsu samarTlis mimoxilvis“ am nomris 
saredaqcio sabWosa da kolegias im didi samuSaosaTvis, romelic maT gaswies Jurna-
lis gamosacemad momzadebis mizniT. aqve, msurs, madlierebiT movixsenio gamomcemlo-
ba „meridiani“ sastambo-sagamomcemlo saqmeSi gaweuli daxmarebisaTvis. vimedovneb, 
es gamocema sazogadoebis didi interesiT isargeblebs, xolo misi Semdgomi nomrebi 
mkiTxvels sxva araerT siaxles SesTavazebs. visurvebdi imasac, rom is ormxrivi Ta-
namSromloba, ramac ganapiroba am proeqtis warmatebiT ganxorcieleba, nayofierad 
gagrZeldes, xolo momavalSi sxva instituciebsac gauCndeT interesi, TavianTi wvli-
li Seitanon Jurnalis Semdgom daxvewaSi.

pativiscemiT,

asist. giorgi amiranaSvili

1-eli agvisto, 2016 w.
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A LETTER FROM THE EDITOR-IN-CHIEF

Let me introduce to you the first edition of newly established Student-run Science Journal _ “TSU Law 
Review”. I am extremely delighted to have a chance to speak as a chief editor of this journal. For me, it is 
a great honor and, simultaneously huge responsibility to hold this position.

The selected title of the journal is connected to the practice familiar to higher institutions of Unit-
ed States of America, which means the title of law reviewing journals entail the name of the responsi-
ble higher institution. Therefore, I cheerfully announce that also our faculty hereinafter will maintain 
publication, which has not solely terminological, but ideological similarities to American analogues 
as well.

The concept of the journal was initiated and created by virtue of intensive endeavor of students, 
who deserve great appreciation for this. I would also like to express great gratitude towards the repre-
sentatives of Mgaloblishvili Kipiani Dzidziguri (MKD), the partner Law Firm of the Faculty of Law, 
for their interest in the project and readiness to financial promotion. The key idea of the aforemen-
tioned concept is to develop academic writing culture and other practical skills of students through 
the means of participating in editorial activities of the journal on one, and researching and writing 
academic articles on the other hand.

“TSU Law Review~ is a periodic review, which will be published annually. Despite the consider-
ably long interval, it has to be noted that expansion of frequency of publishing is already discussed. 
The principal issue is the existence of strong will on the perpetual functioning of magazine and per-
sons or organizations, which are interested in the future development thereof. 

The journal is open to all students of the Faculty of Law of Tbilisi State University, either from 
bachelor or master level, willing to publish their article, regardless of the field of law, but consistent 
with the academic and technical requirements applied to them. The publication of the special editions 
will also be possible in some exceptional cases.

The first edition of the journal represents exactly such special case. Particularly, the content of 
the first edition is connected with the 140th anniversary of Ivane Javakhishvili. As far as the establish-
ment of the journal was dedicated to this significant event, the editorial board decided to use the first 
edition for illustration of every event occurring within the frames of this anniversary. Namely, this 
special edition entails: reports presented at the conference _ “Legal Capacity of a Person in Need of 
Psychosocial Support _ the Europeanization of Legislation and Practice”, held by the Contemporary 
Private Law Institute at the Faculty of Law of Tbilisi State University; public lecture of Mzia Todua, 
deputy chairperson, chairman of the Chamber of Civil Cases of Supreme Court of Georgia, invited by 
above-mentioned Contemporary Private Law Institute; Several academic papers written by students 
of bachelor and master degree of law faculty and considered by jury as being best within the frames of 
Students’ 76th Scientific University Conference; and finally, the review of the Georgian edition of the 
Commentary on the Labour Code of Georgia, written by foreign specialists in English.

In terms of internationalization, the contribution of our Italian colleague Andrea Borroni should 
be mentioned, who provides review of the articles regarding the persons in need of psychosocial sup-
port on the basis of English version resumes of these articles. We highly appreciate and express our 
gratefulness for his help.

In conclusion, I sincerely thank the editorial council and board of “TSU Law Review~ for the 
work they accomplished for preparing the publication of the first edition. The contribution of “Meridi-
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ani~ Publishers in publishing matters should also be appreciated herein. It has to be hoped that the first 
edition will gain popularity and interest of society and that the numerous innovation will be offered 
to readers by following editions. I am declaring willfulness that the bilateral collaboration, which 
enabled successful maintenance of the magazine, will be productively continued and the suggestions 
from other organizations regarding collaboration for the future improvement of the journal will be also 
highly accepted and appreciated. 

Sincerely,

Asst. Giorgi Amiranashvili

August 1, 2016
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milocvis werili

guliTadad vulocav sazogadoebas, gansakuTrebiT ki _ Tsu iuridiuli fakultetis 
studentebs axali studenturi samecniero Jurnalis, „Tsu samarTlis mimoxilvis“ 
dafuZnebas. marTalia, am dromde araerTi studenturi samarTlebrivi Jurnali da-
fuZnebula da dRemde aqtiurad saqmianobs, Tumca es gamocema sayuradReboa im Tval-
sazrisiT, rom igi uSualod iuridiuli fakultetis gamocemas warmoadgens, romlis 
saredaqcio kolegia dakompleqtebulia amave fakultetis gamorCeuli studentebiT.

dResdReobiT, aucilebelia, saTanado stimuli mieces axalgazrda iuristebs da 
xeli Seewyos samecniero saqmianobaSi maTi aqtiuri CarTvis waxalisebas. am mxriv, 
udavod dasafasebelia Cveni mWidro partniori iuridiuli firmis, „mgalobliSvili, 
yifiani, ZiZiguris“ Zalisxmeva, romlis finansuri mxardaWeriTac gaxda SesaZlebeli 
am Jurnalis Camoyalibeba, risTvisac mas udides madlobas movaxseneb.

SemTxveviTi ar aris is faqti, rom Jurnalis dafuZneba da misi pirveli nomeri 
ukavSirdeba akademikos ivane javaxiSvilis dabadebidan 140 wlis saiubileo TariRs 
da masSi gaSuqebulia am iubilesadmi miZRvnili RonisZiebani Tu _ sxva mniSvnelovani 
movlenebi. Rrmad var darwmunebuli, rom mkiTxveli am gamocemidan bevr TavisTvis 
saintereso da sasargeblo informacias miiRebs.

dasasrul, gansakuTrebul madlierebas gamovxatav Jurnal „Tsu samarTlis mi-
moxilvis“ mTavari redaqtoris mimarT, imisaTvis, rom saTaveSi udgas am mniSvnelovan 
saqmes. gulwrfel madlobas imsaxureben is studentebic, romlebsac warmoeSvaT amg-
vari gamocemis dafuZnebis idea da Zal-Rone ar daiSures misi realizebisaTvis. Ce-
mTvis Zalian saamayoa, rom yoveli aseTi wamowyeba Cveni fakultetis studentebisgan 
momdinareobs. da bolos, am gamocemis saredaqcio jgufs _ warmatebul saqmianobas, 
xolo Jurnals Semdgom ganviTarebasa da mkiTxvelTa simravles vusurveb.

prof., doqt. irakli burduli

iuridiuli fakultetis dekani

30 ivlisi, 2016 w.
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CONGRATULATIONS LETTER

I sincerely congratulate students of the Faculty of Law of Tbilisi State University and the society as a 
whole establishment of new academic law journal _ “Tsu Law Review”. Apart from other law journals, 
launched and actively maintained by law students, the significant characteristic thereof is that “Tsu Law 
Review~ is directly connected and authorized by TSU Faculty of Law, with the editorial board consisted 
by remarkable students of the Faculty of Law.

Nowadays, it is crucial young lawyers to be promptly motivated and promoted in terms of participa-
tion in scientific activities. In this regard, the role of our partner Law Firm Mgaloblishvili Kipiani Dzid-
ziguri (MKD) has to be doubtlessly appreciated, as their financial contribution made a foundation of this 
law journal possible. Consequently, we are extremely grateful to them.

It is not eventual that the establishment and release of the journal are connected to 140 years anniver-
sary of Ivane Javakhishvili, as the first publication of journal is intended to summarize and declare im-
portant events carried out within the frames of the anniversary agenda. I firmly believe that the publication 
will demonstrate a variety of the interesting and useful information for its readers.

Lastly, I would like to express exclusive gratefulness towards the editor-in-chief of “Tsu Law Re-
view~ for administrating such an important affair. The students who invented the idea of forming such 
journal and consequently executed it with all their effort should be also highly respected. It is a great 
honor for me that such ideas are constantly derived from students of the Faculty of Law. I wish successful 
operation to the editorial board of the journal and further development and increasing number of readers 
to journal as a whole.

Prof. Dr. Irakli Burduli

Dean of the Faculty of Law

July 30, 2016



15

winasityvaoba

ras niSnavs CemTvis, Cemi megobrebisa da kolegebisaTvis am gamocemis mxardaWeraSi 
monawileoba? _ niSnavs erTdroulad erT umTavressa da niSnavs ramdenimes am erT 
umTavresSi Tavmoyrils. Tu mxolod erTzea saubari, _ es aris erTi keTili saqmis 
keTeba, Tu ramdenimezea saubari, sabednierod, niSnavs ivane javaxiSvilis saxelis 
matarebel wminda kedlebTan Sexebas, niSnavs CvenTvis saTayvanebeli profesiis Tanad-
gomas, niSnavs momaval TaobasTan kidev erTi damakavSirebeli xidis agebas da, albaT, 
sakuTriv Cvens axalgazdrul wlebTan mibrunebas, Tundac _ am gziTa da saSualebiT. 

amitomacaa, rom gamocemis es pirveli nomeri dResaswaulia Cveni saimedo stu-
dentobisa da saamayo leqtorebisaTvis da imitomacaa es aranaklebi dResaswauli 
firmisaTvis, romelsac me warmovadgen da romlisTvisac nebismier erovnul sakiTx-
Tan Sexeba aris gulis Zaxili da sulis wadili. ase iyo dRidan misi daarsebisa, ase 
gagrZeldeba momavalSic. 

gza mSvidobisa vusurvoT wamowyebas, romelmac amdeni adamiani gaaerTiana mis 
irgvliv da kidev ufro mets gauRrmava rwmena codnisa, ganaTlebisa, profesiisadmi 
pativiscemisa da, mTavaria, _ gancda imisa rom Cveni sazogadoebisTvis sasikeTo saqme-
Si Cven yvela Tanabrad monawileni varT. dae, yvelas male gvexilos is dRe, rodesac 
mxolod codnisa da ganswavlulobis Zala gaxdeba erTaderTi aRiarebuli da dafase-
buli Zala Cvens samSobloSi. gvwams, rom es dRe arc ise Soria, xolo es gamocema ki 
am dRisken mimavali gzis mkafio niSania.

gilocavT! kidev mravali aseTi dResaswauli!

saukeTeso survilebiT,

viqtor yifiani

iuridiuli firma „mgalobliSvili, yifiani, ZiZiguri“
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FOREWORD

What does it mean for me, my friends and colleagues to support this publication? It means one su-
preme purpose and at the same time, several purposes combined together. As for single supreme aim _ it 
is doing acts of kindness. As for several aims, it means to have a connection with our divine University 
named after Ivane Javakhishvili, promotion of the profession we worship, building a bridge between old 
and new generations and, finally, it is our way to get back to our student years.

Therefore, we, together with our credible students and respectable professors, are celebrating the 
publication of the first edition of the journal. For the law firm I represent this event is also extremely 
noteworthy, as we are right from the establishment of our firm always enthusiastic about promoting proj-
ects serving our countries interests. And we are expressing our readiness about keeping our state oriented 
discourse in future.

Let’s wish a good luck to the initiative, which managed to unify a lot of people around and restore 
people’s faith in knowledge, education, respect for the profession and most important _ allow us to realise 
that we can equally participate in activities of common public interest. I am looking forward to the day 
when the power of education and intelligence will be accepted and respected as an only true power in our 
country. We firmly believe this day is close, and this publication is one of the clear sign that we are on the 
right way.

Congratulations! Wish you lots of further success!

With best regards,

Victor Kipiani

Mgaloblishvili Kipiani Dzidziguri (MKD) Law Firm
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CemTvis gansakuTrebuli pativia, miviRo Cemi pativcemuli qarTveli megobris Se-
moTavazeba da gamovxato azri iseT mniSvnelovan da aqtualur sakiTxTan dakavSire-
biT, rogoricaa _ „fsiqosocialuri saWiroebis mqone pirTa qmedunarianoba“.1

upirveles yovlisa, msurs, madloba gadavuxado „Tsu samarTlis mimoxilvis“ 
mTavar redaqtor giorgi amiranaSvils, romelmac mTxova gavcnobodi gansaxilvel 
sakiTxsa da JurnalSi warmodgenil naSromebs.

am perspeqtiul samarTlis JurnalSi warmodgenili statiebi exeba ZiriTadi 
sakiTxis (fsiqosocialuri saWiroebis mqone pirTa qmedunarianoba) sxvadasxva aspeqts 
qarTuli samarTlebrivi sistemisTvis damaxasiaTebeli realiebis mxedvelobaSi miRe-
biT. sxvagvarad rom vTqvaT, axlad dafuZnebul JurnalSi mocemuli naSromebi war-
moaCens aucileblobas, rom ganxilul iqnes samarTlebrivi normebis praqtikaSi re-
alizaciis sakiTxi, ese igi, _ mosamarTleTa mier samarTlebrivi normebis Sefardebis 
procesi qarTuli sakanonmdeblo praqtikis ganxilvis gziT, rac Zalze sainteresoa 
CemTvis, rogorc ucxoelisaTvis.

samarTalSefardebis procesis ganxilva aris aucilebeli elementi samarTlis am 
dargis gavlenis naTlad gasaanalizeblad.

garda gansaxilveli Jurnalis zogadi mniSvnelobisa, misi pirveli gamocema aris 
gansakuTrebiT sasargeblo da aqtualuri, gamomdinare Jurnalis redaqtorebis egid-
iT, zustad da kritikulad ganxorcielebuli sasamarTlo praqtikis analizisa da, 
amavdroulad, saerTaSoriso konvenciisa da ucxouri samarTlebrivi sistemebis Se-
darebiT WrilSi ganxilvis gamo.2

gamocemis gansakuTrebul xasiaTs xazs usvams, aseve, is faqti, rom masSi Semaval 
statiebSi yuradReba gamaxvilebulia evropul gamocdilebaze qarTveli avtorebis 
TvalTaxedviT, maSin, rodesac saqarTvelosTvis gansaxilvel Temaze samarTlebrivi 
reformis ganxorcielebis safuZveli swored evropuli kanonmdebloba gaxda.

* neapolis (italia) meore universitetis Jan mones saxelobis politikur mecnierebaTa depar-
tamentis SedarebiTi kerZo samarTlis tenuirebuli profesori, Savi zRvis saerTaSoriso uni-
versitetis (Tbilisi) samarTlis profesori, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 
universitetis iuridiuli fakultetis mowveuli leqtori da Tanamedrove kerZo samarTlis in-
stitutis wevri; trentos universitetis samarTlis doqtori da luizianas saxelmwifo universi-
tetis samarTlis magistri.
1 ix. `SezRuduli SesaZleblobis mqone pirTa uflebebis dacvis konvencia“, muxli 1-eli: „Sez-
Ruduli SesaZleblobis mqone pirebs miekuTvnebian adamianebi xangrZlivi fizikuri, mentaluri, 
inteleqtualuri an sensoruli darRvevebiT, romlebmac sxvadasxva dabrkolebebTan urTierTq-
medebisas SeiZleba, xeli SeuSalos am pirTa sxvebis Tanasworad srul da efeqtur monawileobas 
sazogadoebriv cxovrebaSi“.
amgvarad, SezRuduli inteleqtualuri SesaZleblobebis mqoned iTvlebian pirebi, romelTac axa-
siaTebT inteleqtualuri funqciis darRveva, rogorebicaa, magaliTad, _ daunis sindromis mqone 
pirebi, xolo SezRuduli fsiqikuri SesaZleblobis mqoned miiCnevian pirebi, romelTac aqvT fsiqi-
kuri janmrTelobis problema, rogoricaa, magaliTad, bipolaruli fsiqozi, autizmi an Sizofrenia.
2 ix., sxvebs Soris, Semdeg avtorTa statiebi: Dhanda A., Legal capacity in the Disability Rights Convention: 
Strangehold of the past or lodestar for the future?, 34 Syracuse Journal of International Law & Commerce, 2007, 429 
ff; Minkowitz T., The United Nations Convention on the Rights of Persons with Disabilites and the right to be free from 
nonconsensual psychiatric interventions, 34 Syracuse Journal of International Law & Commerce, 2007, 405 ff; Quinn G., 
Personhood & Legal Capacity Perspectives on the Paradigm Shift of Article 12 CRPD, HPOD Conference, Harvard Law 
School, 20 February 2010.



20

2009 wels gansaxilvel sakiTxTan dakavSirebiT dawyebuli msjelobis Sedegad, ev-
ropis sabWos saparlamento asambleam miiRo rezolucia, romelSic gawerilia ZiriT-
adi prioritetuli mimarTulebebi. maT Soris, pirvels ki, qmedunarianobis sistemis 
reforma warmoadgens.3

evropis sabWos mixedviT:
`samarTlebrivi qmedunarianoba saSualebas gvaZlevs miviRoT rogorc Zireuli 

(sacxovrebeli adgilisa da partnioris arCevani), ise _ yoveldRiuri (avtobusis 
bileTis yidva, ijaris xelSekrulebis dadeba, mkurnalobaze Tanxmobis gamoxatva) 
gadawyvetilebebi. qmedunarianobis gareSe samarTlisTvis adamianebad ar viTvlebiT 
da Cvens gadawyvetilebebs ar aqvs samarTlebrivi Zala, aramed mesame pirebi iReben 
gadawyvetilebebs Cven magivrad. Cveni individualurobis mesame pirTan Serwymis aR-
niSnuli procesi daxasiaTebulia, rogorc `samoqalaqo sikvdili“. am process gavle-
na hqonda qalebis mdgomareobaze warsulSi da dResdReobiT realobas warmoadgens 
meurveobis reJimis qveS myofi SezRuduli inteleqtualuri an fsiqosocialuri Ses-
aZleblobis mqone uamravi evropelisTvis“.4

reformis ganxorcielebis sakiTxi ganixileba iseT qveynebSi, rogorebicaa: ruse-
Tis federacia, CexeTi, safrangeTi, ungreTi, irlandia, latvia, portugalia, slova-
keTi da slovenia.

Cem mier warmodgenil normebSi naTlad gaiwera, rom qmedunarianoba aris adamian-
is samarTlis subieqtad yofnis aucilebeli piroba.

evropis sabWos formulirebiT:
`es aris samarTlebrivi konstruqcia, koncefcia, romelic axasiaTebs srulwlovan 

pirTa umetesobas da aniWebs maT uflebebsa da movaleobebs, iseve rogorc samarT-
lebrivad mboWavi gadawyvetilebebis miRebis unarsa da am gadawyvetilebaTa sxvebis 
mier pativiscemas. amdenad, is xels uwyobs adamianis pirad Tavisuflebas. qmedunari-
anoba aris aucilebeli piroba imisaTvis, rom gvqondes samsaxuri, SevqmnaT ojaxi da 
miviRoT memkvidreoba. is, aseve, icavs adamianebs TavianT uflebebSi arasasurveli 
Carevisagan. magaliTad, _ mozrdilebs SeuZliaT uari ganacxadon iseT samedicino 
mkurnalobaze, romlis miRebac maTTvis arasasurvelia”.5

SevajamoT wamoWrili sakiTxebi da kiTxvebi:
1. qmedunarianoba aris ara mxolod individis mier gadawyvetilebebis miRebis 

piroba, aramed is adamianuri bunebis ganuyofeli nawilia;
2. aRniSnuli problemas warmoadgens mosaxleobis mniSvnelovani nawilisTvis, ro-

melic, zogjer sicocxlis xangrZlivobiT eqvemdebareba meurveobis sistemas;
3. samarTlebrivi qmedunarianobis ararseboba qmnis arasrulfasovnebis stigmas, 

ris Sedegadac `advilad xdeba piris mier am statusTan Tavis identificireba da 
stigmis Sesabamisad moqceva”.6

3 saparlamento asambleis rezolucia 1642 (2009) „SezRuduli SesaZleblobebis mqone pirebis mier 
uflebebiT sargeblobisa da maT sazogadoebriv cxovrebaSi srul da aqtiur CarTulobasTan daka-
vSirebiT“ (“Access to rights for people with disabilities and their full and active participation in societyˮ), miRebuli 
2009 wlis 26 ianvars.
4 ix. Who gets to decide? Right to legal capacity for persons with intellectual and psychosocial disabilities Issue Paper 
published by the Council of Europe Commissioner for Human Rights, xelmisawvdomia:  <https://www.coe.int/t/com-
missioner/source/prems/IP_LegalCapacity_GBR.pdf>, 9.
5 iqve, 11.
6 iqve, 12.
citirebuli dokumentis Sesabamisad, „rodesac gadawyvetilebebis miReba xdeba sistematurad me-

a. boroni winaTqma
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saxelmwifoebs, mTeli msoflios masStabiT, gaaCniaT esa Tu is samarTlebrivi in-
stituti, romelTa mizania SezRuduli SesaZleblobis mqone pirTa damxmareba nebis 
gamovlenis procesSi.

Inter omnes constat, sxvadasxva samarTlebriv sistemaSi sxvadasxva modeli moqmedebs:
1) „statusidan gamomdinare midgoma“ paralels avlebs dazianebas, SezRudul 

SesaZleblobasa da zogierT (an yvela) cxovrebiseul sakiTxTan dakavSirebiT gad-
awyvetilebis miRebis uunarobas Soris, am midgomis Sesabamisad, romelime sisustis 
ubralo arsebobac ki, avtomaturad gamoricxavs qmedunarianobas, imis miuxedavad, 
aqvs Tu ara _ pirs sxva SesaZleblobebi;

2) „Sedegidan gamomdinare midgoma“ orientirebulia individis mier miRebuli gad-
awyvetilebebis „gonivrulobaze“;

3) bolo, „funqciuri midgoma“ ki yuradRebas amaxvilebs piris kognitur Sesa-
Zleblobebze, ese igi, piris unarze, gaaanalizos konkretuli aqtivobis xasiaTi da 
mosalodneli Sedegebi.7

rogorc wesi, fsiqosocialuri saWiroebis mqone piri meurveobis erT-erT, srul 
an nawilobriv formas aris daqvemdebarebuli.

nawilobrivi meurveobis dros, fsiqosocialuri saWiroebis mqone pirs SenarCu-
nebuli aqvs ZiriTadi samoqalaqo uflebebi, magram garkveuli saxis unarebi gadace-
mulia kanonier warmomadgenelze, rogoricaa, _ ZiriTadad ekonomikuri sakiTxebi.

sruli meurveoba ki, meore mxriv, gamoricxavs mZime SezRuduli SesaZleblobis 
mqone adamianis mier gadawyvetilebis miRebas umetes cxovrebiseul sakiTxebTan da-
kavSirebiT.8

sxvadasxva avtoris gansxvavebuli Sexedulebebi, ra Tqma unda, amkvidrebs gansxva-
vebul midgomebs. aqedan gamomdinare, unda aRiniSnos Jurnalis redaqtorebis mcd-
eloba, sistematizebulad warmogvidginon statiebi, romlebic sakmaod gansxvavdeba 
erTmaneTisgan midgomebiT, meTodologiiT, akademiuri Tu samarTlebrivi cnebebiT: 
zogierTi maTgani dafuZnebulia SedarebiTsamarTlebriv meTodze, zogierTi ganixi-
lavs saxelmwifos socialur politikas, zogi ki exeba samarTlis sociologias, rac, 
saboloo jamSi, iZleva Sedegs, romelic sainteresoa ara mxolod samarTlis sferos 
warmomadgeneli mkiTxvelisaTvis.

yvela zemoaRniSnuli niuansi SesaZloa, iqnes napovni JurnaliT SemoTavazebul 
statiaTa TanmimdevrobaSi.

pirveli adgili eTmoba profesor besarion zoiZis statias, ramdenadac is exeba 
sakiTxs, romelic mTeli gansaxilveli Tematikis logikuri safuZvelia, kerZod, aqvs 
Tu ara fsiqosocialuri saWiroebis mqone pirs unari iyos samarTlis subieqti? da 

same pirebis mier, SezRuduli SesaZleblobis mqone pirebi xdebian am pirebze damokidebuli da 
uviTardebaT daucvelobis SegrZneba. rodesac individi aRar aris Tavisi cxovrebis ZiriTadi 
warmmarTveli, masTan sazogadoebriv urTierTobaSi myof adamianebs, rogorebic arian servisis 
momwodeblebi, sazogadoebis wevrebi, sajaro moxeleebi, uqveiTdebaT misdami pativiscema. aR-
niSnuli, Tavis mxriv, zrdis SezRuduli SesaZleblobis mqone pirebis izolaciisa da stigmati-
zebis risks, rac sabolood aZlierebs maT uuflebobasa da mowyvladobas uflebebis darRvevis 
WrilSi“. iqve.
7 TiToeul midgomas axasiaTebs dadebiTi da uaryofiTi mxareebi: `statusidan gamomdinare midgo-
ma“ zedmetad formaluria, Sedegidan gamomdinare midgomas aqvs diskreciuli da nebayoflobiTi 
xasiaTi, xolo `funqciuri midgoma“ ar amaxvilebs yuradRebas mxardaWeris saWiroebaze.
8 ra Tqma unda, es institutebi Seqmnilia SezRuduli SesaZleblobis mqone pirebis dasacavad, 
Tumca, gamocdileba aCvenebs rom meurveobis sistemam SesaZloa, ganamtkicos meurvis mier Tavisi 
uflebamosilebebis borotad gamoyenebis SesaZlebloba.
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Tu aqvs, samarTlis romeli dargiT unda mowesrigdes misi statusi?
prof. b. zoiZe zemoaRniSnul kiTxvebs pasuxobs mxolod qarTuli samarTlebrivi 

sistemis specifikis zedmiwevniT mxedvelobaSi miRebis gziT, da am etapzec ki gadam-
wyveti roli eniWeba saqarTvelos uzenaes da sakonstitucio sasamarTloebs in primis.

Teoriuli TvalTaxedviT, fizikuri piris rolis imgvarad warmoCena, rom is Sei-
Zleba, iyos samarTlebrivad qmeduunaro, magram kvlav darCes samarTlis subieqtad 
aris Zlieri momentum.

sxvagvarad rom vTqvaT, naSromis mTavar saTqmels warmoadgens is faqti, rom 
samarTlebrivi qmedunarianoba SesaZloa, axasiaTebdes mxolod im adamians, romelic 
ukve aris samarTlis subieqti.

filosofiuri argumentaciis moSveliebiT, avtori gamokveTs imis saSiSroebas, 
rom uflebebis gadametebuli SezRudvis Sedegad, adamiani SesaZlebelia, gaxdes 
„samarTlis obieqti“ nacvlad _ „samarTlis subieqtisa“.

amgvarad, prof. b. zoiZe mxars uWers saqarTvelos sakonstitucio sasamarTlos 
gadawyvetilebas, romliTac man arakonstituciurad cno saqarTvelos samoqalaqo 
kodeqsis is normebi, romlebic subieqtis namdvil nebas ganixilavda meorexarisx-
ovnad am subieqtis cxovrebasTan dakavSirebiT gadawyvetilebis miRebis procesSi.

amis Semdgom, magistraturis studentebi Tamar kupataZe, megi diasamiZe da Tamaz 
mJavanaZe ganixilaven fsiqosocialuri saWiroebis mqone piris samarTlebrivi dacvis 
sakiTxs araerTgvarovani midgomebiT.

pirvel rigSi, Tamar kupataZe warmoadgens aRmosavleTisa da dasavleTis 
samarTlebrivi sistemebis (evropa, didi britaneTi, skandinaviisa da postkomu-
nisturi qveynebi) SedarebiT analizs samarTlebrivi qmedunarianobis sakiTxTan 
dakavSirebiT iseTi mravalferovani sakiTxebis ganxilviT, rogorebicaa meurvis 
uflebebi da movaleobebi, SezRuduli SesaZleblobis mqone piris piradi da poli-
tikuri uflebebi da a.S.

dawyebuli saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris 
gadawyvetilebidan saqmeze №2/4/532,533, avtori savaldebulod miiCnevs zogierTi 
sakanonmdeblo cvlilebis ganxorcielebas iure condendo, iuristebisTvis specialuri 
treningebis Catarebasa da erTgvarovani sasamarTlo praqtikis CamoyalibebasTan er-
Tad.

meore statiis avtori megi diasamiZe, siRrmiseulad ganixilavs zemoxsenebul 
gadawyvetilebas da gamokveTs axali samarTlebrivi wesrigis dasamkvidreblad saWiro 
cvlilebebs, igi, aseve, warmoadgens mxardaWeris institutisa da meurveobis insti-
tutis SedarebiT analizs. 

sabolood, naSromi kritikulad warmoaCens saerTo samarTlis sistemis sisuste-
ebs meurvisTvis miniWebuli uflebamosilebis gamo, gamokveTs, aseve, meurvis ufle-
bamosilebis SezRudvis xarvezebsa da im SesaZlo uaryofiT Sedegebs, romlebic Sei-
Zleba meurvis mier uflebamosilebis borotad gamoyenebas mohyves.

Tamaz mJavanaZe, aseve, warmoadgens SezRuduli SesaZleblobebis mqone pirebTan 
dakavSirebiT arsebul saerTaSoriso kanonmdeblobis istoriul mimoxilvas, dawyebu-
li 70-iani wlebidan.

am naSromis mTavari siZliere mdgomareobs, erTi mxriv, ruseTis federaciis 
kanonmdeblobis prezentaciaSi, Tumca yvelaze metad gansaxilvel Temaze saerTaSo-
riso sasamarTloebis gadawyvetilebebze, xolo, meore mxriv, samarTlebrivi Carevis 
gadaudebel aucileblobaze statistikis moSveliebis gziT yuradRebis gamaxvileba-

a. boroni winaTqma
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Si, gamomdinare jer kidev arsebuli samarTlebrivi vakuumidan.
sxva sityvebiT, naSromi ukiduresad kritikulia qarTuli kanonmdeblobis mimarT 

igi problemis gadaWris gzad gvTavazobs ara mxolod sakanonmdeblo reformis, ar-
amed, aseve, reformis ganxorcielebas ganaTlebis sistemaSi.

statiaTa bolo jgufi moicavs bakalavriatis studentTa naSromebs, romlebic 
warmoadgens specifikur da originalur sakiTxTa speqtrs.

sesili qadaria da natalia axalaZe warmoadgenen meurveobis sistemisTvis damax-
asiaTebel riskebs da emxrobian mxardaWeris sistemas SezRuduli SesaZleblobebis 
mqone adamianebis uflebaTa mosawesrigeblad.

aRniSnuli naSromis gansakuTrebuloba ganpirobebulia masSi mocemuli adamianis 
uflebaTa evropuli sasamarTlos precedentebis analiziT, romlebic exeba `adamian-
is uflebaTa sayovelTao deklaraciasa“ da `SezRuduli SesaZleblobis mqone pirTa 
uflebebis dacvis konvencias“.

SezRuduli SesaZleblobis mqone piris mowyvlad mdgomareobaSi yofna da meurvis 
mier misi uflebamosilebebis borotad gamoyenebis riski aris is ZiriTadi sakiTxebi, 
romlebic avtorebs problemurad miaCniaT.

qarTuli reforma, romelmac gaafarTova SezRuduli SesaZleblobis mqone piris 
ufleba, gamoxatos sakuTari survili socialuri cxovrebis ama Tu im aspeqtSi da 
monawileoba miiRos samarTlebrivi dokumentebis SedgenaSi, aris qarTveli kanonmde-
blis mier miRebuli yvelaze mniSvnelovani sakanonmdeblo cvlileba (Tumca, aRsaniS-
navia, aseve, meurveobisa da mxardaWeris sistemis Sesaxeb arsebuli informaciis aRm-
ricxavi eleqtronuli sistemis Seqmna da mxardamWerTa funqciebis momwesrigebeli 
zogadi sqemis SemuSavebac).

axalma reformam qarTuli kanonmdebloba miuaxlova ̀ SezRuduli SezRuduli Ses-
aZleblobis mqone pirTa uflebebis dacvis konvenciiT“ gaTvaliswinebul standar-
tebsa da moTxovnebs.

amis Semdgom, marika dumbaZe amaxvilebs yuradRebas fsiqosocialuri saWiroebis 
mqone pirTa araadamianuri mopyrobis Sedegebsa da maTi Rirsebis Selaxvaze.

avtoris mier warmodgenili TvalTaxedva Seesabameba adamianis Rirsebidan gamom-
dinare uflebebis klasifikacias sxva uflebebTan mimarTebiT da im SemTxvevaSic ki, 
Tu davuSvebT, rom SezRuduli SesaZleblobis mqone piri daculi unda iyos adamianis 
uflebebis cnebis gareSec, radgan maTi statusi TavisTavad samarTlebrivad rele-
vanturia, Rirsebis uflebis ZiriTad uflebaTa siaSi moazreba TamaSobs mniSvnelovan 
politikur rols.

socialuri saxelmwifos idea per se emsaxureba SezRuduli SesaZleblobebis mqone 
adamianebis dacvas.

naSromSi ganxilul erT-erT sakiTxs warmoadgens fsiqiatriuli dawesebulebebis 
monitoringis saWiroeba, raTa dadasturdes, rom kanonmdeblobiT dadgenili moTx-
ovnebi praqtikaSi saTanadodaa realizebuli im adamianebis mier, romlebic CarTuli 
arian mkurnalobaSi da Tu rogor xdeba sakanonmdeblo xarvezebis praqtikuli Sevse-
ba.

revaz dekanosiZisa da eTo ruxaZis statia ki kidev erTxel ganixilavs odiTganve 
sadavo sakiTxs, fsiqosocialuri saWiroebis mqone pirTa qorwinebis uflebas.

avtorebi xazs usvamen zrdadi tendenciis arsebobas piradi urTierTobebis dros 
Tanxmobis arsebobisa da ojaxis Sesaqmnelad garkveuli moTxovnebis dadgenis Tval-
sazrisiT.
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naSromi moicavs miTiTebebs ucxouri samarTlebrivi sistemebisa da saerTaSoriso 
standartebis Sesaxeb da avtorebi daskvnis saxiT mxars uWeren fsiqosocialuri saW-
iroebis mqone pirebis daqorwinebis survilis konstituciur aRiarebas im pirobiT, 
Tu saqorwino xelSekruleba nebayoflobiTaa dadebuli da TaRliTobisa da am pirTa 
uflebebis Selaxvis riski kontrols eqvemdebareba.

daviT RolijaSvili da nana ediSeraSvili ganixilaven fsiqosocialuri saWiroe-
bis mqone pirebis mxardaWeris meTodebis deinstitucionalizaciis sakiTxs.

avtorTa Tanaxmad, deinstitucionalizaciis movaleoba gamomdinareobs `SezRud-
uli SesaZleblobis mqone pirTa uflebebis dacvis konvenciis“ me-12 da me-19 mux-
lebidan. aRniSnuli muxlebi, avtorTa mtkicebiT, adgens deinstitucionalizaciis 
pozitiur valdebulebas, amasTanave, avtorebi xazs usvamen aRniSnuli valdebulebis 
implementaciis sirTules, Tu is saTanadod araa ganxorcielebuli pasuxismgebeli 
mosamarTleebis, kanonmdeblebisa da fsiqiatriul dawesebulebebSi moRvawe sajaro 
moxeleebis mier.

am procesis xelSewyobis mizniT avtorebi gvTavazoben ombudsmenis institutis 
SemoRebas, romelsac eqneba kanoniT gansazRvruli uflebamosilebebi.

da bolos, xatia zuxubaia, germaniisa da CexeTis samoqalaqo kodeqsSi ganxor-
cielebuli reformis magaliTze, magram, aseve, ̀ SezRuduli SesaZleblobis mqone pir-
Ta uflebebis dacvis konvenciis“ `mxedvelobaSi“ miRebiT mxars uWers SezRuduli 
SesaZleblobebis mqone pirebis unars, gansazRvruli garemoebebis arsebobisas, dadon 
kerZosamarTlebrivi xelSekrulebebi, iqnen msjavrdebuli da hqondeT qorwinebis 
ufleba.

zemoT warmodgenili dakvirvebebis safuZvelze, SegviZlia, martivad davaskvnaT, 
rom JurnalSi dasabeWdad SerCeuli statiebi uzrunvelyofs ara mxolod konkret-
uli Teoriuli samarTlebrivi sakiTxis ganxilvas, aramed isini Seicavs mniSvnelo-
van rekomendaciebs sakanonmdeblo da sasamarTlo xelisuflebisTvis gansaxilvel 
sakiTxTan dakavSirebul problematur aspeqtebze, romlebic kidev da kidev aqtualu-
ri xdeba Tanamedrove dRis wesrigisaTvis, maT Soris, iseT sakiTxebTan dakavSirebiT, 
rogorebicaa migraciis procesi, transportisa da ekonomikis globalizacia, sicocx-
lis savaraudo xangrZlivobis zrda.

Sesabamisad, metad mizanSewonilia, gagrZeldes dakvirvebis procesi, umjobesia, 
interdisciplinuri TanamSromlobis gziT am sakiTxTan dakavSirebuli muSaobis gan-
viTarebaze da igi ar moeqces nacionalur CarCoebSi. am mxriv, aucileblad unda 
aRiniSnos is dadebiTi gavlena, romelsac akademiur seqtorSi, sasamarTlo xelisu-
flebasa da ekonomikur da samedicino sferoSi moRvawe pirebs Soris TanamSromloba 
axdens am delikatur sakiTxze muSaobaze, amasTanave, Tavdapirvelad mainc, sasurve-
lia, moxdes axali da Tanamedrove kulturuli damokidebulebis gavrceleba, erTxel 
kidev unda aRiniSnos saerTaSoriso TanamSromlobis ganaxlebis saWiroebac, ramdena-
dac calkeuli saxelmwifos ganviTareba da warmateba SesaZloa, advilad waxalisdes 
da gaZlierdes saerTaSoriso urTierTobebiT.

a. boroni winaTqma
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ANDREA BORRONI*

FOREWORD

I am extremely honoured to take up the invitation of my esteemed Georgian friend to express some 
thoughts on a theme of such and contemporary relevance as “Legal Capacity of a Person in Need of Psy-
chosocial Support”.1

First of all, I would like to say thank you to Giorgi Amiranashvili, the editor-in-chief of the “TSU Law 
Review”, who kindly asked me to introduce this topic and the articles here published. 

The essays published in this promising law journal deal with different aspects of the main theme (le-
gal capacity of a person in need of psychosocial support) thinking into consideration the impact played by 
legal formants within the Georgian legal system. In other words, the articles included in this new journal 
show the necessity to consider the operational side of the “law”, i.e. the hermeneutical process and the 
application of the provisions made by the courts, and for that it is extremely interesting for a foreigner the 
reverences made to national judgements of Georgian judges. 

The taxonomy of practical applications of legal provisions is unavoidable element to concretely un-
derstand the impact of such a branch of the law. 

Setting aside the overall value of the publication in itself, it is the concern to case law analysis carried 
on beside references to foreign system and international convention in relation to this matters _ precisely 
and critically carried on under the aegis of the editors _ that make the current issue of this review partic-
ularly useful and updated.2 

Furthermore, it is even worthier that this enquiry is carried on focusing also on the European devel-
opment with the eyes of writers belonging to a Country that has been inspired by the European legislation 
to implement its legal reforms.

Starting from the 2009, the Parliamentary Assembly of the Council of Europe passed a Resolution 
listing key areas to be prioritised. The first one was the reform of legal capacity systems.3

According to Council of Europe: 
“Having legal capacity enables us to make decisions ranging from the profound (choosing where and 

with whom to live) to the everyday (to buy a bus ticket, to sign a lease, to consent to medical treatment). 
Without it we are non-persons in the eyes of the law and our decisions have no legal force. Third parties 
make decisions for us. This merger of our personhood into that of someone else’s has been described as 

* Tenured Professor of Private Comparative Law at the Political Science Department “Jean Monnetˮ of the Second 
University of Naples, Italy. Professor of Law at the International Black Sea University (Tbilisi) and Visiting Professor 
and Member of Contemporary Private Law Institute of the Faculty of Law at the Ivane  Javakhishvili Tbilisi State Uni-
versity. Ph.D. at the University of Trento, LL.M. with all the Honors at the Louisiana State University.
1 See Convention on the Rights of Persons with Disabilities, article 1: Persons with disabilities include those who have 
long-term physical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder 
their full and effective participation in society on an equal basis with others. 
Persons with intellectual disabilities hence include those who experience difficulties in their intellectual functioning, for 
example persons with Down’s syndrome. Persons with psychosocial disabilities include those who are diagnosed with 
and/or experiencing mental health problems, e.g. bipolar disorder, autism or schizophrenia.
2 See, among the others, the contributions of Dhanda A., Legal capacity in the Disability Rights Convention: Strangehold 
of the past or lodestar for the future?, 34 Syracuse Journal of International Law & Commerce, 2007, 429 ff; Minkowitz 
T., The United Nations Convention on the Rights of Persons with Disabilites and the right to be free from nonconsensual 
psychiatric interventions, 34 Syracuse Journal of International Law & Commerce, 2007, 405 ff; Quinn G., Personhood 
& Legal Capacity Perspectives on the Paradigm Shift of Article 12 CRPD”, HPOD Conference, Harvard Law School, 20 
February 2010.
3 Parliamentary Assembly, Resolution 1642 (2009) Access to rights for people with disabilities and their full and active 
participation in society, adopted on 26 January 2009. 
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”civil death”. It affected women in the past and is still the reality for a large number of Europeans with 
intellectual and psychosocial disabilities put under guardianship regimes.”4

 Reforms are being discussed in the Russian Federation, Czech Republic, France, Hungary, Ireland, 
Latvia, Portugal, Slovakia and Slovenia. 

From a wider viewpoint, legal capacity can be described as a person’s power or possibility to act 
within the framework of the legal system. 

As it has been clearly framed in the articles I am introducing, legal capacity makes a human being a 
subject of law. 

In the words of the Council of Europe: 
“It is a legal concept, a construct, assigned to most people of majority age enabling them to have 

rights and obligations, to make binding decisions and have them respected. As such, it facilitates personal 
freedom. It enables us to take up a job, get married and inherit property among other things. It also pro-
tects the individual against (some) unwanted interventions. Adults with legal capacity can for example 
effectively refuse any medical treatment that they do not want to receive.”5

Summarizing the extents and the questions arosen:
1. legal capacity is not only a decision-making issue, being, indeed, associated, with what it means 

to be human; 
2. it is a problem affecting a huge portion of population involving, sometimes life-long, guardianship;
3. the absence of legal capacity is a label of incompetence that can “easily become a self-fulfilling 

prophecy”.6
All around the world jurisdictions have legal institutions dealing with persons with psychosocial dis-

abilities enabling them to be aided in making decisions. 
Inter omnes constat, different models are in force in the different legal systems. 
The “status approach~ draws a parallel between impairments/disabilities and incapacity to make de-

cisions in some (or all) areas of life; the mere presence of a specific weakening is enough to delete the 
individual of legal capacity, disregarding the individual’s actual capacities. 

The “outcome approach”, on the side, focuses on the ”reasonableness~ of the decision reached by the 
individual. 

Finally, the “functional approach~ focuses on the individual’s cognitive capacities, i.e. the capability 
to realize the nature and consequences of a particular action.7

Operationally, the persons affected by psychosocial disabilities are put under some form of guardian-
ship, mainly the so called plenary and partial guardianship. 

Partial guardianship entails persons to conserve their main their civil rights but certain capacities are 
transferred to a legal representative, mostly for economic affairs. 

Plenary guardianship, on the other hand, prevent the persons with heavy disability to take legal deci-
4 See, Who gets to decide? Right to legal capacity for persons with intellectual and psychosocial disabilities Issue Paper 
published by the Council of Europe Commissioner for Human Rights, available at https://www.coe.int/t/commissioner/
source/prems/IP_LegalCapacity_GBR.pdf, 9.
5 Id 11.
6 Id 12. 
According to the quoted document, “When third parties systematically make all their decisions for them, persons with 
disabilities learn helplessness and dependence. Individuals who are no longer addressed as primary masters of their own 
life are also more likely to be diminished in the eyes of third parties, such as service providers, community members, 
public officials and others interacting with the individual. This diminishment contributes to the risk of stereotyping, ob-
jectification, and other forms of exclusion which people with disabilities disproportionately face, which in turn adds to the 
experience of powerlessness and the vulnerability to abuse and neglect”. Ibidem.
7 All these approaches have pros and cons: the status approach is extremely formalistic, the outcome approach is arbitrary 
and discretionary, and the functional approach has not paid attention to the need of support.

A. BORRONI           Foreword
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sions in most areas of existence.8 
 So many point of views, of course, raise a lot of the different approaches. Therefore, one of the main 

features emerging from the whole journal is the efforts made by the editors to systematically present arti-
cles so different for what regards the approaches, the methodology, and the academic and legal references: 
some hints of comparative methodology, some drops of social politics and some powder of sociology of 
the law make the final outcome of the recipe particularly attractive not only for the legal readers. 

In this selection of articles, it is therefore possible to find all this nuances. 
The contribution written by professor Besarion Zoidze occupies the first place since it deals with a 

logical premise to the entire subject: is a person in need of psychosocial support able to be a subject of 
law? And if it is so, which law should govern their status? 

The answer of prof. Zoidze is taken only after a punctual analysis of all the formants, even if at this 
stage, the main role should be played by the highest court and by the Constitutional Court of Georgia in 
primis.

From an academic point of view, it is a high momentum the distinction of roles that a natural person 
can be tailored on being able to be legally incapable, but in any case remaining subject of law.

In other words, the spotlight of the essay lies in the fact that legal capacity is attributed to a person 
who is already subject of law. 

On a philosophical reasoning, the author stresses the risk of reducing person with a limited capacity 
in what has been defined in the article as “object of law~ instead of “subject of law”.

In conclusion, prof. Zoidze supports the decision of Constitutional Court of Georgia that annulled the 
articles of the civil code of Georgia that relegated the research of the real will of subject on a secondary 
element to be considered in taking decision related to this person. 

Then, the contributions of MA students Tamar Kupatadze, Megi Diasamidze, and Tamaz Mzhava-
nadze, analyse the protection in need of psychosocial support with a heterogeneous approach.

First of all, Tamar Kupatadze presents a comparative analysis of eastern and western legal systems 
(Europe, Great Britain, Scandinavia and post-Soviet Sates) in relation of legal incapacity taking into 
consideration a wide range of aspects and issues including liabilities and duties of guardian, personal and 
political rights of disable person etc. 

Starting from the decision n. 2/4/532,533 8 October 2014 of the Constitutional Court of Georgia, the 
author suggests some mandatory amendments the iure condendo together with the need of specific train-
ing for lawyers and the consolidation of the case law. 

The second contribution (Megi Diasamidze) provides an in-depth survey of the already quoted con-
stitutional judgement with the aim of underline the changes required by the new order and comparing the 
operational regimes available, the civilian system of support and the common law guardianship. 

This essay, in conclusion, critically presents the weaknesses of the common law model as for the 
power granted to the guardian and the deficiencies in limiting its power and so the shortcomings related 
to the potential abuses connected with its functions. 

Then again, Tamaz Mzhavanadze produces an historical overview of international legislation dealing 
with disabled persons starting from the Seventies. 

The main strength of this article allies, on one side, on the presentation of Russian Federation legis-
lation but, above all, of the judiciary decision of the international courts of this matter and, the other side, 
on the recourse to the statistics to raise attention on the urgency of legal intervention that is still dominated 
by legal vacuum. 

In other words, the essay is extremely critic in relation to the Georgian legislation and it is stronger 
8 Of course, these institutions are created to preserve persons with disabilities from sustaining higher risks in life; but, 
experience shows that guardianship systems can end up facilitating abuse from guardians.
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recommending legislative reform, not only in relation with legal regulation, but also praising for a reform 
in the educational system. 

The last group of articles is a collection of writings made by LL.B. students highlights on a wide 
range of specific and original issues. 

Sesili Kadaria and Natalia Akhaladze, in their article, present the risks connected to the guardianship 
and support system in relation to the administration of rights of persons in psychosocial needs. 

The peculiarity of this work is the analyses of the precedents of the European Court of Human Rights 
regarding the Universal Declaration of Human Rights and the Convention on the Rights of Persons with 
Disabilities. 

The vulnerability of the persons supported and the risk of bad faith behaviour and acts of the guardian 
is the one of the main worries the authors fear. 

The Georgian reform widening the right of the disable persons to express their will in certain aspects 
of the social life and in the completion of juridical document is the most important amendment adopted by 
Georgian legislator (but also the creation of electronic database containing information regarding guard-
ianship/supporting system and the elaboration of a general schema of function of supporters). 

The new reform on the subject operates an approximation between the Georgian legislation with the 
Convention on the right of Persons with Disabilities.

Then, Marika Dumbadze focuses specially on legal consequences of inhuman treatment and the loss 
of dignity of persons in need of psychosocial support. 

This prospective is in line with the categorisation and qualification of this rights in the list of human 
rights; and, even if, the status of disabled should be protected also without the label of human rights, since 
this status is legally relevant in itself, the inclusion of this rights in the human rights list, plays an import-
ant political role. 

The idea of social State should shield people affected by disabilities per se. 
One of the theme of the article is to start the monitoring of treatment in psychiatric institutions to 

verify if the black letter of the law is transposed in the cultural attitude of the person involved in these 
treatments and to see how the gaps in legislation are practically field. 

The contribution of Revaz Dekanosidze and Eto Rukhadze rediscovers a very old routed themed of 
discussion: the right to marriage of persons in need of psychosocial support.

The authors underline that there is a broadening tendency in favour of consenting personal relations 
and also in the establishments of certain requirements even to get married. 

The essay is carried on making references to foreign legal system and international standard and in 
conclusion, the authors once the wedding contract is voluntarily stipulated and the risk of frauds and abus-
es are somehow under controlled are in favour of the constitutional respect of the will to marry. 

Davit Gholijashvili and Nana Edisherashvili take into consideration the idea to deinstitutionalise the 
approach on supporting persons in psychosocial need.

The authors ground a duty to deinstitutionalise in article 12 and in article 19 of the Convention on the 
Rights of Persons with Disabilities. According to them these articles are a positive source for process of 
deinstitutionalisation. Of course, the two writers emphasise the difficulties in rendering this obligation if 
there is not the support of judges, legislators, and public servant in psychiatric structures. 

To facilitate this process, the authors suggest the creation of an ombudsman with effective power 
determined by the law. 

Finally, Khatia Zukhubaia inspired by the civil code reform in Germany and Czech Republic but also 
on the rationale of the Convention on the Rights of Persons with Disabilities sustains the disabled persons’ 
capability, under certain circumstances, to enter into transactions, to be condemned, and to get married. 

A. BORRONI           Foreword
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The legal reasoning of the author turns around the anti-discrimination principle and should be reached 
through flexible institutions and regulations. 

In conclusion, on the bases of the aforementioned observations, it is easy to sustain that not only the 
articles accepted for the publication deal with a primary subject of law, but, at the same time, it advises 
the legislative and the judiciary to pay attention to these social issues seems they are likely to be more and 
more on the contemporary agenda given also the migration processes, globalisation of traffic and econo-
my, and the increasing life of expectation. 

So, it is highly commendable to keep on taking under observation _ also through an interdisciplinary 
cooperation _ the progress of the work in the field and without limiting this action inside the national 
boundaries. For this purpose, it is undeniable the positive impact that a cooperation between the academ-
ic sector, the judiciary, and the economic and medical operators could have in dealing with this delicate 
issues also, at least at the beginning, to spread a new and modern cultural sensibility; once again, coop-
eration at the international level is necessary to be updated since the development and progress of single 
Country can be easily fostered by international relations.
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Besarion Zoidze (Prof., TSU)

Ability to Be a Legal Subject of Persons in Need of Psychosocial Support

Abstract

The author of the article analyses the issues concerning the ability to be legal subject of persons in need 
of psychosocial support. In particular, conclusions are made on the basis of considering relevant statutory 
regulations, academic doctrine and case law. 

Prior to the legal subjectivity of persons in need of psychosocial support, general constitutional el-
ements for every natural person being legal subject are explained in the article. These elements include 
capacity for rights and legal capacity. The capacity for rights is a priori considered as the minimum neces-
sary (in some cases even sufficient) requirement for the person to be deemed as a legal subject a conclu-
sion derived thereof is that natural persons are subject to law from the birth. As for legal capacity, it does 
not enable persons to be the legal subject, but on the contrary, legal capacity is conferred only to persons 
who are already legal subject. The natural person may be legally incapable, but still remaining as a legal 
subject. This conclusion is derived from regulation of existing law, which determines the legal capacity 
not as a possibility, but as a fact.

Our article determines the ability to be the legal subject as an organic combination of capacity for 
rights and legal capacity, but both of them are seen in terms of probabilities. According to this approach, 
natural persons are legal subjects as they are characterized by the capacity for rights and legal capacity.

While examining the ability to be legal subject of the persons in need of psychosocial support, main 
emphasizes are made to the issue of legal capacity in both national and international regulatory frame-
work. The unjustified diminishment of legal capacity of persons in need of psychosocial support is seen 
as dangerous for these persons to become legal objects.

The Constitutional Court of Georgia by its decision annulled the sequence of articles of the Civil 
code of Georgia for containing above-mentioned threats. The court demonstrated the opinion that the 
state should promote these persons to disclose their will, instead of ignoring or substituting it. On the 
basis of the decision of the Constitutional Court the amendments were made in the Civil code of Georgia, 
which adopted Georgian legislation to the requirements of the Convention on the Rights of Persons with 
Disabilities.
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besarion zoiZe*

fsiqosocialuri saWiroebis mqone piris samarTalsubieqtoba

1. zogadad

Cems gamosvlaSi  yuradReba minda gavamaxvilo  SezRuduli SesaZleblobebis mqone 
pirTa samarTalsubieqtobaze (SemdgomSi _ fsiqosocialuri saWiroebis mqone pirebi). 
erTi SexedviT uxerxulicaa es sakiTxi iyos sakamaTo, vinaidan yvela adamiani, 
rogorc umaRlesi eTikuri Rirebuleba da samarTlis mizani, dabadebidanvea subieqti. 
magram Tu am sakiTxs gavaanalizebT piris subieqtad aRiarebis kerZosamarTlebrivi 
koncefciis WrilSi, maSin  davinaxavT, rom aq problema namdvilad arsebobs da adgili 
aqvs samarTlis subieqtidan samarTlis obieqtisaken gadaxras. es ki Cans, rogorc saqa-
rTvelos sakonstitucio sasamarTlos gadawyvetilebidan1, ise saerTaSorisosamarT-
lebrivi aqtebidan2. Cven viTvaliswinebT ra am sakiTxis sirTules, amjerad misi 
mokrZalebuli analiziT davkmayofildebiT da  ZiriTadad davemyarebiT samoqalaqo 
kodeqsis damokidebulebas.

aRsaniSnavia, rom sabWoTa samoqalaqo kodeqsi konceptualurad subieqts ganixi-
lavda, rogorc garkveuli ufleba-movaleobebis mqone pirs uflebaunarianobisa da 
qmedunarianobis organuli erTianobis konteqstSi. subieqtisaTvis damaxasiaTebeli 
erT-erTi umTavresi konstitutiuri niSania nebaunarianoba. kerZod, samarTlebrivi 
Sedegebis gamomwvevi nebaunarianoba, rogorc pozitiuri, ise negatiuri azriT. sabWou-
ri doqtrina subieqts ganixilavda, ara zogadad uflebrivi SesaZleblobebis  mqones, 
aramed, rogorc iTqva, imavdroulad am uflebisaTvis TviTmoqmedunarian pirs. roca 
uflebis subieqti uunaroa moaxdinos samarTlebrivad Sedegunariani nebis formireba 
da gamoxatva, maSin am sicarielis Sevseba xdeba sxva piris nebis gamoyenebiT. sxvisi 
neba es SeiZleba yofiliyo fizikuri piris, rogorc subieqturi neba, aseve samarTlis 
obieqturi-normatiuli neba. is faqti, rom Canasaxi memkvidreobaunariania, es samar-
Tlis obieqturi nebiTaa ganpirobebuli. igive iTqmis qmeduunaro piris mimarTac. 
samarTlis obieqturi nebis konkretul urTierTobaSi gamovlena xdeba meurvis sub-
ieqturi nebiT. mokled, subieqti, rom iyo sakuTari neba unda gagaCndes, xolo Tu es 
ar gagaCnia, sxvisi nebis Canacvleba unda moxdes.

2. moqmedi samoqalaqo kodeqsis sistemuri midgoma

saqarTvelos Tanamedrove samoqalaqo kodeqsSi piris samarTalsubieqtobis koncef-
cias ar ganucdia fuZemdebluri cvlilebebi ZvelTan SedarebiT. Tumca, garkveul 
siaxleebs hqonda adgili. es pirvel rigSi exeba  fizikuri piris  uflebaunarianobi-
sa da nebaunarianobis (igive qmedunarianobis) sistemur urTierTmimarTebas. kerZod,  
isini mowesrigebulia gverdigverd „fizikuri pirebis“ TavSi. amasTan, qmedunarianoba 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis pro-
fesori, Tanamedrove kerZo samarTlis institutis direqtori.
1 ix. saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetileba saqmeze 
№2/4/532, 533.
2 „SezRuduli SesaZleblobebis mqone pirTa uflebebis konvencia“.
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ganixileba  fizikuri piris nebaunarianobis  ara marto zogad gamovlinebad, aramed,  
misi garigebaunarianobis gamoxatulebadac.3

mokled, fizikuri piris, es ori maxasiaTebeli  sistemurad  isea warmodgenili, rom  
tovebs rogorc  organuli erTianobis STabeWdilebas,  ise erTmaneTisagan avtonomi-
uri arsebobis  asocirebas. qarTulisagan gansxvavebiT, germaniis samoqalaqo kodeqsi 
fizikuri piris samarTalsubieqtobis substanciis ganmsazRvrelad sistemur WrilSi 
ganixilavs mxolod uflebaunarianobas. dabadebisTanave adamiani uflebaunariania. 
maSasadame igi _ fizikuri piri, samarTlis subieqtia. rac Seexeba qmedunarianobas, 
mas sxva terminiT gamoxatavs samoqalaqo kodeqsi, rogoricaa garigebaunarianoba. 
vinaidan maTi  Sinaarsi arsebiTad identuria,  germanuli samoqalaqo kodeqsis qar-
Tul TargmanSi garigebaunarianoba gadmoRebulia qmedunarianobis terminiT. am mid-
gomidan Cans, rom fizikuri piris samarTlis subieqtad aRiarebisaTvis sakmarisia, 
adamiani iyos uflebaunariani. rac Seexeba qmedunarianobas, igive nebaunarianobas, 
es subieqtis ganviTarebis Sedegia. e.i. adamiani ibadeba subieqtad da Semdeg xdeba 
nebaunariani.  rogoradac ar unda vcadoT, davaSoroT es kategoriebi erTmaneTs, 
Cven amas ver SevZlebT. SeiZleba Tavidanve piri realurad ar iyos qmedunariani nor-
matiuli gagebiT, magram  arsebobs misi  samomavlod  qmedunarianobis prezumfcia. 
es prezumfcia pirs aqcevs samarTlis subieqtad. ase Tu miudgebiT, uflebaunaria-
nobis msgavsi SesaZlebloba aRmoCndeba qmedunarianobac. vidre piri realurad ar 
gaxdeba qmedunariani, es iqneba qmedunarianobis SesaZlebloba, romelic imTaviTvea 
adamianSi mocemuli Tavisi adamianobis gamo. marTalia, es unari realurad gvian dge-
ba, magram SesaZleblobis saxiT Tavidanvea mocemuli. aqedan gamomdinare, ara mar-
to uflebaunarianobaa SesaZlebloba, aramed qmedunarianobac SeiZleba am konteqst-
Si ganvixiloT. es SesaZleblobani adamianis Tvisebaa. Tuki Cven uflebaunarianobas 
CamovaSorebT  qmedunarianobas, maSin miviRebT iseT suraTs, roca gaWirdeba erTmane-
Tisagan gaimijnos samarTlis subieqti obieqtisagan. ra moxdeba Tu qmedunarianobis 
SesaZlebloba ar iqceva sinamdviled, amiT vkargavT  subieqtis Tvisebas? cxadia, ara, 
vinaidan misi Sevseba xdeba sxva piris nebaunarianobiT.  maSasadame, adamianSi, is, rac 
mas subieqtad aqcevs Tavidanvea mocemuli SesaZleblobis saxiT. am gagebiT dabadebi-
sTanavea masSi mocemuli ara marto samoqalaqo uflebebis qonis SesaZlebloba, ar-
amed,  qmedunarianobis samomavlo SesaZlebloba, romelic sinamdviled iqceva piris 
ganviTarebis garkveul etapze. marTalia kanonmdebeli aRiarebs qmedunarianobas, ro-
gorc  sinamdvilis da ara SesaZleblobis faqts, magram es sinamdvile ar dadgeboda, 
jer SesaZleblobis saxiT rom ar arsebuliyo. sadac igi am formiT ar arsebobs, iq 
Cven arc samarTlis subiqtebze vmsjelobT, rogorc amis Sesaxeb zemoT aRvniSneT. 
ar aris aucilebeli, rac SesaZleblobis saxiTaa mocemuli ganxorcielebadi iyos 
amwuTierad. sruli moculobiT es mdgomareoba arc uflebaunarianobis SemTxveva-
Si gvaqvs. mTeli rigi uflebebi, romlebic uflebaunarianobis SinaarsSi moiazreba, 
ganxorcielebadi SeiZleba iyos piris mier garkveuli asakis miRwevidan.

ra moxdeboda Tuki kanoniT dadgenili qmedunarianobis asakis miRwevamde, 
uflebaunarianoba dakavSirebuli iqneboda mxolod am piris qmedunarianobis Sesa-
ZleblobasTan? es gamoiwvevda uflebaunarianobis uaryofasac. rogorc ukve aRvniS-
neT, amitomacaa, rom  kanonieri warmomadgenlis qmedunarianobiT ivseba fizikuri 
piris qmeduunaroba. miviRebT mdgomareobas, roca saxeze iqneba ori saxis qmedunari-
3 detalurad uflebaunarianobis, qmedunarianobisa da garigebaunarianobis Sesaxeb ix. Wanturia 
l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 167-187; 290-297.
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anoba. erTi Tavad uflebaunariani subieqtis SesaZleblobaSi arsebuli, romelsac ar 
SeuZlia iuridiuli Sedegebis gamowveva da meore, kanonieri warmomadgenlisa, romel-
ic realurad arsebulia da acocxlebs, moZraobaSi mohyavs piris uflebaunarianoba. 
garkveuli drois gasvlis Semdeg qmedunarianobis SesaZlebloba sinamdviled iqceva 
da gandevnis kanonieri warmomadgenlis qmedunarianobas. ra moxdeba, Tuki qmedunari-
anobis SesaZlebloba ar iqceva sinamdviled? erTi SexedviT, rogorc iTqva, piri su-
bieqtis Tvisebas unda kargavdes, magram es ase ar aris. marTalia nebis gamovlena, ig-
ive qmedunarianoba, Zalian mniSvnelovania samarTalsubieqtobisaTvis, magram, ufro 
mniSvnelovania is uflebrivi mdgomareoba, rac subieqts axasiaTebs. subieqti swored 
uflebaze damokidebuli piria. amitomac gabedulad SeiZleba vamtkicoT, rom  subi-
eqti uflebaa. es ufleba ki axasiaTebs adamians, romelic pirovnulobis matarebelia. 
iyo dro, roca marto adamianuroba ar iyo sakmarisi subieqtad aRiarebisaTvis (mag-
aliTad, monebi Zvel romSi ganixilebodnen samarTlis obieqtebad). aseve xazi unda 
gaesvas im faqtsac, rom es uflebebi dakavSirebulia  swored iseT pirTan, romlis ne-
baunarianobac am uflebebTanaa dakavSirebuli.  vTqvaT, ver miviReT nebaunariani su-
bieqti da igi arc SesaZleblobaSi gvaqvs. es cxadia mas ar aclis uflebriv  javSans, 
vinaidan es uflebebi misi arsobis aucilebeli faqtorebia. swored, am  SemTxvevaSi 
xdeba am „xarvezis“ Sevseba sxva pirTa qmedunarianobiT da ara marto am  dros, aramed 
maSinac, roca piris qmedunarianoba araa sakmarisi uflebaunarianobis srulad ganx-
orcielebisaTvis.

zemoaRniSnuli poziciisaken qvecnobierad mibiZga giorgi naneiSvilis Sexedule-
bebma  samarTlis subieqtis Sesaxeb, romelic man Camoayaliba naSromSi _ „iuridi-
uli subieqti“.4 giorgi naneiSvilis amosavali Teza is aris, rom yoveli pirovneba 
samarTlis subieqtia. qmedunarianobis idea pirovnebas Tavidanve axasiaTebs da igi 
masSi SesaZleblobis saxiTaa mocemuli. mcirewlovanic  am Tvisebis matarebelia ara 
rogorc namdvili subieqti („RirebulebiTi aqtebisa“), „aramed rogorc SesaZleblo-
ba  pirovnebad gaxdomisa.“  magram maT mimarTac moqmedebs igive wesi, rac moqmedebs 
namdvili subieqtis mimarT, vinaidan isini imyofebian adamianis ufleba-movaleobebiT 
ganpirobebul urTierTobaSi, miuxedavad imisa, rom isini ver iqnebian „Semsrulebeli 
iuridiuli RirebulebiTi aqtebisa“.5

giorgi naneiSvilis msjelobiT, adamiani RirebulebiT aqtebTan dakavSirebulia, 
rogorc Rirebuleba. „samarTlis subieqtSi nagulisxmevi piri, yovelTvis mocemulia 
rogorc Rirebuleba“. amitomac SeuZlebelia Rirebulebad ar iqnes aRiarebuli is, 
rasac pirovnebad gaxdomis SesaZlebloba aqvs.6

aRniSnuli msjelobidan Cans, rom giorgi naneiSvili mcirewlovans da embrions  ar 
miiCnevs namdvil subieqtad, vinaidan maTSi pirovneba SesaZleblobis saxiTaa, mocemu-
li, rac Semdgom iqceva sinamdviled. maSasadame, namdvili subieqti araa SesaZleblo-
ba. maSin ra kategoriis subieqtia igi _ aranamdvili subieqti? amas pirdapir arsad ar 
uTiTebs naneiSvili. Cveni azriT, radganac igi qmedunarianobis kategoriis WrilSi 
ganixilavs samarTlis subieqts, namdvil subieqtSi mxedvelobaSi aqvs qmedunariani 
piri, e.i. samarTlis aqtiuri subieqti. manamde, roca saxezea qmedunarianobis Sesa-
Zlebloba, piri samarTlis pasiur subieqtad SeiZleba CaiTvalos. aRsaniSnavia, rom 
giorgi naneiSvili specialurad ar exeba uflebaunarianobas, Tumca, roca ganixilavs 

4 naneiSvili g., samarTlis filosofiis sakiTxebi, Tb., 1992, 156-183.
5 iqve, 164-169.
6 iqve, 169.
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adamianis, pirovnebisa da subieqtis urTierTmimarTebas, maT swored uflebrivi mdgo-
mareobis kuTxiT axasiaTebs.  subieqtSi nagulisxmevi piri, rogorc Rirebuleba  sxvas 
ras unda niSnavdes Tu ara  uflebis subieqts. adamianuri Rirsebis  Sesaferisi ufle-
ba aqcevs adamians subieqtad. sakmarisia „CamovaciloT“ adamians uflebrivi javSani, 
rom subieqti iqceva obieqtad. aRsaniSnavia is, rom „SezRuduli SesaZleblobebis 
mqone pirTa uflebebis konvencia“, qmedunarianobas adamianis Tandayolil kategori-
ad ganixlavs.7

3. marTlwesrigis mniSvneloba piris subieqtad aRiarebaSi

Tuki Cven sworad miviCnevT debulebas, romlis Tanaxmadac subieqti marTlwesrigis 
qmnilebaa, maSin marTlwesrigze iqneba damokidebuli, Cven subieqtebi viqnebiT Tu 
obieqtebi. ramdenic ar unda vamtkicoT, rom adamiani bunebiTi subieqtia, realurad 
mainc marTlwesrigzea damokidebuli praqtikulad viqnebiT samarTlis subieqtebi 
Tu ara. samarTlis subieqti (fizikuri piri) samarTliT aRiarebuli absoluturi 
Rirebulebis mqone sikeTea. subieqti pirvel rigSi uflebis subieqtia,  uflebrivi 
javSanis matarebeli piria. subieqtoba imazea damokidebuli, ra kategoriis ufle-
baTa SesaZlebloba gaaCnia pirs, sxvagvarad, rogoria normatiuli ganzomilebiT am 
uflebaTa xasiaTi (Sinaarsi) da moculoba; amis Semdgom, arsebiTia uflebaTa namdvi-
loba (realuroba), kerZod, ramdenad sicocxlisunariania SesaZleblobaSi arsebuli 
ufleba praqtikul yofierebaSi. Tuki SesaZlebloba ar iqceva sinamdviled, ufleba 
kvlav deklarirebul, fiqciur mdgomareobaSi rCeba. qveyanaSi arsebul marTlwesrig-
zea damokidebuli, ramdenad xelmisawvdomi iqneba subieqtisaTvis ufleba. maSasadame, 
SesaZlebeli ufleba unda iqces konkretul uflebad. me maqvs SesaZlebloba viyo 
mesakuTre, magram  konkretuli sakuTrebis SeZenis saSualebas Tu ar maZlevs kanon-
mdebloba, maSin es SesaZlebloba yalbi iqneba. kanonmdebeli am gziT axdens mis mier 
aRiarebuli SesaZleblobis uaryofas. samarTali mainc praqtikuli mdgomareobaa da  
is marTlwesrigi, romelic xels ar uwyobs  amis  miRwevas, is marto samarTals ki ar 
uaryofs, aramed  imavdroulad uaryofs samarTlis subieqts, vinaidan ar arsebobs 
samarTali samarTlis subieqtis gareSe da piriqiT, samarTlis subieqti samarTlis 
gareSe. samarTali ki mTlianobaSi  unda ganvixiloT, rac gulisxmobs mis moqmede-
bas dawyebuli sastarto  SesaZleblobebis mdgomareobidan, damTavrebuli realuri 
ganxorcielebis mdgomareobiT. SemiZlia bevri magaliTi moviyvano sakonstitucio sa-
samarTlos praqtikidan, roca samarTali formalur da praqtikul yofierebaSi erT-
maneTs dapirispirebia. amis mizezi bevria, magram am SemTxvevaSi Cven gvainteresebs 
samarTlis  subieqtebze misi gavlena. rogorc ukve iTqva, erTic da meorec subieq-
tis subieqtobaze axdens gavlenas. uflebaunarianoba, romlis Sinaarsic mometebu-
lad iqneba daviwroebuli, pirdapir zegavlenas axdens subieqtis subieqtobaze. igive 
iTqmis uflebaunarianobis praqtikul ganxorcielebazec. mocemuli msjeloba kidev 
erTxel gvimtkicebs ukve damkvidrebuli debulebis _ „adamiani uflebaa“ _ WeSmarite-
bas. amitomac gansakuTrebuli sifrTxilea saWiro am RirebulebasTan damokidebule-
baSi; Semdegi, mesame mdgomareoba, romelic pirdapir  ukavSirdeba Cvens moxsenebas, 

7 gviSiani l., RvinianiZe d., qmedunarianobis siaxleebis reformisa da misi implementaciis procesis 
Sefaseba. kanonmdeblobisa da praqtikis analizi. adamianis uflebebi swavlebisa da monitoringis 
centri (EMC), 2016, 12.
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esaa piris avtonomiuroba, rac nebis gamovlenis Tavisuflebasa da mis pativiscemaSi 
vlindeba. am sakiTxze nawilobriv zemoTac gvqonda msjeloba  da amjeradac minda 
gavagrZelo misi analizi.

4. nebis gamovlenis prioriteti samarTlebriv usafrTxoebaze

samarTalsubieqtobis xelSeuxeblobaze  gansakuTrebuli yuradReba maxvildeba „Sez-
Ruduli SesaZleblobebis mqone pirTa uflebebis konvenciaSi“. am sakiTxze konvenci-
is sagangebo xazgasma sruliad logikuria. fsiqosocialuri saWiroebis mqone pirTa  
socialuri cxovrebis sistemaSi uflebriv adgilzea damokidebuli maTi samarTal-
subieqtobis xarisxi. konvencia sagangebod  avaldebulebs saxelmwifoebs, aRniSnul 
pirTa uflebebis mowesrigeba ise moaxdinon, rom aman eWvis qveS ar daayenos maTi 
uflebaunarianoba. pirvel rigSi aq igulisxmeba uflebaunarianobis is sisavse, rac  
fsiqosocialuri saWiroebis mqone pirebs unda gaaCndeT sxvaTa Tanasworad. saqa-
rTvelos samoqalaqo kodeqsi imperatiulad adgens rom „ar SeiZleba fizikur pirs 
waerTvas uflebaunarianoba“ (m. 11, n. 4). erTi SexedviT warmoudgenelia imis warTmeva 
risi uflebac adamians Tandayolili aqvs, magram marTlwesrigs SeuZlia realurad 
amisi uaryofa. jer-erTi, es SeiZleba moxdes adamianTa calkeuli kategoriis mimarT 
gansxvavebuli samarTlebrivi mopyrobiT. uflebaunarianobis warTmeviT xdeba adami-
anis uflebaTa samyarodan gandevna. konvencia afrTxilebs saxelmwifoebs, rom maT 
uzrunvelyon fsiqosocialuri saWiroebis mqone pirTa samarTalsubieqtobis srul-
fasovani gamovlena. aravin ar unda  ayves imis cdunebas, rom am SemTxvevaSi adgili 
aqvs samarTlis subieqtis poziciidan gadaxras samarTlis obieqtis mimarTulebiT; 
meorec, rogorc zemoT vTqviT, SeiZleba formalurad aRiarebde uflebaunariano-
bas, magram formaluradve, uaryofde mas, an kidev, adgili hqondes  praqtikulad 
mis uaryofas. vfiqrob, rom yvela SemTxveva unda ganvixiloT uflebaunarianobis 
darRvevad. nebismieri ufleba mxolod maSin SeiZleba CaiTvalos uflebad, roca ar-
sebobs misi ganxorcielebis normatiuli da praqtikuli safuZveli. subieqtisaTvis 
umniSvneloa mis uflebas normatiulad uaryofen Tu praqtikulad, yvela SemTxvevaSi 
igi xdeba uflebaayrili.

fsiqosocialuri  saWiroebis mqone pirebTan   dakavSirebiT  konvenciis ZiriTadi 
moTxovnaa am pirebis samarTalsubieqtobisadmi gansakuTrebuli pativiscema (zogjer 
amis aRsaniSnavad gamoiyeneba termini „samarTalunarianoba“). mis qveS moiazreba 
swored uflebaunarianoba da qmedunarianoba erTianobaSi. konvenciis erT-erT 
komentarSi, romelic  qarTulad  iTargmna, aRniSnulia, rom samarTalsubieqtobis 
aRiarebis sakiTxSi diskriminacias aqvs adgili qmedunarianobasTan dakavSirebiT.8 
swored es komponentia umetesad SezRuduli an uaryofili. magaliTad, samarTali  
aZlevs pirs sakuTrebis uflebas, magram am uflebis ganxorcielebis procesSi xSirad 
ignorirebulia fsiqosocialuri saWiroebis mqone piris individualuri unarebi 
nebis gamovlenasTan dakavSirebiT. samarTlebrivi mowesrigebis mTavar principad 
unda iqces is, rom am kategoriis pirebs mieceT TviTmoqmedebis (nebis gamovlenis) 
SesaZlebloba samoqalaqo brunvaSi. aqve gaCndeba kiTxva, rodis SeiZleba hqondes 
maT amis SesaZlebloba: marto maSin, roca maT SeswevT unari swori gadawyvetileba 
8 SezRuduli SesaZleblobebis mqone pirTa uflebebis konvencia, zogadi komentari №1, SezRudu-
li SesaZleblobebis mqone pirTa uflebebis komiteti /C/GC/1, p. 14.
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miiRon, Tu  maSinac, roca saeWvoa es unari. migvaCnia, rom saeWvoobis pirobebSic unda 
mieceT maT amis SesaZlebloba. bunebrivia am SemTxvevaSi erTmaneTs daupirispirdeba 
mocemuli piris ineteresebi brunvis interesebs. rogorc wesi, roca  sazogadod 
interesTa aseT dapirispirebasTan gvaqvs saqme, samarTali brunvis usafrTxoebas 
aniWebs upiratesobas. am konkretul SemTxvevaSi, migvaCnia, rom saswori nebis 
avtonomiis sasargeblod unda gadaixaros. veraviTari samoqalaqo brunva ver Sedgeba, 
Tuki ar gveyoleba samarTlis Tavisufali subieqti. nebismieri brunva samarTlis 
subieqtis interesebs emsaxureba. roca arCevanis winaSe vdgavarT, ras vceT pativi: 
brunvis usafrTxoebas Tu samarTalsubieqtobas, cxadia, saswori ukanasknelisken 
gadaixreba, vinaidan adamiania umTavresi Rirebuleba am brunvisaTvis. usafrTxoebis 
ideam ar unda mospos arc Tavad usafrTxoeba da arc Tavisufal nebaze dafuZnebuli 
samoqalaqo brunva. usafrTxoeba warmoadgens Tavisufali da sicocxlisunariani 
samoqalaqo brunvis  aucilebel pirobas.  usafrTxoebis araswori  gagebiT is brunva 
ufro  usafrTxoa,  sadac mxareebis Tavisufal nebas enacvleba kanonis obieqturi-
normatiuli neba. amitomac migvaCnia, rom fsiqosocialuri saWiroebis mqone pirebis 
qmeduunarobis damRiT warmoCena sruliad gaumarTlebelia. nebismieri sagani 
imsaxurebs im Sefasebas, ra Sefasebis saSualebasac iZleva igi  misTvis dadgenili 
Sefasebis kriteriumebis mixedviT. egzistenciuri midgomiT SeiZleba am kiTxvas 
gaeces swori pasuxi. garda amisa, mxedvelobaSia misaRebi is garemoebac, rom nebis 
gamovlenis subieqti ar niSnavs imas, rom igi apriorulad yovelTvis pozitiur 
(uSecdomo) nebas avlens. nebis gamovlena nebis gamovlenad rCeba maSinac, roca igi ar 
aris srulfasovani. 

aRniSnul pirTa interesebis ganxorcielebisa da dacvis mTlianad sxvaze mindoba 
ra interesic ar unda gvamoZravebdes, ver amarTlebs Tavisufali nebis gamovlenis 
CaxSobas.  Tavisufali neba damoukidebladaa faseuloba, imis miuxedavad, ra Sedegebi 
mohyveba mas. pirovneba, rogorc samarTlis subieqti, am Tavisufali nebis wyalobiT 
arsebobs da ara im SedegebiT, rac mas mohyveba. adamiani swored nebis gamovlenis  
procesSi, e.i. moqmedebaSi, avlens Tavis samarTalsubieqtobas. nebis gamovlenas ver 
gadawonis veraviTari sxva interesi.

5. sakonstitucio sasamarTlos gadawyvetilebamde  arsebuli 
koncefcia

daviwyoT imiT, Tu ra damokidebulebas iCens samoqalaqo kodeqsi qmedunarianobis 
mimarT da saerTod rogoria qmedunarianobis koncefcia masSi sakonstitucio 
sasamarTlos gadawyvetilebiT gamowveul cvlilebebamde. Tavidanve aRvniSnav, rom 
arsebiTad, es koncefcia ar Secvlila. samoqalaqo kodeqsi qmedunarianad cnobs pirs, 
romelic samoqalaqo urTierTobis monawile xdeba „Tavisi nebiTa da moqmedebiT“ 
yvela im qonebriv urTierTobaSi, romelSic monawileobis SesaZleblobasac mas aZlevs 
uflebaunarianoba. srulwlovanebidanaa piri sruli qmedunariani, rac sakanonmdeblo 
enaze gamoixateba martivad termin „qmedunarianobiT“. rogorc wesi, srulwlovani piri 
qmedunariania da mis mimarT moqmedebs qmedunarianobis prezumfcia. es prezumfcia 
srulad ar marTldeba, roca srulwlovani piri sasamarTlos mier  aRiarebuli iqneba 
SezRudul qmedunarianad. mocemul SemTxvevaSi subieqtis gonebrivi da inteleqtualuri 
unarebis safuZvelze xdeba misi qmedunarianobis SezRudva. maSasadame, sakanonmdeblo 
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imperativi sinamdvilesTan  TanxmobaSia da ara dapirispirebaSi. 18 wlamde, Sualeduri 
mdgomareoba gvaqvs da, rogorc samoqalaqo kodeqsi adgens, Svididan Tvramet wlamde 
yvela fizikuri piri SezRuduli  qmedunariania (m. 12, n. 4). e.i. isini Tavisufali 
nebis subieqtebia, magram calkeul urTierTobebSi amas moklebuli arian. individu-
aluri unarebi am SemTxvevaSi ar aris ignorirebuli, roca meurve Tanxmobas aZlevs 
arasrulwlovans dados esa Tu is garigeba.

qmeduunarobas rac Seexeba, kategoriuli imperativis formaSi absoluturi saxiT 
igi vlindeba mcirewlovnebTan mimarTebaSi. samoqalaqo kodeqsi ambobs, rom „Svid 
wlamde asakis arasrulwlovani (mcirewlovani) qmeduunarod iTvleba“ (m. 12, n. 4). sxva  
normaSi naTqvami iyo, rom „qmeduunarod miiCneva aseve piri, romelic WkuasustobiT 
an suliT avadmyofobis gamo  sasamarTlos mier aseTad iqneba aRiarebuli“  (m. 12, n. 
5, w. 1). Tu yvela mcirewlovani calsaxad qmeduunarod iTvleba, Wkuasusti an suliT 
avadmyofi piri sasamarTlos unda ecno qmeduunarod. Tu qmeduunarod CaTvlida mas  
sasamarTlo, isini, cxadia, aRmoCndebodnen mcirewlovnebis uflebriv mdgomareobaSi. 
rac Seexeba aseTi pirebis SezRudul qmedunarianad cnobas, es dasaxelebuli normi-
dan pirdapir ar Canda.

unda aRvniSnoT, rom sakonstitucio sasamarTlos gadawyvetilebamde moqmedebda 
koncefcia, romlis Tanaxmadac fsiqosocialuri saWiroebis mqone piris nebis faq-
tobrivad sruli Canacvleba xdeboda meurvis nebiT. es sxva araferi iyo Tu ara 
piris samarTalsubieqtobis ignorireba. amiT zaraldeboda ara marto samarTalsu-
bieqtobis iseTi elementi, rogoricaa qmedunarianoba, aramed uflebaunarianobac. 
qmedunarianobis gziT adamiani wyvets uflebaunarianobaSi  moazrebuli uflebebis 
gamoyenebis saWiroebas. roca pirs erTmeva aRniSnuli SesaZleblobis Tavisi nebiT 
gamoyenebis ufleba, es cxadia uflebaunarianobis dakninebas iwvevs.  am koncefciiT 
meurve valdebuli iyo, mieRo sameurveo pirisaTvis sasargeblo gadawyvetileba. am  
procesSi  naklebad an saerTod  ar xdeboda sameurveo piris nebis gaTvaliswine-
ba. roca SeuZlebelia piris nebis da arCevanis dadgena, maSin moqmedebis safuZvels 
warmoadgens ara am piris „saukeTeso interesebi“, aramed misi „nebisa da arCevanis“ 
saukeTeso ganmarteba. es ki niSnavs imas, rom mniSvnelovania ara is, Tu Cven ras miviC-
nevT saukeTeso interesad, aramed is, Tu ra SeiZleba mieCnia aseTad sameurveo pirs. 
mokled, Cven unda SevZloT Cveni neba ki ar CavanacvloT mis nebaSi, aramed  Cveni nebis 
gamoyenebiT unda SevZloT misi nebis  sworad amokiTxvasa da gamovlenaSi xelisSewyo-
ba. Tu amas SevZlebT, maSin Cveni nebis gamovlena iqneba iaraRi aRniSnuli piris nebis 
gamovlenis realizaciis saqmeSi. Tu ase ar mivudgebiT, maSin fsiqosocialuri saW-
iroebis mqone pirs vayenebT Cvens mdgomareobaSi. mokled, sainteresoa ara is, Tu ro-
gori unda iyos piris nebis gamovlena, aramed sainteresoa is, Tu rogoria misi namd-
vili neba. amiT Cven pativs vcemT piris avtonomiurobasa da cxadia mis damoukidebel 
samarTalsubieqtobas. aseTi midgomisas savsebiT SesaZlebelia, rasac Cven saukeTeso 
interesad miviCnevT, sruliadac ar iyos saukeTeso aRniSnuli pirisaTvis. es konk-
retuli SemTxveva imavdroulad aris im zogadi  principis gamoxatuleba, rom adami-
ani warmoadgens Tavisufali nebis subieqts. es Tavisufali neba ki ar SeiZleba iyos 
yvelasaTvis erTnairi. mTavaria, rom nebis Tavisufleba ar iyos vnebis momtani. rac 
Seexeba maqsimalur sargeblianobas, amas samarTali ar icavs. amitomacaa, rom saukeTe-
so interesi ver iqneba nebis Sefasebis safuZveli. maxsendeba germaniis federaluri 
sakonstitucio sasamarTlos gadawyvetileba, romelSic naTqvamia, rom konstitucia 
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ar icavs sakuTrebis maqsimalur sargeblianobas. SeiZleba Sesadareblad es magaliTi 
ar iyos srulad morgebuli Cvens msjelobasTan, magram aucileblad angariSgasawevia 
sxvadasxva pirebis interesebis gansxvavebis kuTxiT. aRniSnuli midgomiT Cven pativs 
vcemT adamianis pirovnulobas, im SemTxvevaSic, roca igi Segnebulad moqmedebs Tav-
isi Tavis sapirispirod. vimoqmedo Cemi Tavis sawinaaRmdegod, eTikurad gaumarTle-
belia, magram samarTali amas ver akrZalavs. mokled, nebis Tavisufleba, rogorc 
erTxel amaze vimsjeleT, gulisxmobs rogorc pozitiuri, ise negatiuri moqmedebis 
ganxorcielebis SesaZleblobas, Tuki amiT sxvebs ar adgebaT ziani.

6. sakonstitucio sasamarTlo totaluri 
qmeduunarobis Sesaxeb

sakonstitucio sasamarTlo Tvlis, rom qmedunarianobis SezRudvis is modeli, rome-
lic exeba fsiqosocialuri saWiroebis mqone pirebs, iTvaliswinebs qmedunarianobis 
totalur SezRudvas. es ki niSnavs imas, rom kanonmdebeli absolutur ignorirebas 
ukeTebs am pirebis nebis gamovlenis SeuzRudav SesaZleblobebs. maTi avtonomiuri 
neba uaryofilia iq, sadac ar arsebobs amisi samarTlebrivi safuZveli. sasamarTlo 
emyareba arsebul praqtikas, romlis Tanaxmadac piris „Wkuasustad“ an „suliT avad-
myofad“ cnoba sakmarisi safuZveli iyo imisaTvis, rom es piri  sasamarTlos ecno 
qmeduunarod. sakonstitucio sasamarTlosaTvis am SemTxvevaSi ganmsazRvreli iyo is, 
Tu rogor ganmartavdnen sasamarTloebi aRniSnul normas, imis miuxedavad, rogori 
unda yofiliyo swori ganmarteba.

Tu miuRebelia qmedunarianobis totaluri SezRudva, SeiZleba vifiqroT, rom  
funqciuri SezRudvaa gamarTlebuli. funqciuri SezRudvisas pirs damoukidebeli 
moqmedeba ezRudeba mxolod im sferoebSi, romelTa Tavisuflad ganxorcielebis 
unaric aqvs SezRuduli. Tu amas dauWerdiT mxars, maSin Cven aRniSnuli kategori-
is pirebi SeiZleba CagveTvala SezRuduli qmedunarianobis mqoned. unda dagvedgina 
Tavisufali nebis gamovlenisa da moqmedebis is sferoebi, romelSic SeezRudebodaT 
igi aRniSnul pirebs. sakonstitucio sasamarTlo daadga qmedunarianobis funqciu-
ri SezRudvis gzas, rac mkveTrad Cans gadawyvetilebis samotivacio nawilidan. rac 
yvelaze mniSvnelovania, sakonstitucio sasamarTlom arakonstituciurad miiCnia 
qmedunarianobis absoluturi SezRudvis normatiuli koncefcia, romelsac misi az-
riT samoqalaqo kanonmdebloba emyareboda.

es damokidebuleba faqtobrivad Seesabameba funqciuri qmedunarianobis models, 
romelic mxars uWers „SezRuduli SesaZleblobebis mqone pirebis uflebebis Sesaxeb“  
konvenciaSi gatarebul princips. piris qmeduunarod aRiareba ar niSnavs mis samo-
qalaqo  sikvdils. uflebebis im nawilSi, romelSic piri ar aris cnobili qmeduun-
arod igi damoukideblad moqmedebs. iq, sadac es  damoukidebloba SezRudulia, piri 
moqmedebs sxvisi daxmarebiT. es daxmareba CaiTvleba ara nebis Canacvlebad, aramed 
mxardasaWeri piris nebis unaklod ganxorcielebis saSualebad. Tumca, roca piris  
SezRuduli unari im donemdea, rom nebis  gamovlena verc nakliani nebis gamovlenis 
farglebSi ver jdeba da amdenad, mas verc  arsebulad CavTvliT, cxadia, aq Canacv-
leba saxezea.9

9 menabde v., SezRuduli SesaZleblobebis mqone pirTa uflebebi _ universaluri gamowveva, wignSi: 

b. zoiZe fsiqosocialuri saWiroebis mqone piris samarTalsubieqtoba



39

#1, 2016                   Tsu samarTlis mimoxilva specialuri gamocema

7.  sakonstitucio sasamarTlos egzistenciuri midgoma  
qmedunarianobis mimarT

sakonstitucio sasamarTlos midgoma SezRuduli SesaZleblobebis mqone pirebis qme-
dunarianobasTan dakavSirebiT mkacrad ezgistenciuria. igi afarToebs samoqalaqo 
kodeqsiT dadgenil danawesebs da iZleva yoveli konkretuli SemTxvevis individual-
urad Sefasebis SesaZleblobas.  qmedunarianobis absoluturi CamorTmeva, sasamarT-
los azriT, niSnavs piris avtonomiurobis dakargvas cxovrebis yvela sferoSi,  rac 
ar SeiZleba gaxdes zogadi moqmedebis wesi. avadmyofoba, SezRuduli SesaZleblobis 
mqone pirebs  nebelobiTi moqmedebis unars sxvadasxva xarisxiT arTmevs. miuxedavad 
amisa, ar xdeba inteleqtualuri da nebelobiTi moqmedebis im unarebis gaTvalis-
wineba, romlebic pirs SeiZleba hqondes SerCenili. amitomac, aucilebelia qmeduun-
arod cnobis kriteriumebi amomwuravad da cxadad iyos gansazRvruli, raTa piris 
nebaunarianobis swori Sefaseba movaxdinoT. sasamarTlos poziciis mTavari idea is 
aris, rom qmeduunarobis sakiTxis Sefasebisas ar moxdes SezRuduli unarebis gad-
aWarbebuli Sefaseba da amiT piris SeuzRudavi unarebis daCrdilva. ufro metic, maq-
simalurad unda ganisazRvros kanonmdeblobiT is qmedebebi, romelTa ganxorcieleba 
SeuZliaT SezRuduli SesaZleblobebis mqone pirebs10, es cxadia ver iqneba amomwuravi 
da myari. calkeuli piris unarebi damoukidebeli Sefasebis sagania da misi qmedunari-
anobis sivrce yoveli konkretuli urTierTobis saqmea. amitomac, sasamarTlos gada-
sawyvetia rogori iqneba ama Tu im piris nebis avtonomiis farglebi.

amrigad, sakonstitucio sasamarTlo, rogorc kanonmdebels, ise saerTo sasamarT-
loebs avaldebulebs pativi scen piris nebelobiTi moqmedebis umniSvnelo gamovline-
basac ki  da imoqmedon maTi realizaciisaTvis. rogorc zemoT aRvniSneT, es  xde-
ba pirovnebis samarTalsubieqtobis dafuZnebaSi nebis avtonomiis gansakuTrebuli 
mniSvnelobis gamo, miuxedavad imisa, rom uflebaunarianoba am procesSi umTavresi 
da konstitutiuri mniSvnelobisaa. Cven araerTxel gavusviT xazi im faqts, rom qme-
dunarianoba Tavidanvea adamianSi mocemuli SesaZleblobis saxiT swored misi adamia-
nobis gamo. vinc, erTxel am SesaZleblobiT gaCnda samarTlis subieqtad, is ar kargavs 
am statuss imis gamo, rom praqtikulad absoluturad qmeduunaro aRmoCnda da Tanac 
samudamod. risi kompensaciis SesaZleblobac arsebobs, is ar SeiZleba CaiTvalos da-
kargulad. Tuki adamianis fizikuri, sxeulebrivi individualoba (damoukidebloba) ar 
ikargeba, sasicocxlo organoebis transplantaciiT, ratom ar SeiZleba vamtkicoT, 
rom SesaZlebelia  sxvisi qmedunarianobiT moxdes sakuTari  qmeduunarobis kompensa-
cia. me amas vuwodebdi qmedunarianobis transplantacias.

aqve gvinda aRvniSnoT, roca piris samarTalsubieqtobaze vmsjelobT, aucileblad 
uflebaunarianoba-qmedunarianobis konteqstSi unda ganvixiloT, miuxedavad imisa, ro-
meli koncefcia edeba mas safuZvlad. sakonstitucio sasamarTlos gadawyvetilebaSi am 
konteqstSi araa problema warmoCenili da iseTi STabeWdileba gvrCeba, rom samarTal-
subieqtobis dafuZnebaSi gadamwyvetia piris qmedunarianoba. rogorc literaturaSia 
aRniSnuli, kargi iqneboda sasamarTlos emsjela uflebaunarianobis kategoriazec.11

korkelia k. (red.), adamianis uflebaTa dacvis saerTaSoriso standartebi da saqarTvelo, stati-
aTa krebuli, Tb., 2011, 161.
10 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetileba saqmeze 
№2/4/532,533, II, punqtebi 41-45.
11 gviSiani l., RvinianiZe d., qmedunarianobis siaxleebis reformisa da misi implementaciis pro-
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8. sakanonmdeblo siaxleebis mTavari koncefcia

2015 wlis sakanonmdeblo  cvlilebebiT principuli novacia ganicada qmedunaria-
nobis samoqalaqo kodeqsiseulma koncefciam, metic, es koncefcia gacilebiT ufro 
demokratiulia fsiqosocialuri saWiroebis mqone pirTa nebis avtonomiasTan daka-
vSirebiT, vidre es Cans sakonstitucio sasamarTlos gadawyvetilebidan. ra gvaqvs  
mxedvelobaSi: Cveni xedviT sakonstitucio sasamarTlom  arakonstituciurad miiCnia 
fsiqosocialuri saWiroebis mqone pirTa nebis gamovlenis momwesrigebeli normis 
konkretuli Sinaarsi da ara norma mTlianobaSi. sanimuSod davasaxeleb mxolod me-12 
muxlis me-5 nawilis Sinaarss, romelTan dakavSirebiTac Semdgom, samoqalaqo kod-
eqsis erT-erT gamocemaSi aRiniSna: „Zaladakargulia 2015 wlis 1-eli aprilidan is 
normatiuli Sinaarsi, romelic iTvaliswinebs  „Wkuasusti“ piris qmeduunarod miC-
nevas misi  individualuri gonebrivi SesaZleblobebis gaTvaliswinebis gareSe; Zala-
dakargulia 2015 wlis 1-eli aprilidan is normatiuli Sinaarsi, romelic iTvalis-
winebs „suliT avadmyofi“ piris qmeduunarod miCnevas misi individualuri gonebrivi 
SesaZleblobebis gaTvaliswinebis gareSe“. ra daskvna SeiZleba gakeTdes aqedan. erTi 
is, rom Tuki Cven SevafasebdiT piris individualur gonebriv SesaZleblobebs, maSin 
aqedan gamomdinare, piri SeiZleba gvecno an qmedunarianad an qmeduunarod. Tumca, me  
vityodi, rom Tu aq SezRudul qmedunarianobasac moviazrebdiT, es ufro adekvaturi 
iqneboda qmedunarianobis institutis bunebasTan, miuxedavad imisa, rom aRniSnuli 
piris SezRudul qmedunarianad cnoba kodeqsiT calke ar aris mowesrigebuli. mok-
led, sakonstitucio sasamarTlos poziciiT, Cemi azriT, fsiqosocialuri saWiroebis 
mqone piri sasamarTlom SeiZleba cnos: qmedunarianad, SezRudul qmedunarianad an 
qmeduunarod. kanonmdebeli erTi SexedviT calsaxad adgens, rom fsiqosocialuri 
saWiroebis mqone piri qmedunariania. es Cans me-12 muxlis me-5 nawilis axali redaqci-
idan, romelic faqtobrivad warmoadens normis erT-erTi Sinaarsis swor kvalifik-
acias, razedac miuTiTebda sakonstitucio sasamarTlo Tavis gadawyvetilebaSi. es 
norma ase gamoiyureba: „qmedunarianad iTvleba  fsiqosocialuri saWiroebis mqone 
piri (SemdgomSi mxardaWeris mimRebi), anu piri, romelsac aqvs myari fsiqikuri, gone-
briv/inteleqtualuri darRvevebi, romelTa sxvadasxva dabrkolebasTan urTierTq-
medebam SesaZloa xeli SeuSalos sazogadoebriv cxovrebaSi, Tu es piri akmayofilebs 
am muxlis me-2 an me-3 nawilis pirobebs, amasTanave  aRniSnuli dabrkolebebi saTanado 
rCevisa da daxmarebis gareSe mniSvnelovnad arTulebs piris mier sakuTari  nebis Tav-
isuflad gamoxatvas, da informirebuli da gaazrebuli arCevanis gakeTebas sasamarT-
los mier gansazRvrul sferoSi“.

kanonmdebelma sakanonmdeblo novaciiT fsiqosocialuri saWiroebis mqone pir-
Ta qmedunarianoba miiCnia maTi samarTalsubieqtobis aucilebel niSnad. qmeduun-
aroba, rogorc am pirTa nebauunaro da umoqmedo samarTlebrivi mdgomareoba, erTi 
SexedviT sakanonmdeblo velidan gaqra. es midgoma sulac ar niSnavs sinamdvilisadmi 
gaZalianebas. mxardaWeris institutis SemoRebiT kanonmdebelma Seqmna fsiqosocial-
uri saWiroebis mqone piris nebis gamoxatvisa da sworad warmarTvis meqanizmi, rome-
lic rogorc iTqva,  xels uwyobs mis samoqmedo mdgomareobaSi moyvanas. samoqalaqo 
kodeqsSi Setanili cvlilebebidan Cans, rom aRniSnuli institutis mizania ara erTi 

cesis Sefaseba. kanonmdeblobisa da praqtikis analizi. adamianis uflebebi swavlebisa da moni-
toringis centri (EMC), 2016, 13.

b. zoiZe fsiqosocialuri saWiroebis mqone piris samarTalsubieqtoba
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nebis meore nebiT Canacvleba, aramed samarTlebrivad jansaRi da Sedegunariani nebis 
gamovlenisaTvis  xelis Sewyoba. „mxardamWeri  valdebulia mxardaWeris mimRebis mier 
garigebis dadebisas daexmaros mas garigebis pirobebisa da samarTlebrivi Sedegebis 
srul aRqmaSi“ (m. 1293, n. 3).

aRniSnuli midgomiT, kerZo samarTalSi Semodis sruliad axali instituti, rome-
lic nebis avtonomiis mniSvnelovani garanti xdeba. amiT farTovdeba subieqtis Tavi-
sufali moqmedebis sivrce kerZosamarTlebriv urTierTobebSi. kanonmdebeli orien-
tirebulia nebis gamovlenis xelSewyobaze da ara nebis gamovlenis uunarobaze.  axali 
xedviT, rogorc amboben, xazgasma xdeba ara imaze ra „ar SeuZlia“ adamians, aramed 
imaze, Tu „ra SeuZlia“ mas.

sakonstitucio sasamarTlom aRniSnuli sakiTxi ganixila konstituciis sxvadasxva 
muxlTan mimarTebiT da swored, maT fonze miiCnia samoqalaqo kodeqsis sadavo norme-
bi arakonstituciurad. SemiZlia vTqva, rom es aris pirveli da umniSvnelovanesi 
precedenti adamianis ZiriTadi uflebebis gavlenisa kerZo samarTalze. nebis gamox-
atvis Tavisufleba, romelic piris qmedunarianobis aucilebeli atributia, swored 
rom konstituciursamarTlebriv WrilSia gadaWrili. tradiciuli midgoma Seicvala 
axali midgomiT da amiT samoqalaqo kodeqsi TanxmobaSi movida  saqarTvelos konsti-
tuciasTan. es aris sasamarTlos da kanonmdeblis istoriuli gadawyvetileba. Tuki 
kanonmdebeli xSirad cdilobs aRasrulos sasamarTlos gadawyvetileba, am  SemTx-
vevaSi igi erTob xelgaSlili aRmoCnda da sakonstitucio sasamarTlos „davaleba“  
gacilebiT srulyofilad Seasrula,  vidre amas ukarnaxebda sasamarTlo.

roca pirs nebis gamovlenis unari srulad warTmeuli aqvs, SeuZlebelia igi qme-
dunarianad CaiTvalos. amitomac meCveneba, rom sakonstitucio sasamarTlos mid-
gomasa da sakanonmdeblo novaciebs Soris am sakiTxSi winaaRmdegoba moCvenebiTia. 
sakonstitucio sasamarTlom samoqalaqo kodeqsis me-12 muxlis me-5 nawilis is Si-
naarsi cno arakonstituciurad, romliTac aRniSnuli pirebi, misi azriT, SeiZleba 
CaTvliliyvnen mxolod qmeduunarod. rogorc zemoT aRvniSne, gadawyvetilebidan  
gamomdinare, es pirebi SeiZleba CaTvliliyvnen, rogorc qmeduunarod, ise qmedunari-
anad. sakanonmdeblo novaciebis Semdeg samoqalaqo kodeqsis me-12 muxlis me-5 nawili 
tovebs adgils piris qmeduunarod aRiarebisaTvis. ra xdeba maSin, roca saTanado 
rCevisa da daxmarebis SemTxvevaSic SeuZlebelia pirma gamoavlinos samoqalaqo urT-
ierTobaSi damoukideblad monawileobis neba, CavTvaloT aseTi piri qmedunarianad? 
cxadia igi ver CaiTvleba qmedunarianad normatiuli gagebiT da vercerTi sasamarT-
lo ver aRiarebs mas qmedunarianad. magram vinaidan qmedunarianobis SesaZleblobis 
srulad uaryofa SeuZlebelia, am gagebiT (pasiuri uflebaunarianobis koncefciiT) 
igi mainc qmedunarianad iTleba. magram uflebaunarianobisa da qmedunarianobis mo-
qmedi normatiuli koncefciiT, igi SeiZleba CaiTvalos qmeduunarod. Tu ase ar gav-
igeT sakanonmdeblo cvlileba, maSin igi sinamdvilesTan daSorebuli iqneba da gamoi-
wvevs qmedunarianobis institutSi Sinagan winaaRmdegobas.
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Approaches and Regulations of European Countries Regarding the Persons in 
Need of Psychosocial Support

Abstract

The article provides comparative analyses of regulatory framework of Georgia and other European coun-
tries in relation to support systems for the persons with disabilities; discusses status of Georgian legisla-
tion prior to establishment of support system, as well as №2/4/532,533  08 Oct 2014 decision of Constitu-
tional Court of Georgia, as a legitimate basis of subsequent amendments in the legislation. The statutory 
regulations of eastern and western Europe, Great Britain, Scandinavian and post-soviet states, governing 
the issue of legal incapacity, are sequentially and separately evaluated in the article. These issues, inter 
alia, include: assessment method of legal incapacity;  assignment of persons as guardians and require-
ments thereof; liability and duties of guardian; how the will of person is taken into account in possible 
case of future incapacity; duration of supportive measures; reimbursement of guardian’s activities; right to 
appeal of decision; right of persons with legal incapacity to enter into business contract; right of marriage 
and divorce; voting right of disabled persons; branch of the court in charge of disputes regarding issues of 
incapacity and mechanisms for monitoring court decision enforcement.  

The importance of the issue is directly connected with the challenges appeared in Georgian legislation 
and court practice consequently after implementation of support system. The analyzing of European ex-
perience and approaches will allow legislative authorities to restore existing gaps in legislation, and will 
be helpful for judges, litigating parties and their legal representatives in the course of civil procedures on 
the topic. 

Individual assessment of persons in need of psychosocial need remains the main challenge of support 
institute, together with the detection of the spheres in which support is needed. Adjusting the same, uni-
fied model of assessment for all persons involved does not provide a truly support system and tends to be 
rather substituted decision-making guardian system under a new name.

In order to overcome the problems identified in the article author emphasize the necessity of amend-
ments to the legislation, together with unifying case law and providing gradual training for lawyers.
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Tamar kupataZe*

fsiqosocialuri saWiroebis mqone pirTa mimarT evropis 
qveynebis midgomebi da sakanonmdeblo regulaciebi

1. Sesavali

2015 wlis 20 marts ganxorcielebuli sakanonmdeblo cvlilebebis Sesabamisad, sakon-
stitucio sasamarTlos gadawyvetilebis safuZvelze egreT wodebuli `qmeduunaro-
bis instituti~ gauqmda. sxvadasxva sakanonmdeblo aqtidan amoiRes iseTi terminebi 
da masTan dakavSirebuli normebi, rogoricaa `Wkuasustoba~ da `suliT avadmyofoba”, 
mis nacvlad ki, fsiqosocialuri saWiroebis mqone piris cneba, igive `mxardaWeris 
mimRebi piris~ statusi SemoiRes. aRniSnuli cvlilebebi amoqmedda 2015 wlis 1-eli 
aprilidan. 

sakanonmdeblo cvlilebebamde imisaTvis, rom piri qmedunarianad yofiliyo miC-
neuli, mas unda mieRwia garkveuli asakisTvis, unda hqonoda normaluri gansjis un-
ari da unda SeZleboda angariSis gaweva mis mier ganxoricelebuli qmedebisTvis. Ses-
abamisad, qmedunarianoba yovelTvis dakavSirebuli iyo ama Tu im garemoebasTan. aseT 
samarTlebrivad mniSvnelovan garemoebebs, romelTa mixedviTac ganisazRvreboda 
piris qmedunarianoba, warmoadgenda asaki da janmrTeloba.1

ganxorcielebul cvlilebebamde qarTuli kanonmdebloba ar iTvaliswinebda 
`Wkuasustobisa~ da `suliT avadmyofobis~ gamo qmeduunarod aRiarebul pirebTan 
mimarTebiT momijnave viTarebas. Sesabamisad, im SemTxvevaSic ki, rodesac pirs fsiqi-
kuri daavadebis miuxedavad, SenarCunebuli hqonda socialuri cxovrebis calkeul 
sferoebSi gacnobierebuli gadawyvetilebis miRebis unari, romelic mimarTuli iyo 
sakuTari piradi moTxovnilebebis dakmayofilebisaken, kanonmdebloba ar iZleoda 
piris nebis gamovlenasTan dakavSirebiT diferencirebuli midgomis SesaZleblobas, 
romelic iqneboda socialuri cxovrebis sxvadasxva sferoSi inteleqtualuri da ne-
belobiTi unarebis faqtobrivi daqveiTebis xarisxis Tanazomieri.2

aRniSnulTan dakavSirebiT, sakonstitucio sasamarTlom ganmarta, rom `sakuTari 
pirovnebis Tavisufali ganviTarebis ufleba, rogorc bunebiTi Tavisufleba, imdenad 
fundamenturia, rom pirovnebaze zrunvis motiviT masSi Careva mxolod im SemTxvevaSi 
unda iqnes gamoyenebuli, rodesac es piris interesebis dacvis ukiduresad aucilebel 
RonisZiebas warmoadgens. piradi avtonomiidan gamomdinare adamians, Tu es garkveuli 
xarisxiT mainc aqvs gacnobierebuli, sruli ufleba aqvs, Tundac sazogadoebis saSu-
alo wevris xedvasTan SeTavsebuli qmedebebi ganaxorcielos, pirovnuli avtonomiis 
uflebis realizebisas sakuTar interesebTan SeuTavsebeli uneblie gadawyvetilebis 
miRebis gamoricxva SeuZlebelia, aseT `Secdomebs~ maRali xarisxis inteleqtualuri 
SesaZleblobebis mqone pirebic ki uSveben“.3

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis mag-
istraturis saganmanaTleblo programis me-4 semestris studenti.
1  Wanturia l., Sesavali saqarTvelos samoqalaqo kodeqsis zogad nawilSi, Tb., 2000, 151.
2 saqarTvelos sakonstitucio sasamarTlo, 2014 wlis 8 oqtombris gadawyvetileba saqmeze 
№2/4/532,533.
3 saqarTvelos sakonstitucio sasamarTlo, 2014 wlis 8 oqtombris gadawyvetileba saqmeze 
№2/4/532,53.
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sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetilebiT saqmeze 
№2/4/532,533, fsiqikuri daavadebis gamo SezRuduli SesaZleblobebis mqone pirebis 
qmedunarianobis SezRudvis arsebuli sakanonmdeblo regulaciebi arakonstituci-
urad iqna cnobili. Sesabamisad, saqarTvelos parlamentma SeimuSava da miiRo iseTi 
normebi, romlebic Seesabameba rogorc saqarTvelos konstituciiT aRiarebul adami-
anis uflebebis standartebs, ise _ gaeros `SezRuduli SesaZleblobebis mqone pirTa 
uflebebis konvenciis~ moTxovnebs. aRniSnuli konvencia saqarTvelos parlamentis 
mier 2013 wlis 26 dekembers ratificirda da ZalaSi Sevida 2014 wlis 12 aprilidan. 

konvenciis me-12 muxlis Sinaarsi emyareba dokumentis ZiriTadi principebis _ 
piris Rirsebis, arCevanis Tavisuflebis, pirovnuli avtonomiis, sazogadoebriv cx-
ovrebaSi srulyofili da efeqturi monawileobis, SezRuduli SesaZleblobebis mqone 
pirebis gansxvavebulobisa da gansakuTrebulobis pativiscemasa da dacvas.4

aRniSnuli muxlis Sinaarsi ewinaaRmdegeba samarTalsubieqtobis aRiarebis 
diskriminaciul midgomebs, gmobs nebis CanacvlebiTi meqanizmebis gamoyenebas da miiC-
nevs, rom SezRuduli SesaZleblobis mqone piris statusi an raime saxis fizikuri Tu 
mgrZnobelobiTi arseboba arasdros unda gaxdes samarTalsubieqtobaze an nebismier 
uflebaze uaris Tqmis safuZveli. amis nacvlad, konvencia saxelmwifoebs mouwodebs, 
danergon mxardaWeriTi meqanizmebi, romlebic orientirebuli iqneba nebis Tavisu-
flad gamovlenisa da aRsrulebis xelSewyobaze.5

sakanonmdeblo aqtebSi Sesuli cvlilebebis mixedviT, fsiqikuri janmrTelobis 
problemis mqone pirebis mimarT aqamde arsebuli midgoma Seicvala. termin `qmedu-
unaros~ nacvlad, samoqalaqo kodeqsSi Semovida cneba `fsiqosocialuri saWiroebis 
mqone piri~ (igive mxardaWeris mimRebi). aRniSnuli kodeqsis Tanaxmad, qmedunarianad 
iTvleba fsiqosocialuri saWiroebis mqone piri, anu piri, romelsac aqvs myari fsiqi-
kuri, gonebrivi/inteleqtualuri darRvevebi, romelTa sxvadasxva dabrkolebasTan 
urTierTqmedebam SesaZloa, xeli SeuSalos sazogadoebriv cxovrebaSi mis srul efeq-
tian monawileobas sxvebTan Tanabar pirobebSi.6 `mxardaWeris mimReb~ pirs fsiqoso-
cialuri saWiroebis individualuri Seswavlis safuZvelze SeiZleba, sasamarTlom 
dauniSnos mxardamWeri, anu piri, romelic mas daexmareba uflebebis realizebasa da 
interesebis dacvaSi.

mxardaWeris mimRebi piris institutis Temaze muSaobis mizniT, gavecani evro-
pis qveynebSi moqmed kanonmdeblobas. aRmoCnda, rom aRniSnuli instituti romelime 
konkretuli qveynis models ar warmoadgens, Tumca bevri sakiTxis regulireba aris 
msgavsi.

2. rogor xdeba piris qmeduunarod aRiareba evropis qveynebSi

evropis qveynebSi moqmedi kanonmdebloba mxars uWers piris ara _ zogadad qmedu-
unarod, aramed im nawilSi qmeduunarod gamocxadebas, risi ganxorcielebis unaric 
mas ar Seswevs da meurve iniSneba konkretuli mizniT, magaliTad, gadaadgilebaSi, 
saojaxo saqmeebis SesrulebaSi, finansebis gankargvis saqmesa da sxva msgavsi qmede-

4 gaeros `SezRuduli SesaZleblobebis mqone pirTa uflebebis konvencia“.
5 gviSiani l., qmedunarianobis sisetemis reformisa da misi implementaciis procesis Sefaseba, Tb., 
2016.
6 saqarTvelos samoqalaqo kodeqsi, muxli 12, nawili 4. 
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bebis ganxorcielebaSi dasaxmareblad. sasamarTlo adgens piris srul an nawilobriv 
qmeduunarobas. evrokavSiris qveynebidan mxolod rumineTsa da irlandiaSi ar aris 
gaTvaliswinebuli nawilobrivi qmedunarianoba.7

germaniis samoqalaqo kodeqsis Tanaxmad, Tu srulwlovan pirs, fsiqikuri an su-
lieri daavadebis an fizikuri, fsiqikuri da fsiqologiuri darRvevebis gamo ar Seu-
Zlia sakuTari saqmeebis marTva, sameurveo sasamarTlos mier mas piradi gancxadebis 
an sasamarTlos SexedulebiT eniSneba meurve.8

espaneTis kanonmdeblobis Tanaxmad, piri qmeduunarod SeiZleba iqnes aRiarebu-
li mxolod sasamarTlos kanonier ZalaSi Sesuli gadawyvtilebis safuZvelze. piris 
qmeduunarod cnobis mizezebi SeiZleba iyos avadmyofoba, an mudmivi fsiqikuri an 
fizikuri mdgomareoba, romelic xels uSlis pirs gaadwyvetilebis miRebasa da saqmi-
ani urTierTobebis warmarTvaSi. piris qmeduunarod aRiarebis Sesaxeb moTxovniT 
nebismiers SeuZlia mimarTos sajaro sisxlis samarTlebrivi devnis departaments.9

inglisis `fsiqikuri janmrTelobis Sesaxeb“ kanonis me-7 punqtis Tanaxmad, meurve 
SeiZleba, daeniSnos pirs, romelsac ar SeuZlia damoukideblad gadawyvetilebis 
miReba, itanjeba fsiqikuri aSlilobisgan, aris fsiqikurad daavadebuli, misi gone-
brivi daqveiTebisa da sulieri aSlilobis done aris iseTi, rom saWiroebs meurveobas 
da es aucilebelia misi keTildReobisTvis. pirs ar ZaluZs gadawyvetilebis miReba 
niSnavs, rom mas ar SeuZlia a) gadawyvetilebis misaRebad relevanturi informaciis 
gageba; b) am informaciis damaxsovreba; g) am informaciis gamoyeneba da Sefaseba gad-
awyvetilebis miRebis procesSi; d) Tavisi gadawyvetilebis gadmocema verbalurad, 
JestebiT Tu sxva saSualebebiT.10

norvegiaSi pirs, romelic aris srulwlovani, Tumca suliT avadmyofobis, an sxva 
fsiqikuri daavadebis gamo Seferxebuli aqvs gonebrivi ganviTareba, an aris inavlidi 
da ar SeuZlia damoukideblad sakuTari saqmiani urTierTobebis marTva, SesaZloa 
daeniSnos meurve.11

safrangeTSi meurveoba uwesdeba iseT pirs, romelsac damoukideblad ar SeuZlia 
sakuTari interesebis dacva samedicino daskvniT damtkicebuli fsiqikuri an fiziku-
ri unarebis darRvevis gamo, rac xels uSlis piris Tavisufali nebis gamovlenas.12

holandiis kanonmdebloba Seicavs sam ZiriTad proceduras: `damcavi ndoba”, ro-
melic mimarTulia piris sakuTrebisa da finansuri interesebis dacvisken, `mentori”, 
romelic pasuxismgebelia pacientis movlasa da mkurnalobaze da sruli meurveoba, ro-
melic miznad isaxavs, daicvas piris sakuTreba da finansuri interesebi an/da movlasa 
da mkurnalobasTan dakavSirebuli interesebi. samive SemTxvevaSi sasamarTlo niSnavs 
pirs, romlis amocanaa, imoqmedos im piris saxeliT, romlis mimarTac xorcieldeba 
damcavi RonisZieba. am sami wesisagan sruli meurveoba aris ukiduresi samarTlebrivi 
RonisZieba, radganac igi yvelaze metad uzRudavs pirs gadawyvetilebis miRebis far-

7 <www.parliament.ge/ge/law/download_64346/02032015-pdf>, [03.03.2016].
8 <www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-making/
Belgium>, [15.03.2016].
9 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-making/
Spain>, [17.03.2016].
10 <www.parliament.ge/ge/law/download_64346/02032015-pdf>, [03.03.2016].
11 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- making/
Norway>, [20.03.2016]. 
12 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- making/
France>, [25.04.2016].
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glebs, nebismieri samarTlebrivi qmedebisTvis moTxovnilia kuratoris nebarTva. 
rumineTis kanonmdebloba iTvaliswinebs qmedunarianobis srulad CamorTmevas. 

qmeduunaro piri ar aris uflebamosili, ganaxorcielos (isargeblos)  Tavisi ufle-
bebi. mas ar SeuZlia, Seitanos sarCeli sasamarTloSi an dados samarTlebrivi garige-
bebi, mxolod sasamarTlos daniSnul meurves SeuZlia, mis nacvlad ganaxorcielos 
yvela aseTi qmedeba. 

SvedeTma 1989 wlis ianvarSi Caanacvla meurveoba ori alternatiuli daxmarebis 
RonisZiebiT. Tu pirs gonebrivi an fizikuri avadmyofobis gamo sWirdeba daxmareba, 
sasamarTlos SeuZlia, daniSnos mentori an ndobiT aRWurvili piri. kuratori aseT 
pirebs sTavazobs daxmarebas maTi qmedunarianobis SezRudvis gareSe. ndobiT aRWur-
vili piri ki iniSneba maSin, rodesac pirs ar Seswevs unari, izrunos sakuTar Tavze an 
qonebze. ndobiT aRWurvil pirs iuridiulad savaldebuli gadawyvetilebis miRebis 
dros ar sWirdeba sameurveo piris Tanxmoba. ndobiT aRWurvili piris mandati iTval-
iswinebs qmedunarianobis konkretul SezRudvebs. 

SvedeTma 1995 wels ganxorcielebuli fsiqiatruli reformis Sedegad aamoqmeda 
inovaciuri personaluri ombudsmenis sistema. Tavdapirvelad igi amoqmedda pilo-
tur reJimSi, raTa gaTvaliswinebuliyo wina sistemis xarvezebi da uzrunvelyofili-
yo pacientisaTvis Tavisi uflebebis xelmisawvdomoba. personaluri ombudsmeni aris 
gamocdili profesionali, romelic aris damoukidebeli yvela sxva xelisuflebisgan, 
mas aqvs momxarebelze orientirebuli midgoma, misi rolia, daukavSrdes im pirebs, 
romlebic darCenili arian daxmarebis gareSe da moklebuli arian mxaradWeras. per-
sonaluri ombudsmeni moqmedebs fsiqikuri problemebis mqone piris samsaxurSi, sx-
vanairad rom vTqvaT, mxolod klientis moTxovnis safuZvelze da amasTan aviTarebs 
masTan axlo da ndobiT aRsavse urTierTobebs. msgavsi urTierTobis damyarebidan, 
personaluri ombudsmeni exmareba mentaluri problemebis mqone adamianebs ramdenime 
wlis ganmavlobaSi. klienti personalur ombudsmenTan erTad ganixilavs Tavis mdgo-
mareobas da isini urTierTSeTanxmebiT wyveten, Tu ra saxis daxmarebaa saWiro konk-
retuli pirisTvis. ombudsmeni, aseve, uzrunvelyofs pirisaTvis warmomadgenlobiT 
mxardaWeras.13

saqarTvelos samoqalaqo kodeqsSi 2015 wlis 1-el marts ganxorcielebuli cvli-
lebebis Tanaxmad, terminis `qmeduunaros~ nacvlad, Semovida cneba `fsiqosocialuri 
saWiroebis mqone piri~ (igive mxardaWeris mimRebi). aRniSnuli kodeqsis me-12 muxlis 
Tanaxmad, qmedunarianad iTvleba fsiqosocialuri saWiroebis mqone piri, anu piri, 
romelsac aqvs myari fsiqikuri, gonebrivi/inteleqtualuri darRvevebi, romelTa sx-
vadasxva dabrkolebasTan urTierTqmedebam SesaZloa, xeli SeuSalos sazogadoebriv 
cxovrebaSi mis srul efeqtian monawileobas sxvebTan Tanabar pirobebSi. `mxardaW-
eris mimReb~ pirs fsiqosocialuri saWiroebis individualuri Seswavlis safuZvel-
ze SeiZleba, sasamarTlom dauniSnos mxardamWeri, anu piri, romelic mas daexmareba 
uflebebis realizebasa da interesebis dacvaSi.

3. rogor xdeba meurvis daniSvna da vin SeiZleba iyos meurve

belgiis samoqalaqo kodeqsis Tanaxmad, pirs, romelic aris srulwlovani, magram mas 
janmrTelobis mdgomareobis gamo srulad an nawilobriv ar SeuZlia, marTos saku-

13 <mdac.info/sites/mdac.info/files/legal_capacity_in_europe.pdf>, [30.03.2016].
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Tari qoneba, Tundac droebiT, misi sakuTrebisa da uflebebis dacvis mizniT Sesa-
Zloa, dainiSnos droebiTi administratori. droebiTi administratori iniSneba mo-
samarTlis mier, romelic gadawyvetilebis miRebis dros SesaZloa, daakvirdes pirs. 
mosamarTlis mier miRebuli gadawyvetileba unda iyos samedicino daskvniT ganmt-
kicebuli. igi agrovebs yvela saWiro informacias dasacavi piris Sesaxeb da avalebs 
eqims, rom man daafiqsiros Tavisi pozicia piris janmrTelobis mdgomareobis Sesaxeb.

droebiT administratorad ZiriTadad iniSneba dasacavi piris meuRle, partniori 
an ojaxis axlo wevri, gamonaklis SemTxvevaSi ki SesaZloa dainiSnos dasacavi piris 
mier miTiTebuli pirovneba. sasamarTlos moxele aRniSnulis Sesaxeb 15 dRis ganmav-
lobaSi aqveynebs detalebs Sesabamis organoSi. nebismieri cvlileba, romelic Sei-
Zleba ganxorcieldes droebiTi administratoris uflebamosilebis farglebSi, unda 
gamoqveyndes amave wesiT. droebiT adminstrators sasamarTlos gadawyvetilebis 
miRebidan 3 dRis ganmavlobaSi unda ecnobos imis Sesaxeb, rom mas evaleba dasacav 
pirze mzrunveloba, 8 dRis ganmavlobaSi ki man sasamarTlos werilobiT unda acno-
bos aris Tu ara _ Tanaxma.

belgiaSi, aseve, SesaZlebelia, dasacav pirs daeniSnos `mrCeveli”, romelic val-
debulia, daexmaros qmeduunaro pirs (SezRuduli SesaZleblobis mqone pirs) mxolod 
im qmedebebis ganxorcielebaSi, romlebic kanoniT aris gansazRvruli. rodesac piris 
mimarT xorcieldeba msgavsi xasiaTis dacviTi meqanizmi `mrCevelis~ daxmarebis ga-
reSe, mis (anu vinc faqtobriv meurveobas axorcielebs) mier miRebul gadawyvetile-
bebs ar aqvs samarTlebrivi Zala.14

espaneTSi mosamarTle niSnavs meurves mas Semdeg, rac moismens axloblebis an sxva 
pirebis mosazrebebs. Tu piri, romelsac unda daeniSnos meurve 12 wlis an ufro di-
dia, masac mousmenen.

meurve SeiZleba iyos:
•	 meuRle, romelic cxovrobs sameurveo pirTan erTad;
•	 mSoblebi;
•	 piri, romelic aseTad daasaxela sameurveo pirma Tavis anderZSi (sanam janmr-

Teli iyo);
•	 naTesavebi aRmavali da daRmavali xaziT, daniSnuli mosamarTlis mier, Tu es 

iqneba sameurveo piris saukeTeso interebis Sesabamisi;
•	 mosamarTles, aseve, SeuZlia, meurved daniSnos sxva piri. misi gadawyvetileba 

piris meurved daniSvnis Sesaxeb unda daregistrirdes samoqalaqo reestrSi. 
meurveobas axorcielebs erTi piri Tu mosamarTle ar gadawyvets sxvagvarad. 

•	 arasamTavrobo organizaciebi, romelTa mizansac warmoadgens arasrulwlo-
vanTa da qmeduunaro pirTa dacva.

meurved ar SeiZleba, dainiSnos:
•	 piri, romelic gaaTavisufles meurvis Tanamdebobidan;
•	 piri, romelic nasamarTlevia da Tavisufleba aqvs aRkveTili;
•	 msjavri aqvs iseTi danaSaulisTvis dadebuli, rac xels SeuSlis mis mier meur-

veobis saTanadod ganxorcielebas;
•	 qmeduunaro pirTan aqvs interesTa konfliqti;
•	 aqvs qmeduunaro piris didi odenobiT vali;
•	 piris mimarT mimdinareobs gakotrebis procedurebi.

14 <www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-making/
Belgium>, [15.03.2016].
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espaneTis kanonmdebloba iTvalisiwinebs kuratoris daniSvnis SesaZleblobasac 
iseT SemTxvevaSi, roca pirs nawilobriv aqvs SezRuduli qmedunarianoba. kurato-
ri unda daexmaros mas mxolod im sferoebSi, romlebsac gansazRvravs sasamarTlo. 
Tu pirs daxmareba sWirdeba sxva sferoebSic, romlebic ar aris gansazRvruli sa-
samarTlos mier, kuratorma unda mimarTos sasamarTlos da mxolod misi dadebiTi 
gadawyvetilebis SemTxvevaSi SeuZlia, ganaxorcielos piris nacvlad moqmedeba. meur-
veebis daniSvna, diskvalifikacia an/da valdebulebisgan gaTavisufleba vrceldeba 
kuratorsa da sasamarTlos mier daniSnul damcvelzec. 

Tu pirs, romelsac hyavda meurve, daeniSneba kuratori, maSin kuratorad darCeba 
is piri, romelic axoricelebda meurveobas, Tu sasamarTlos gadawyvetilebiT sxvag-
varad ar aris dadgenili. 

sasamarTlom SeiZleba, daniSnos damcveli Semdeg SemTxvevebSi: 
•	 qmeduunaro piris interesebi daculi unda iqnes iseT situaciaSi, rodesac am 

ukanasknelsa da mis warmomadgenel kurators Soris arsebobs interesTa kon-
fliqti;

•	 saWiroa Careva iseT situaciaSi, rodesac arsebobs mizezi, romelic xels uS-
lis meurves an kurators Tavisi valdebulebis ganxorcielebaSi;

•	 im pirebis aqtivebis samarTavad, romelsac unda daeniSnos meurve an kuratori 
da aRniSnulze mimdinareobs procesi;15

estoneTis samoqalaqo saproceso kodeqsis Tanaxmad, Tu sasamarTlo flobs in-
formacias, an aqvs eWvi, rom piri aris gonebrivad CamorCenili, mosamarTlem unda 
gasces brZaneba am piris mimarT fsiqikuri eqspertizis daniSvnis moTxovniT, raTa 
gamoikveTos aris Tu ara meurvis daniSvna saWiro.

manam, sanam pirs daeniSneba meurve, mosamarTlem SeiZleba gadawyvitos, rom mis 
mimarT ganxorcieldes droebiTi samarTlebrivi dacva Tu arsebobs Semdegi sami 
piroba: 

•	 SesaZloa, cxadad Candes, rom pirs esaWiroeba meurve da misi daniSvnis gareSe 
piris interesebs Seeqmneba safrTxe;

•	 daniSnulia warmomadgeneli;
•	 TviTon am pirovnebas mousmines.
Tu arsebobs eWvi imis Sesaxeb, rom pirs aqvs fsiqikuri daavadeba an gonebrivi 

arasrulfasovneba, sasamarTlom unda daniSnos fsiqiatruli eqspertiza, raTa ga-
moirkves aris Tu ara saWiro meurvis daniSvna. manam, sanam, eqsperti daafiqsirebs 
Tavis azrs, man personalurad unda gamoikvlios is piri, visac unda deniSnos meurve. 
Tu es piri ar eswreba process eqspertTan erTad, sasamarTlos eqspertis mosazrebis 
moesmenis Semdeg SeuZlia, uzrunvelyos am piris iZulebiTi moyvana. 

SeiZleba, piri gamokvlevis mizniT 1 Tvemde vadiT moTavsdes samedicino dawese-
bulebaSi. es vada saWiroebis SemTxvevaSi SesaZloa gagrZeldes 3 Tvemde. sasamarTlos 
mier ganaCenis gamotanamde pirs unda mousminon. 

gamokvleva ar aris saWiro Tu arsebobs Semdegi sami pirobidan erT-erTi: 
•	 Suamdgomloba meurvis daniSvnis Sesaxeb waradgina Tavad am pirma da Tan daur-

To janmrTelobis mdgomareobis Sesaxeb cnobac; 
•	 piri uars acxadebs gamokvlevaze; 
•	 piris gamokvleva dakavSirebulia aramarTebulad maRal TanxebTan an moiTxovs 

15 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-ma-
ki-ng/Spain>, [17.03.2016].
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meurvis arazomierad intensiur Sromas.
procesis mimdinareobis dros, sasamarTlo usmens meuRlis an sameurveo pirTan 

axlos myofi piris azrs, aseve, _ momavali meurvis azrsac. sasamarTlo ganixilavs 
mosmenis Sedegebs im pirTan erTad vis mimarTac unda ganxocrieldes RonisZiebebi. es 
ganxilva moicavs eqspertis mosazrebisa da im dokumentis ganxilvasac, romelic da-
kavSirebulia piris janmrTelobasTan, aseve, _ SesaZlo meurvis arCevasa da arCeuli 
meurvis moqmedebis sferos. roca mosamarTle iRebs gadawyvetilebas meurvis daniS-
vnis Sesaxeb, es moicavs SesaZlo meurvis arCevis processac.16

germaniis samoqalaqo kodeqsis Tanaxmad, meurveobis sasamarTlos mier meurve 
SeiZleba, daeniSnos srulwlovan pirs Tu mas gonebrivi an fsikiquri avadmyofobis 
gamo srulad an nawilobriv ar SeuZlia sakuTari saqmiani urTierTobebis warmarTva.17

meurve iniSneba mxolod im sakiTxebze, romelebzec saWiroa meurveoba. Tu piris 
saqmiani urTierTobebis marTva SesaZlebelia sxvagvarad, kanonieri warmomadgenlis 
daniSvnis gareSe, maSin SesaZloa, ar dainiSnos meurve, magaliTad, Tu pirs sWirdeba 
daxmareba mxolod sayofacxovrebo saqmianobaSi es SesaZloa, mogvardes kanonieri 
warmomadgenlis daniSvnis gareSec.

meurvis dasaniSad, mosamarTles unda waredginos nevrologis an fsiqiatris sa-
medicino daskvna, aseve, SesaZloa, mosamarTlem moiTxovos piris socialuri garemos 
Sesaxeb angariSi. Semdeg is ewveva pirs saojaxo garemoSi da usmens mis xedvebs. mosamar-
Tle aseve esaubreba naTesavebsa da sxva axlo pirebs, raTa gaigos maTi Sexeduleba 
SesaZlo meurveobis zomebis Sesaxeb. meurvis daniSvnis procedurebi, ZiriTadad did 
drosTan aris dakavSirebuli, Tumca gadaudebel SemTxvevaSi SesaZloa, daCqardes.

Tu dasacavi piri mosamarTles SesTavazebs konkretuli piris kandidaturas, maSin 
meurved dainiSneba es piri Tu igi ar aris nasamarTlevi. mosamarTlem, aseve, mxedve-
lobaSi unda miiRos sameurveo piris mosazreba imis Sesaxeb, rom konkretuli adamiani 
ar dainiSnos meurved. Tu vinme flobs raime dokuments, romelSic gamoxatulia piris 
survili meurvis arCevasTan dakavSirebiT, es dokumenti unda waredginos meurveobis 
sasamarTlos. eqims SeuZlia, mimarTos sameurveo sasamarTlos mxolod im SemTxvevaSi 
Tu mas amis uflebas aZlevs pacienti, Tu piri ar asaxelebs konkretul pirovnebebs, 
romlebic SeiZleba dainiSnon meurveebad, sasamarTlo mxedvelobaSi miiRebs Svilebsa 
da meuRles, interesTa konfliqtis gaTvalsiwinebiT.

manam, sanam piri dainiSneba meurved, man unda gamoxatos amis survili. mas Semdeg, 
rac sasamarTlo konkretul pirs daniSnavs meurved, es piri valdebulia Seasrulos 
masze, rogorc meurveze, dakisrebuli valdebulebebi.

mosamarTles SeuZlia, meurved daniSnos erTze meti piri Tu saqmis sirTulidan 
gamomdinare, misi warmarTva ufro efeqturi iqneba. ufro metic, mosamarTles Seu-
Zlia, daniSnos ramdenime meurve, romelTaganac erT-erTs daevaleba piris saqmian 
urTierTobebze zedamxedveloba, sxva pirs ki masze xelmZRvaneloba an SesaZloa, mov-
aleobebi maT Soris sxvagvarad ganawildes. Tu konkretuli piris meurved daniSvna 
SeuZlebelia, sasamarTlos SeuZlia, daniSnos xelisuflebis warmomadgeneli.18

inglisis kanonmdeblobis Tanaxmad, gancxadeba meurvis daniSvnis Sesaxeb SeiZleba 

16 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- ma-
ki-ng/Estonia>, [01.04.2016].
17  <https://www.gesetze-im-internet.de/englisch_bgb/german_civil_code.pdf>, [02.04.2016].
18 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- ma-
ki-ng/Germany>, [03.04.2016].
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waradginos uaxloesma naTesavma an `fsiqikuri janmrTelobis~ specialistma (romel-
sac aqvs Sesabamisi serTifikati). pirs, romelic waradgens ganacxadebas, unda hyavdes 
sameurveo piri nanaxi ukanaskneli 14 dRis ganmavlobaSi. meurvis daniSvnis Sesax-
eb gancxadebas Tan unda erTvodes samedicino dawesebulebis eqimebis mier, kanonis 
moTxovnaTa Sesabamisad, gacemuli ori rekomendacia, romlebSic aRniSnuli unda iyos 
daavadebis xarisxi, buneba da unda iyos miTiTeba, rom piri saWiroebs meurveobas. 
gancxadeba adgilobriv socialur samsaxurebs unda waredginos rekomendaciis gace-
midan 14 dRis ganmavlobaSi. gancxadebaSi meurved, SeiZleba, dasaxeldes adgilobrivi 
xelisufleba an nebismieri pirovneba, maT Soris, ganmcxadebelic. Tu gardaicvleba 
meurve an werilobiT daafiqsirebs gadadgomis survils, meurveobas ganaxorciele-
ben adgilobrivi xelisuflebis samsaxurebi, romelTac SeuZliaT, meurved sxva piri 
daniSnon.

`fsiqikuri janmrTelobis Sesaxeb~ aqtis me-7 muxlis Tanaxmad, piri, romelic 
aris qmeduunaro fsiqikuri mdgomareobis gamo da ar SeuZlia sakuTrebisa da saqmi-
ani urTierTobebis marTva, SeiZleba, daeqvemdebaros samarTlebrivi dacvis far-
glebs. dacvis sasamarTlos warmomadgenlis daniSvnis moTxovnis Sesaxeb gancxadebiT 
SeiZleba, mimarTos uaxloesma naTesavma, aseve, nebismierma pirma, magaliTad mego-
barma, adgilobrivma xelisuflebam, socialurma muSakma. ganmcxadebelma SeiZleba 
dasaniSn warmomadgenlad daasaxelos sakuTari Tavi, an sxva piri. warmomadgenlis 
daniSvnamde dacvis sasamarTlom unda miiRos samedicino cnoba piris mdgomareobis 
Sesaxeb, aseve informacia misi ojaxis wevrebis finansuri saqmianobisa da fuladi 
valdebulebebis Sesaxeb. umeteswilad, aplikants sTxoven, rom Seavsos gancxadebis 
zogadi forma, aseve, qmedunarianobis Sesaxeb gancxadebis forma, romelSic samedici-
no dawesebulebis eqimis mier aris mkafio miTiTeba imis Sesaxeb, rom pirs SezRuduli 
qmedunarianobis gamo ar SeuZlia, damoukideblad miiRos gadawyvetileba da, aseve, 
gancxadebis ramdenime forma, piris mdgomareobis Sesabamisad. Cveulebriv warmomad-
genlebs moeTxovebaT TavianTi gadawyvetilebebis dazRveva, usafrTxo obligaciis 
(garantiis, giraos) formiT.19

saberZneTis samoqalaqo saproceso kodeqsis 802-e muxlis Tanaxmad, nebismier pirs, 
romelsac aqvs kanonieri interesi, SeuZlia, daasaxelos mindobili piri da aseT pirs 
eqneba ufleba, gaakeTos Suamdgomloba piris qmeduunarod aRiarebis Sesaxeb. Suamd-
gomlobis avtorsa da qmeduunaro piris meuRles ar aqvT ufleba, gadawyvetilebis 
miRebis procesSi waradginon sakuTari mosazrebebi. Tu piri erTxel iqna aRiarebuli 
qmeduunarod, igi aseTad iTvleba nebismier samarTlebriv aqtSi. samoqalaqo kodeqsis 
1705-e muxlis Tanaxmad, Tu piris fsiqikuri aSliloba ar aris imdenad mZime, rom mas 
dakarguli hqondes qmedunarianoba, Tumca, SeiniSneba gonebrivi sisuste, igi eqvemde-
bareba samarTlebriv dacvas (finansuri kuTxiT). es, aseve, exeba iseT SemTxvevas, roca 
piri aris invalidi, Tumca misi aseTi mdgomareoba ar iwvevs srul qmeduunarobas an 
ar uSlis xels sakuTari Tavis movlasa da saqmiani urTierTobebis marTvaSi.20

piris qmeduunarod cnobis sakiTxi mWidrod aris dakavSirebuli meurvis daniS-
vnasTan. samoqalaqo kodeqsis 1694-e muxlis Tanaxmad, rogorc ki miRebuli iqneba 
gadawyvetileba piris qmeduunarod cnobis Sesaxeb, meurve da meurvis damxmare iniS-
nebian ise, rogorc es xdeba arasrulwlovnisTvis warmomadgenlis daniSvnis dros. Tu 
19 <www.alzheimer-europe. org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-
maki ng/United-Kingdom-England>, [06.04.2016].
20 <ceflonline.net/wp-content/uploads/Greece-Parental-Responsibilities-Legislation.pdf>, [08.04.2016].
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piri, romelic cnobili unda iqnes qmeduunarod, raRac doziT mainc aris qmedunar-
iani, mas SeiZleba, daeniSnos samarTlebrivi mrCveli (advokati).

samoqalaqo kodeqsis 1696-e muxlis Tanaxmad, Tu piri aris daqorwinebuli, 
meurved, pirvel rigSi, iniSneba misi meuRle Tu es ukanaskneli ar aris winaaRmdegi, 
an nebismieri sxva piri, romelsac aqvs am piris keTildReobis kanonieri interesi. 
am SemTxvevaSi sasamarTlos aqvs ufleba meurved airCios is piri, romelic daicavs 
qmeduunaro piris saukeTeso interesebs.

piri, romelic cnobili iqna qmeduunarod da daeniSna meurve, kargavs uflebas, 
ganaxorcielos iuridiuli mniSvnelobis mqone qmedebebi.

im pirs, romlis Semosavlebsac marTavs sasamarTlo, sWirdeba iuridiuli mrCev-
lis Tanxmoba Semdegi qmedebebis gansaxorcieleblad: 

•	 sasamarTloSi gamocxadeba;
•	 Tanxis miReba an gadaxda;
•	 sesxis aReba;
•	 uZravi qonebis gayidva;
•	 aliansis an arbitraJis daarseba;
•	 ucxoelTa obligaciebis SeZena;
•	 samkvidros miReba, an uari mis miRebaze;
•	 iseTi samkvidros miReba, romelic moicavs valdebulebebs.
samarTlebrivma mrCevelma (advokatma) Tanxmoba SeiZleba, ganacxados qmedebis 

ganxorcielebamde an Semdeg.21

safrangeTis kanonmdeblobis Tanaxmad, arsebobs meurveobis sami saxe: sasamarTlo 
dacva, kuratoroba da tutoroba.

sasamarTlo dacva SeiZleba, gamoynebuli iqnes im piris mimarT, romelsac esaW-
iroeba droebiTi dacva an daxmareba. 

kuratoroba uwesdeba pirs, romelic ar aris srulad qmeduunaro da esaWiroeba 
daxmareba an/da zedamxedveloba garkveuli qmedebebis ganxorcielebaSi. kuratori 
exmareba pirs Semosavlebisa da finansebis marTvaSi, magram igi ar ereva mis socialur 
cxovrebaSi. kuratoroba, Tavis mxriv ori saxisaa: martivi kuratoroba da intensiuri 
kuratoroba. am ukanasknelis SemTxvevaSi kuratori wyvets Semosavlebis gamoyenebis 
sakiTxebs.

tutori iRebs gadawyvetilebas sameurveo piris yoveldRiur saqmianobasTan dakav-
Sirebul nebismier sakiTxze, meurveoba exeba rogorc finansebs, aseve Tavad sameurve pirs.

pirisaTvis meurvis daniSvnis moTxovnis uflebis mqone subieqtebi arian:
•	 piri, visac sWirdeba dacva;
•	 meuRle;
•	 nebismieri naTesavi;
•	 nebismieri piri, visac aqvs axlo da stabiluri urTierToba am pirTan;
•	 piri, romelic axorcielebs samarTlebriv dacvas;
•	 saxelmwifo bralmdebeli sakuTari iniciativiT an sxva piris mimarTvis safuZ-

velze;
•	 zogierT SemTxvevaSi mosamarTle. mas ar SeuZlia, mimarTos, rodesac RonisZie-

bebi ukve ganxorcielebulia, magram aqvs mimarTvis ufleba, rodesac xdeba 
maTi ganaxleba uflebamosilebis farglebis gazrdisa da sxva RonisZiebis 

21 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-ma-
ki-ng/Greece>, [08.04.2016].
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Secvlis gareSe.
safrangeTis kanonmdeblobis Tanaxmad, nebismier pirovnebas SeuZlia, iyos meurve. 

2007 wlis 5 marts miRebuli kanonis Tanaxmad, am sakiTxTan dakavSirebiT gamoikveTa 
ojaxis ZiriTadi roli. meurvis SerCevis dros upiratesoba eniWeba meuRles, part-
niors, naTesavs an nebismier pirs, romelic cxovrobs sameurveo pirTan erTad da 
aqvs masTan axlo da stabiluri urTierToba. Tu pirs ar hyavs arc megobari da arc 
naTesavi mas meurve daeniSneba prefeqtis (adgilobrivi mTavrobis xelmZRvaneli) de-
partamentis mier Sedgenili siidan. 

meurved ar SeiZleba, dainiSnon: samedicino an farmacevtuli profesiis pirebi, 
aseve, samedicino asistentebi, romlebic muSaoben dasacav pirTan, iseve rogorc nebi-
smieri beneficiari, romelic dasaxelebulia aseTad dasacavi piris mier.22

saqarTveloSi ganxorcielebuli sakanonmdeblo cvlilebebis Tanaxmad, fsiqoso-
cialuri saWiroebis mqone pirad miCneva xdeba individualuri Sefasebis mixedviT, 
romelic ar efuZneba mxolod samedicino models da masSi mniSvnelovan adgils iWers 
socialuri Sefasebis sistemac, kerZod, sasamarTlo gadawyvetilebas piris mxardaW-
eris mimRebad cnobis Sesaxeb iRebs eqspertizis safuZvelze, romelsac fsiqiatris, 
socialuri muSakisa da Terapevtisgan Semdgari multidisciplinuri jgufi levan 
samxaraulis saxelobis eqspertizis erovnul biuroSi atarebs. multidisciplinuri 
jgufi afasebs adamianis SesaZleblobebs, imas, Tu risi gakeTeba SeuZlia mas da-
moukideblad, Semdeg ki exmareba, miiRos gacnobierebuli gadawyvetileba ama Tu im 
sakiTxis Sesaxeb. mentaluri problemebis mqone adamianebi arian qmedunarianebi da 
maT fsiqosocialuri saWiroebis individualuri Seswavlis safuZvelze SeiZleba, sa-
samarTlos mier daeniSnoT mxardamWeri, anu piri, romelic maT sakuTari uflebebis 
realizebasa da interesebis dacvaSi daexmareba. sasamarTlo, romelmac gamoitana 
gadawyvetileba piris mxardaWeris mimRebad cnobis Sesaxeb, valdebulia, imave gad-
awyvetilebiT daniSnos mxardamWeri, gansazRvros misi uflebamosilebis farglebi da 
ufleba-movaleobebi. aRniSnuli gadawyvetileba kanonier ZalaSi Sesvlidan araugvi-
anes 3 dRisa egzavneba meurveobisa da mzrunvelobis organos mxardaWeris mimRebis 
sacxovrebeli adgilis mixedviT.

mxardamWerad SeiZleba, dainiSnos piris ojaxis wevri, naTesavi, axlobeli an spe-
cialisti, romelic akmayofilebis samoqalaqo kodeqsiT dadgenil moTxovnebs. 

samoqalaqo saproceso kodeqsis 36314-e muxlis Tanaxmad, piris mxardaWeris mimRe-
bad cnobis Sesaxeb gancxadeba sasamarTloSi SeiZleba, Seitanos am pirma, misi ojax-
is wevrma, misma kanonierma warmomadgenelma, meurveobisa da mzrunvelobis organom, 
fsiqiatriulma an specializebulma dawesebulebam.

4. meurvis pasuxismgebloba da misi valdebulebebi

belgiaSi droebiTi administratori valdebulia, marTos dasacavi piris qoneba da 
aRniSnuli unda ganaxorcielos zustad ise, rogorc sakuTari qonebis SemTxveva-
Si. mosamarTle gansazRvravs droebiTi mmarTvelis uflebamosilebas, mxedvelobaSi 
iRebs dasacavi piris qonebis bunebas da mis Semadgenlobas, raTa igi marTuli iqnes am 
ukanasknelis janmrTelobis mdgomareobis Sesabamisad.
22 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-making/
France>, [25.04.20016].
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sakuTari movaleobebis Sesrulebis dros, droebiTma administratorma SesaZloa 
dainiSnos erTi an meti damxmare, romelTa qmedebazec es ukanaskneli iqneba pasux-
ismgebeli.

droebiT administrators sWirdeba specialuri uflebamosileba raTa ganaxor-
cielos Semdegi moqmedebebi: 

•	 warmoadginos dasacavi piri sasamarTloSi, rogorc mosarCele konkretul saq-
meebsa da samarTlebriv aqtebze;

•	 dasacavi piris uZravi an moZravi qonebis gasxvisebis dros;
•	 sesxis aRebis an gacemis dros;
•	 samkvidros miRebaze uari an misi miReba iseT SemTxvevaSi, rodesac qonebis 

Rirebuleba ar aRemateba am qonebasTan dakavSirebuli valdebuleba;
•	 Semowirulobis an memkvidreobis miRebis dros;
•	 sasoflo-sameurneo an komerciuli ijaris xelSekrulebis dadebis dros.
droebiTma administratorma unda gankargos dasacavi piris sacxovrebeli da ave-

ji, amisaTvis ki mas sWirdeba sasamarTlosgan specialuri uflebamosileba. miuxeda-
vad amisa, mas SeuZlia, damoukideblad gankargos piradi xasiaTis nivTebi.23

espaneTSi meurve warmoadgens sameurveo pirs yvela urTierTobaSi, garda im 
sferoebisa, romelSic pirs damoukideblad SeuZlia moqmedeba. meurves Tavisi mova-
leobis ganxorcielebis dros SesaZloa, dasWirdes saxelmwifos daxmarebac.

meurve movalea, uzurnvelyos sameurveo piris saTanado kveba, misi movla, Sesa-
Zleblobis SemTxvevaSi Seecados sazogadoebaSi mis resocializacias. igi, aseve ,val-
debulia, mosamarTles miawodos informacia piris janmrTelobis mdgomareobis Ses-
axeb da warudginos mas yovelwliuri angariSi.

mosamarTlem SesaZloa, mosTxovos meurves, rom man gaxsnas sagarantio anabari. 
igi, aseve gansazRvravs sagarantio Tanxis odenobasa da tips. depoziti SeiZleba, 
gauqmdes an Seicvalos mosamarTlis mier nebismier dros Tu iarsebebs saamisod mniS-
vnelovani safuZveli.

meurvem unda aRweros sameurveo piris aqtivebi 60 dRis ganmavlobaSi, romelic 
aiTvleba mas Semdeg, rac is daikavebs meurvis Tanamdebobas. sasamarTlo xelisu-
flebam SesaZloa, gaagrZelos es vada, Tu arsebobs amis saWiroeba. nebismieri Tanxa, 
samkauli, ZviradRirebuli nivTebi, aqciebi an dokumentebi, romlebic sasamarTlos 
azriT, ar unda iyos meurvis mflobelobaSi, Sesanaxad unda gadaeces Sesabamis dawe-
sebulebas. Tu es Seusabamod did TanxebTan aris dakavSirebuli, SesaZloa, darCes 
sameurveo pirTan.

meurves unda hqondes sasamarTlos Tanxmoba: 
•	 uZravi qonebis gankargvis an datvirTvis dros;
•	 uflebaze uaris Tqmis dros, aseve im saqmis arbitraJisTvis gadacemis dros, 

romelSic dainteresebul mxares warmoadgens sameurveo piri;
•	 aqtivebis didi odenobiT danaxarjis dros;
•	 aqtivebis ijariT datvirTvis dros 6 welze meti vadiT;
•	 sesxis aRebis an gacemis dros;
•	 im pirebis aqtivebis Tavisuflad gankargvis dros, romlis meurveebic arian;
•	 da sxva SemTxvevebSi.
Tu pirs dauwesda saerTo meurveoba da romelime xelSekrulebis (garigebis) 

23 <www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-mak-
ing/Belgium>, [15.03.2016].
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dadebis dros erT-erT meurves warmoeSva interesTa konfliqti, meore meurves Seu-
Zlia, dados is. Tu ramdenime meurvea, maT SeuZliaT, erToblivad Seasrulon val-
debulebebi. 

piri SesaZloa, diskvalificirdes meurveobidan sasamarTlos mier Tu arsebobs 
saamiso safuZveli an Tu meurve ar asrulebs masze dakisrebul movaleobas da boro-
tad iyenebs Tavis uflebamosilebas. meurvis diskvalifikacia SesaZloa, moiTxovos 
nebismierma pirma da sasamarTlom unda moisminos meurvis mosazrebebic. procesis 
mimdinareobis dros mosamarTlem SesaZloa, meurves uflebamosileba SeuCeros da 
misi movaleobis Sesruleba sasamarTlo damcvels daavalos.

sameurveo piris gardacvalebis SemTxvevaSi meurvem 3 Tvis ganmavlobaSi sasamarT-
loSi unda waradginos piris zogadi angariSebi da yvela saTanado dokumentacia. aR-
niSnuli vada SesaZloa, saWiroebis SemTxvevaSi gagrZeldes.24

`estoneTis sisxlis samarTlis kodeqsis“ 171-e muxlis Tanaxmad, piri, romelic 
borotad iyenebs Tavis, rogorc meurvis an kuratoris uflebebs, im mizniT, rom 
gazardos piradi aqtivebi sameurveo piris aqtivebis xarjze an moqmedebs am piris 
sakuTrebis, an piradi interesebis winaaRmdeg, daisjeba sami wliT an meti vadiT Ta-
visuflebis aRkveTiT.25

germaniis kanonmdeblobis Tanaxmad, meurve yvelanairad unda cdilobdes, rom 
misi qmedebebi mimarTuli iyos sameurveo piris keTildReobisken.

meurvem unda mimarTos meurveobis sasamarTlos Tu gamoikveTeba iseTi garemoebebi, 
romlebic xels Seuwyobs meurveobis SeCerebas. man unda mimarTos sasamarTlos maSinac 
rodesac, gamoikveTeba iseTi garemoebebi, romlebic iwvevs meurvis uflebamosilebis 
gafarToebas, damatebiTi meurvis daniSvnas an misTvis uflebamosilebis SezRudvas.

Tu meurves aqvs saqmiani urTierTobebis marTvis uflebamosileba, man unda miawo-
dos sasamarTlos piris finansebisa da aqtivebis sia. sasamarTlo wyvets, rodis da 
ramden xanSi unda ganaxorcielos aRniSnuli meurvem. Tu meurveebi arian naTesavebi, 
maT sasamarTlos moTxovnis SemTxvevaSi unda miawodon mtkicebulebebi. aRniSnuli 
unda ganxorcieldes sul mcire or weliwadSi erTxel. sameurveo piri uflebamosil-
ia, moiTxovos es sia maSin, roca mas surs. 

fuladi Tanxebi unda ganTavsdes angariSze, romelic SesaZloa, xelmisawvdomi 
iyos mxolod sameurveo sasamarTlos nebarTviT. finansuri investiciebi SesaZloa, 
gakeTdes mxolod sasamarTlos TanxmobiT. Tu ukve arsebobs konkretuli angariSi 
sameurveo piris saxelze, meurves SeuZlia am Tanxis amoReba Tu am Tanxis odenoba ar 
aris 3000 evroze meti, Tu meurve aris piris meuRle an naTesavi, ufro didi odenobis 
Tanxac SeiZleba amoiRos yovelgvari Tanxmobis gareSe.

Tu xelSekruleba ideba meurvesa da sameurveo pirs Soris, meurves ar SeuZlia 
imoqmedos am xelSekrulebis sawinaaRmdegod da Secvalos misi pirobebi. msgavs SemTx-
vevaSi igi unda daukavSirdes meurveobis sasamarTlos da am sakiTxis mosagvareblad 
damatebiTi meurve dainiSneba.

meurvis moqmedebis farglebi ar unda gascdes meurveobis sasamarTlos mier dad-
genil sazRvrebs. Tu mas miaCnia, rom sWirdeba asistenti sxva sferoebSi, amis Sesaxeb 
aucileblad unda acnobos sasamarTlos. 

im SemTxvevaSi, roca sameurveo piri safrTxes uqmnis sakuTar Tavs an aqtivebs, 

24 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-making/
Spain>, [17.03.2016].
25  <www.legislationline.org/documents/section/criminal-codes>, [31.03.2016].
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meurveobis sasamarTlos SeuZlia gamosces `Tanxmobis dajavSnis~ orderi. es niSnavs, 
rom mas mxolod meurvis Tanxmobis SemTxvevaSi SeuZlia nebis gamJRavneba. 

meurveebi pasuxismgeblebi arian nebismier danakargze an zianze, romelic ga-
mowveulia sameurveo piris qmedebiT, Tumca zogierTi komuna zomebs iRebs aRniSnu-
lis winaaRmdeg.26

sameurveo piris an qonebisTvis zianis miyenebis prevenciisTvis sasamarTlo moiTx-
ovs meurvis werilobiT Tanxmobas sameurveo piris mier ganzraxuli iseTi moqmedebis 
Sesrulebaze, romelic Sedis sameurveo amocanaTa jgufSi.27

norvegiaSi sameurveo piris dacvis RonisZiebebi meurvis mier uflebamosilebis 
gadametebisgan aris saxelmwifo mzrunvelis uflebamosileba, romelic iniSneba mu-
nicipalitetis mier meurvisa da rwmunebulis saqmianobis zedamxedvelobisTvis. 28

safrangeTSi Tuki sameurveo piris sacxovrebeli saxlis gankargvis an avejis gay-
idvis saWiroeba dadgeba, aRniSnulze meurves unda hqondes meurveobis sasamarTlos 
(an ojaxis sabWos, aseTis arsebobis SemTxvevaSi) Tanxmoba, romelic gadawyvetilebas 
iRebs eqimis mosazrebis mosmenis Semdeg, romelic daculia (mxardaWerilia) prokuro-
ris mier.

dasacavi piris samaxsovro saCuqari da sxva piradi xasiaTis nivTebi ar unda gaiy-
idos da unda inaxebodes dasacavi piris sacxvrebel adgilas. 

pirs, romelic axorcielebs dacvas, ar SeuZlia ganaxorcielos dasacavi piris 
saxeliT raime cvlilebebi bankSi, maT Soris, dasacvi piris saxeliT gaxsnili anabris 
gankargva, an misi saxeliT axali anabris gaxsna meurveobis sasamarTlos Tanxmobis 
gareSe. Tu aseT pirs ar aqvs sabanko angariSebi, piri, romelic axorcielebs dacvas, 
valdebulia mis magivrad gaxsnas bankSi angariSi.29

saqarTveloSi fsiqosocialuri saWiroebis mqone piris mxardamWeri movalea, 
Tvalyuri adevnos aseTi piris mudmiv samedicino momsaxurebas, gamoikvlios misi 
survilebi, arCevani da daexmaros mas Sesabamisi gadawyvetilebis miRebaSi. mxardam-
Weri aseve valdebulia, sasamarTlos mier dadgenili periodulobiT meurveobisa da 
mzrunvelobis organos miawodos informacia sasamarTlos mier misTvis gansazRvruli 
movaleobebis SesrulebasTan dakavSirebiT. sasamarTlo aseve gansazRvravs mxardaWer-
is farglebsa da mxardamWeri piris ufleba-movaleobebs. mxardaWeris mier sasamarT-
los gadawyvetilebiT dadgenil farglebSi ufleba-movaleobebis ganxorcielebaze 
zedamxedvelobas ganaxorcielebs meurveobisa da mzrunvelobis organo. aRniSnuli 
organo valdebulia, yovel 6 TveSi erTxel gadaamowmos mxardamWeris saqmianoba. 
Tavis mxriv, mxardamWeri piric valdebulia, amave periodulobiT sasamarTlos mier 
gansazRvrul farglebSi saqmianobis Sesaxeb miawodos angariSi meurveobisa da mzrun-
velobis organos.

26 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-making/
Germany>, [03.04.2016].
27   <www.parliament.ge/ge/law/download_64346/02032015-pdf>, [03.03.2016]. 
28 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- making/
Norway>, [20.03.2016].
29 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- making/
France>, [24.04.2016].
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5. samomavlod SesaZlo qmeduunarobis SemTxvevaSi piris survilis 
gaTvaliswineba

evropis qveynebSi kanonmdeblobiT inergeba qmedunariani piris mier samomavlod Ses-
aZlo qmeduunarobis SemTxvevaSi meurvis kandidaturis daniSvnis procedurebi, rom-
lebSic mTavari roli eniWeba Tavad piris survils, rogorc meurvis, aseve, mkur-
nalobis meTodebis SerCevis Taobaze.

evropis ramdenime qveyanaSi moqmedebs e.w. `winaswari RonisZiebebi”, rac xels 
uwyobs samomavlod qmeduunaro pirebis TviTgamorkvevas. aRniSnuli RonisZiebebi sa-
Sualebas aZlevs zrdasrul pirebs, rom gamoxaton TavianTi survilebi iseT sakiTx-
ebze, romlebic SeiZleba, warmoiSvas samomavlod, magaliTad, rogoricaa momavalSi 
meurvis daniSvna. msgavsi wesebi moqmedebs avstriaSi, belgiaSi, CexeTSi, safrangeTSi, 
germaniaSi, italiaSi, espaneTSi, inglissa da uelsSi.

espaneTis samarTlebrivi sistemis Tanaxmad, arsebobs `avto-meurveoba”, romlis 
mixedviTac, pirs, romelsac aqvs sakmarisi qmedunarianoba, SeuZlia, notariulad, 
daamtkicos debuleba, romelic dakavSirebulia mis pirad aqtivebsa da fasian qaRal-
debTan, debulebaSi SeuZlia, gaweros isic, Tu vin ganaxorcielebs masze meurveobas 
momavalSi am piris qmedunarianobis dakargvis SemTxvevaSi.

germaniis samoqalaqo kodeqsSi 2009 wels Setanili cvlilebebis Tanaxmad, qme-
dunarian pirs ufleba aqvs Seadginos anderZi imis Taobaze, Tanaxmaa Tu katego-
riulad winaaRmdegia mosalodneli qmeduunarobis SemTxvevaSi janmrTelobis mdgo-
mareobis dasadgeni testebis gavlaze, mkurnalobasa Tu samedicino Carevaze. meurve 
valdebulia, Seamowmos Seesabameba Tu ara-sameurveo piris gadawyvetileba misi jan-
mrTelobis amJamindel mdgomareobas, Sesabamisobis SemTxvevaSi ki uzrunvelyos misi 
nebis Sesruleba. anderZis Secvla dasaSvebia nebismier dros.

safrangeTSi srulwlovan qmedunarian pirs ufleba aqvs, airCios meurve an orga-
no, romelic ganaxorcielebs damcav RonisZiebebs maSin, rodesac am pirs aRar eqneba 
gadawyvetilebis miRebis unari.30

saqarTvelos kanonmdeblobaSi aRniSnul sakiTTxTan dakavSirebiT raime daTqma ar 
aris gakeTebuli. Sesabamisad unda vivaraudoT, rom pirs ufleba aqvs, im SemTxvevaSi 
Tuki momavalSi aRmoCndeba iseT mdgomareobaSi, rodesac aucilebelia mxardamWeris 
daniSvna, winaswar daasaxelos am ukanasknelis kandidatura.

evropis zogierT qveyanaSi meurvis arCevis dros iTvaliswineben pirovnebis sur-
vils TavianTi kanonmdeblobis farglebSi. 

avstriaSi meurvis nebismieri gaadwyvetileba unda iyos sameurveo piris survilis 
Tanmxvedri. Tu arsebobs gansxvavebuli azri, adgilobrivi sasamarTlos mosamarTlem 
unda gadawyvitos, romelia qmeduunaro pirisTvis saukeTeso interesebis Sesabamisi.

germaniaSi meurveobis dawesebis dros gaTvaliswinebuli unda iyos pirovnebis 
survili. meurveebma mxedvelobaSi unda miiRon sameurveo piris xedva da daexmaron 
mas pirovnebisa da Cveuli cxovrebis stilis SenarCunebaSi. piris survilebi, maT So-
ris, iseTi survilebi, romlebic pirs gaaCnda meurvis daniSvnamde, mxedvelobaSi unda 
iqnes miRebuli.

samurveo piris survilebs evropis yvela qveyanaSi ar iTvaliswineben, magaliTad 
slovakeTSi qmeduunaro piris nacvlad, yvela gadawyvetilebas iRebs meurve. nawilo-

30 <mdac.info/sites/mdac.info/files/legal_capacity_in_europe.pdf>, [30.03.2016].
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brivi meurveobis SemTxvevaSi, sasamarTlo gamokveTs im sferoebs, romlebSic saWiroa 
meurvis Tanxmoba. am sferoebSi gadawyvetilebis miRebis dros, nawilobrivi meurve 
moqmedebs ise, rogorc cxovrebis yvela sferoSi sruli qmeduunarobis SemTxvevaSi 
daniSnuli meurve. poloneTSi nawilobrivi meurveobis dros, kuratori aris pasux-
ismgebeli, daexmaros pirs, misi saqmiani urTierTobebis mogvarebaSi. zogadad, ku-
ratoris Tanxmoba aris saWiro, raTa damtkicdes yvela is samarTlebrivi qmedeba, 
romlebzec piri aiRebs valdebulebas. arsebobs ramdenime gamonaklisi, rogoricaa 
yoveldRiuri sayofacxovrebo garigebebi an piradad gamomuSavebuli Tanxis daxar-
jvasTan dakavSirebuli SemTxvevebi.31

6. dacviTi RonisZiebebis xangrZlivoba

evropis zogierT qveyanaSi mosamarTlis diskreciul uflebamosilebas warmoadgens, 
daniSnos meurve konkretuli an ganusazRvreli vadiT. msgavsi wesi moqmedebs mag-
aliTad fineTSi, italiasa da SotlandiaSi.

Sotlandiis kanonis Tanaxmad, ̀ qmeduunarobis Sesaxeb~ mosamarTle niSnavs meurves 
3 wlis vadiT, magram aqvs uflebamosileba Secvalos vada da daniSnos meurve ganusaz-
Rvreli vadiTac ki. 

slovakeTSi ar aris kanoniT dadgenili dacviTi meqanizmebis konkretuli vada. 
bulgareTic aris magaliTi imisa, rom meurveobis xangrZlivoba SezRuduli ar aris. 
msgavsi wesi moqmedebs belgiaSi, kviprosSi, CexeTSi, saberZneTSi, irlandiaSi, nider-
landebSi, poloneTSi, slovakeTsa da espaneTSi.

belgiaSi droebiTi administratori iniSneba ganusazRvreli vadiT, Tumca igi 
valdebulia sasamarTlos warudginos yovelwliuri angariSi piris finansur mdgo-
mareobasTan dakavSirebiT.

estoneTSi Tu pirobebi, romlebmac gamoiwvia meurvis daniSvna, Sewyvets arsebo-
bas nawilobriv an srulad, sasamarTlo Sewyvets piris mimarT meurveobis RonisZie-
bebis gamoyenebas, Seamcirebs meurvis moqmedebebis sferos an miscems sameurveo pirs 
uflebas, damoukideblad dados garigebebi. imisTvis, rom dadasturdes piris mdgo-
mareobis gaumjobeseba, aucileblad unda Catardes fsiqiatruli eqspertiza.32

germaniaSi meurveobis xangrZlivobas gansazRvravs sasamarTlo da ar SeiZleba, 
aRematebodes 7 wels.33

inglisSi meurvis daniSvnis sawyisi TariRi ganisazRveba 6 Tvis vadiT. aRniSnuli 
vada SesaZloa, gagrZeldes kidev 6 TviT, xolo Tu am drois gasvlis Semdeg kvlav 
iqneba piris mimarT meurveobis ganxorcielebis saWiroeba, 1 wlis vadiT.34

safrangeTSi samarTlebrivi dacva ZalaSia 1 wlis ganmavlobaSi, erTi wlis Semdeg 
ki saWiroebis SemTxvevaSi SesaZloa, moxdes misi ganaxleba erTxel, winaaRmdeg SemTx-
vevaSi avtomaturad moxdeba misi dasruleba. kuratortis/tutorobis xangrZlivoba 
ki ganisazRvreba 5 wlis vadiT, Tumca SesaZloa vada ganaxldes. 5 wlis Semdeg tar-

31  <mdac.info/sites/mdac.info/files/legal_capacity_in_europe.pdf>, [30.03.2016].
32  <mdac.info/sites/mdac.info/files/legal_capacity_in_europe.pdf>, [30.03.2016].
33  <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- making/
Germany>, [03.04.2016].
34 <www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-making/Unit-
ed-Kingdom-England>, [06.04.2016].
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deba savaldebulo xelaxali eqspertiza, mosamarTle zepiri mosmenis Semdeg wyvets, 
aris Tu ara _ saWiro samarTlebrivi dacvis xangrZlivobis gagrZeleba. mosamarTles 
aRniSnuli vadis xangrZlivobis gagarZeleba SeuZlia araumetes 5 wlisa. misi gad-
awyvetileba gamyarebuli unda iyos samedicino dasabuTebiT.35

saqarTvelos samoqalaqo kodeqsis Tanaxmad mxardaWera Sewydeba Tu mxaradWeris 
mimRebi gardaicvleba an mizezebi, romelTa gamoc dawesda mxardaWera, aRar arse-
bobs. pirvel SemTxvevaSi mxardaWera Sewydeba meurveobisa da mzrunvelobis organos 
gadawyvetilebiT, xolo meore SemTxvevaSi aucilebelia sasamarTlos gadawyvetileba.

7. meurvis saqmianobis anazRaureba

evropis zogierTi saxelmwifo iTvaliswinebs meurvis saqmianobis anazRaurebas.
belgiis kanonmdeblobis Tanaxmad, sasamarTlom SesaZloa, miiRos gadawyvetile-

ba droebiTi administratoris anazRaurebis Sesaxeb. msgavs SemTxvevaSi anazRaurebis 
odenoba ar unda iyos dasacavi piris Semosavlis 3%-ze meti.36

espaneTSi meurve uflebamosilia, miiRos anazRaureba Tu mosamarTle miiCnevs, 
rom piris mdgomareoba amis saSualebas iZleva. mosamarTlis valdebulebaa, gansaz-
Rvros Tanxis odenoba da misi gadaxdis wesi, amisaTvis mas mxedvelobaSi unda hqondes 
Sesasrulebeli samuSao, misi moculoba da aqtivebis momgebianoba. gadasaxdeli Tanx-
is odenoba ar unda iyos aqtivebidan Semosuli mogebis 4%-ze naklebi da 20%-ze meti.37

safrangeTSi Tu meurveobas axorcielebs ojaxis wevri, kanoni ar iTvaliswinebs 
tutorisa da kuratoris anazRaurebas. qorwinebis samarTlebrivi Sedegi gulisxmobs, 
rom meuRle an faqtobrivi meuRle valdebulia, izrunos mis colze/qmarze. sasamarT-
lom SesaZloa, aanazRauros zogierTi gauTvalisiwnebeli xarji Tu arsebobs meurvis 
moTxovna da fuladi Tanxa aris uzrunvelyofili. gansxvavebuli midgoma arsebobs 
profesiiT kuratorebTan/tutorebTan, maTi saqmianoba anazRaurdeba dasacavi piris 
TanxmobiTa da misi saxsrebiT. kurators/tutors SeiZleba, aunazRaurdes garkveuli 
marTvis xarjebic. damatebiTi anazRaurebis sakiTxs wyvets sameurveo sasamarTlo, 
kerZod, roca menejeruli sakiTxebi scildeba mis normalur Zalisxmevas.38

norvegiaSi meurvis saqmianobis anazRaureba ar xdeba.39 saqarTvelos kanonmdeblo-
bac ar iTvalisiwnebs mxardamWerisaTvis raime saxis anazRaurebis micemas.

8. gadawyvetilebis gasaCivrebis ufleba

belgiis kanonmdeblobis Tanaxmad, mosamarTlis gadawyvetileba meurvis daniSvnis 
Sesaxeb saCivrdeba pirveli instanciis sasamarTloSi. pirveli instanciis sasamarT-

35 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- making/
Fran  ce>, [25.04.2016].
36 <www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-making/Belgium>,  
[15.03.2016].
37 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- making/
Spain>, [17.03.2016].
38 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- making/
France>, [25.04.2016]. 
39 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- making/
Norway>, [20.03.2016]. 
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los gadawyvetileba ki uzenaes sasamarTloSi.40

germaniaSi Tu pirs, romelmac dakarga qmedunarianoba, ewinaaRmdegeba meurvis 
gadwyvetilebebs, SeuZlia, mimarTos sasamarTlos da gaasaCivros es gadawyvetileba.41

inglisSi dacvis sasamarTlos gadawyvetileba SeiZleba, gasaCivrdes umaRles 
(uzenaes) sasamarTloSi.42

safrangeTSi im pirebs, romlebic arian winaswar gansazRvruli, rom moiTxovon 
piris mimarT tutorobis daweseba, SeuZliaT, sasamarTlos gadawyvetileba gaasaCiv-
ron umaRles sasamarTloSi, maSinac ki Tu isini ar iyvnen CarTuli sasamarTlo pro-
cesSi. sasamarTlo gadawyvetileba unda gasaCivrdes misi gamotanidan 15 dRis vadaSi.43

saqarTveloSi mxares ufleba aqvs, pirveli instanciis sasamarTlos gadawyvetile-
ba gaasaCivros saapelacio sasamarTloSi.

 
9. saqmiani garigebis dadebis ufleba

Cem mier ganxiluli qveynebis kanonmdeblobis Tanaxmad, Tu piri miCneulia nawilobriv 
qmeduunarod, mas saqmiani garigebis dadebis ufleba ekrZaleba mxolod im nawilSi, 
romelSic qmeduunarod aris cnobili.

avstriis kanonis `sameurveo piris Sesaxeb~ 281-e muxlis Tanaxmad, meurvis yvela 
gadawyvetileba unda Seesabamebodes sameurveo piris survils. gansxvavebuli Sexed-
ulebebis arsebobis SemTxvevaSi gadawyvetilebas miiRebs mosamarTle sameurveo piris 
keTildReobidan gamomdinare.

germaniaSi sameurveo piris saqmian garigebaSi monawileobis ufleba aqvs, samarT-
lebrivi qmedunarianobis Sesabamisad. piri samarTlebrivad arakompetenturad miC-
neulia im SemTxvevaSi Tu ar aqvs unari, miiRos gadawyvetileba sakuTari survilis 
mixedviT, gonebrivi aqtivobis an mdgomareobis paTologiuri darRvevis gamo da es 
darRveva aris droebiTi. germanul samarTalSi arsebobs nawilobrivi arakompeten-
turoba, rac niSnavs, rom mas ufleba aqvs, monawileoba miiRos saqmiani garigebis 
romelime nawilSi.

iqidan gamomdinare, rom safrangeTSi arsebobs meurveobis 3 saxe, saqmiani garige-
bebis dadebis ufleba ganisazRvreba dacvis konkretuli formis xasiaTidan gamomdin-
are. pirs SeuZlia, dados yvela iseTi garigeba, romelic mosamarTlis mier ar aqvs 
akrZaluli da razec pasuxismgebeli ar aris meurve, Tumca, iseTi piri, romelsac 
daniSnuli hyavs tutori, iTvleba qmeduunarod da mis nacvlad yvela garigebas debs 
tutori.

saberZneTis kanonmdeblobiT sameurveo pirs ufleba aqvs, aiRos pasuxismgebloba 
im moqmedebebze, romlebic sasamarTlos mier ar aris Setanili sameurveo amoacanaTa 
jgufSi.

SvedeTSi sameurveo pirs, romelsac dauwesda ndobiT aRWurvili piris meurveoba, 

40 <www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- mak-
ing/Belgium>, [15.03.2016].
41 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- making/
Germany>, [03.04.2016].
42 <www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-making/
United-Kingdom-England>, [06.04.2016].
43 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- making/
France>, [25.04.2016]. 
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ufleba aqvs, dados dasaqmebis kontraqti, daxarjos Tavisi xelfasi da akontrolos 
sxva finansuri sakiTxebi, magaliTad, dazRvevis an sapensio fondebSi Tanxis Setana.

inglissa da uelsSi sameurveo piris mier dadebuli yvela garigeba apriori ba-
Tilad ar iTvleba. sameurveo pirs ar aqvs iseTi garigebis dadebis ufleba, romelic 
qmedunarianobis Sesaxeb 2007 wlis kanoniT sasamarTlos uflebamosilebis sferoSia 
gadasuli. garigeba baTilad cxaddeba, Tundac meore mxarem ar icodes, rom piris 
saqmeebs ganagebs sasamarTlo. sasamarTlos ufleba aqvs, amgvari garigebis dadebis 
ufleba mianiWos meurves. sasamarTloSi qmeduunaro piris interesebs icavs e.w. `mo-
dave megobari”, Tu qmeduunaro piri mopasuxea, mis interesebs icavs meurve.44

saqarTvelos samoqalaqo kodeqsis Tanaxmad, baTilia fsiqikuri aSlilobis mqone 
piris mier nebis gamovlena gairgebis dadebisas, roca es realuri viTarebis sworad 
aRqmas ar Seesabameba, Tu es piri am garigebiT sargebels ar iRebs, Tundac igi sa-
samarTlos mier mxaradWeris mimRebad ar iyos cnobili. Tu mxaradWeris mimRebi debs 
garigebas sasamarTlos gadawyvetilebiT gansazRvruli mxardaWeris mimRebis gareSe, 
garigebis namdviloba damokidebulia imaze, Semdgom mxardamWeri moiwonebs Tu ara 
_ mas, garda im SemTxvevisa, roca mxardaWeris mimRebi am garigebiT iRebs sargebels. 

samoqalaqo kodeqsis Tanaxmad, baTilia calmxrivi garigeba, romelsac mxardaW-
eris mimRebi piri debs mxardamWeris aucilebeli Tanxmobis gareSe. aseTi garigeba 
baTilia maSinac, roca arsebobs mxardamWeris Tanxmoba, magram mxardaWeris mimReb 
pirs ar warudgenia amis damadasturebeli werilobiTi sabuTi, ris gamoc garigebis 
meore mxarem dauyovnebliv Tqva masze uari. aseTi uari dauSvebelia Tu meore mxare 
informirebuli iyo mxardamWeris Tanxmobis Sesaxeb.

10. qorwineba da ganqorwineba

belgiis kanonmdeblobis Tanaxmad, Tu qmeduunaro pirs daniSnuli hyavs droebiTi 
administratori, maSin qorwinebis an ganqorwinebis SemTxvevaSi aucilebelia mosamar-
Tlis Tanxmoba.45

estoneTis 2009 wlis 18 noembris `kanonis saojaxo samarTlis Sesaxeb“ (romelic 
ZalaSi Sevida 2010 wlis ivlisSi) Tanaxmad, SezRuduli qmedunarianobis mqone pirs 
mxolod im SemTxvevaSi aqvs daqorwinebis ufleba, Tu mas esmis qorwinebis arsi. Tu 
pirs daniSnuli hyavs meurve, iTvleba rom mas ar SeuZlia, gaigos qoriwinebis arsi, 
garda im SemTxvevisa, roca kanonierad daniSnuli meurve miuTiTebs sawinaaRmdegoze.

aRniSnuli kanonis me-9 paragrafSi miTiTebulia SemTxvevebi, roca SeiZleba, sa-
samarTlom baTilad cnos qorwineba, esenia:

•	 Tu qorwindebian qmeduunaro pirebi;
•	 Tundac erT-erT meuRles qorwinebis dros hqonda droebiTi fsiqikuri moS-

liloba, an sxva mizezis gamo iyo gadawyvetilebis miRebis unaris armqone;
•	 qorwineba moxda TaRliTobiT, ZaladobiT, motyuebiT (Tu erT-erTi meuRle 

daqorwinebuli iyo sxvaze) an Tu arsebobs sxva relevanturi mizezebi, rom-
lebic iwvevs qorwinebis baTilobas.46

44  <www.parliament.ge/ge/law/download_64346/02032015-pdf>, [03.03.2016].
45 <www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-making/Belgium>, 
[15.03.2016]. 
46 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- making/
Estonia>, [01.04.2016]. 
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germaniaSi pirs ufleba aqvs Seadginos saqorwino xelSekruleba da amisTvis 
aucilebeli ar aris meurvis werilobiTi Tanxmoba47.

inglisis kanonmdeblobis Tanaxmad, qorwineba ZalaSia Tu orive mxare aris fsiqi-
kurad janmrTeli, esmiT qorwinebis arsi da Tanaxma arian. rogorc ki SezRuduli 
SesaZleblobebis mqone pirebi Seasruleben am pirobebs, meurvis daniSvna didad ar 
imoqmedebs qorwinebis uflebaze. dacvis sasamarTlosac ar SeuZlia aukrZalos pirs 
qorwineba. qorwinebis biuro aris organo, romelic unda darwmundes, rom dainter-
esebul pirs esmis qorwinebis xelSekrulebis pirobebi. 

1973 wlis qorwinebis aqtis Tanaxmad, qorwineba SeiZleba gauqmdes im mxaris moTx-
ovniT, romelmac marTalia qorwinebaze ganacxada Tanxmoba, Tumca qorwinebis dros 
hqonda fsiqikuri aSlilobis iseTi xarisxi, romelic SeuZlebels xdida piris srul-
fasovnad azrovnebas. pirs moTxovnis wardgenis ufleba aqvs saqorwino xelSekrulebis 
dadebidan 3 wlis ganmavlobaSi.48

norvegiaSi imisTvis, raTa qorwineba cnobili iqnes baTilad (es ar exeba SemTx-
vevas, roca orive meuRle qmeduunaroa) gancxadeba Setanili unda iqnes 6 Tvis ganmav-
lobaSi qorwinebis Sewyvetidan. Tu meurve an droebiTi meurve miiCnevs, rom qorwine-
ba ewinaaRmdegeba piris interesebs, maT SeuZliaT, wamoiwyon procedurebi qorwinebis 
Sewyvetis moTxovniT. ganqorwinebis procedurebi unda warimarTos personalurad 
meuRlis winaaRmdeg, im SemTxvevaSic ki Tu is qmeduunaroa.49

safrangeTSi pirs, romelic imyofeba samarTlebrivi dacvis qveS, ar sWirdeba ne-
barTva qorwinebisTvis, Tu ar aris specialuri daTqma rwmunebis xelSekrulebaSi 
(mindobilobaSi). 

pirs, romlis meurvec aris kuratori, qorwinebisTvis sWirdeba kuratoris Tanxmoba, 
aseTis ararsebobis SemTxvevaSi ki sameurveo sasamarTlos mosamarTlis Tanxmoba.

samoqalaqo kodeqsis 460-e muxlis Tanaxmad, pirs qorwineba SeuZlia mxolod mo-
samarTlis an saojaxo sabWos (aseTi arsebobis SemTxvevaSi) TanxmobiT, mas Semdeg rac 
orive momavali meuRlis mosazrebas moismenen. saWiroebis SemTxvevaSi megobrebisa da 
naTesavebis mosazrebebis gaTvaliswinebac moxdeba.50

saqarTvelos samoqalaqo kodeqsis Tanaxmad, mxardaWeris mimReb pirs aqvs qor-
winebis ufleba, Tumca man aucileblad unda dados saqorwino xelSekruleba. aR-
niSnuli xelSekruleba qorwinebis registraciamde unda daidos Tu erT-erTi meuRle 
mainc mxardaWeris mimRebia. saqorwino xelSekrulebis dadebis procesSi aucilebe-
lia meurveobisa da mzrunvelobis organos, agreTve mxardamWeris Cabma im nawilSi, 
romelic gansazRvrulia sasamarTlos Sesabamisi gadawyvetilebiT. aRsaniSnavia isic, 
rom mxardaWeris mimRebTan dadebuli saqorwino xelSekrulebis Sesrulebisas meur-
veobisa da mzrunvelobis organos ekisreba mxardamWeris mier Tavisi movaleobebis 
ganxorcielebaze zedamxedvelobisTvis pasuxismgebloba. im SemTxvevaSi Tu saqorwino 
xelSekruleba mxardamWersa da mxardaWeris mimReb pirs Soris ideba, am ukanasknels 
xelSekrulebis dadebis procesSi meurveobisa da mzrunvelobis organo uflebamosil 
pirs uniSnavs.
47 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- making/
Germany>, [03.04.2016]. 
48  <www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-making/
United-Kingdom-England>, [06.04.2016].
49 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- making/
Norway>, [20.03.2016].
50 <landwise.resourceequity.org/record/1087>, [08.04.2016]. 
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11. xmis micemis ufleba

belgiaSi manam sanam piri dakargavs qmedunarianobas, igi inarCunebs xmis micemis 
uflebas. Tu pirs fizikurad ar SeuZlia saarCevno ubanSi misvla, igi mindobilobis 
safuZvelze sxva pirs aZlevs uflebas, rom mis nacvlad misces xma.51

estoneTis samoqalaqo saproceso kodeqsis 526-e muxlis Tanaxmad, Tu sasamarT-
lo meurves dauniSnavs pirs yvela an gansazRvrul sferoSi, iTvleba, rom sameurveo 
piri aris qmeduunaro, es ki gulisxmobs imas, rom igi kargavs xmis micemis uflebas. 
aRniSnuli ganmtkicebulia konstituciaSic, romlis 57-e muxlis Tanaxmad, estone-
Tis moqalaqe, romelic aRiarebuli iqna qmeduunarod, kargavs xmis micemis ufle-
bas.52

germaniaSi pirs, romelsac dawesebuli aqvs meurveoba, aqvs xmis micemis ufleba, 
garda im SemTxvevisa, rodesac igi aris srulad qmeduunaro da mis mimarT xoricel-
deba sruli meurveoba.53

inglisSi SezRuduli qmedunarianobis mqone piri avtomaturad ar kargavs xmis 
micemis uflebas. 

1983 wels miRebuli saxalxo warmomadgenlobiTi aqtis Tanaxmad, gansazRvrulia, 
Tu vis SeuZlia xmis micema. am aqtis Tanaxmad, pirs, romelsac aqvs demencia (Wkua-
sustoba, gonebaClungoba) SeuZlia xmis micema im pirobiT, rom mas gaaCnia sacxovre-
beli adgili da ar aris samarTlebrivad qmeduunaro imisTvis, rom misces xma.54

norvegiis 1985 wlis saarCevno kodeqsis Tanaxmad, Tu piri aris gonebrivad daa-
vadebuli an Semcirebuli aqvs cnobierebis done, aseT SemTxvevaSi daluquli saarCev-
no paketi, romelzec miTiTebuli iqneba am piris saxeli, gvari, dabadebis TariRi da 
misamarTi gadaideba sxva mxares. Semdeg konverti gadaecema saarCevno komisias, rome-
lic gadawyvets unda CaiTvalos Tu ara am piris xma.55

saqarTvelos saarCevno kodeqsis me-3 muxlis a), b) punqtebis Tanaxmad, arCevnebSi, 
referendumsa da plebiscistSi monawileobis ufleba ar aqvs mxardaWeris mimRebs Tu 
igi, `fsiqiatriuli daxmarebis Sesaxeb~ saqarTvelos kanonis Sesabamisad, moTavsebu-
lia stacionalur fsiqiatriul dawesebulebaSi.

12. qmedunarianobasTan dakavSirebuli sakiTxebis ganmxilveli 
sasamarTlo

evropis ramdenime saxelmwifoSi dafuZnebulia specialuri sasamarTlo, romelic 
eqskluziurad SeimuSavebs qmedunarianobis SezRudvisa da Sewyvetis wesebs. aseTi 
sasamarTloebis upiratesoba mdgomareobs imaSi, rom aq momuSave mosamarTleebs qme-

51 <www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-making /
Belgium>, [15.03.2016]. 
52 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- making/
Estonia>, [20.03.2016]. 
53 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- making/
Germany>, [03.04.2016]. 
54 <www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-making/Unit-
ed-Kingdom-England>, [06.04.2016]. 
55 <http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision- making/
Norway>, [20.03.2016]. 
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dunarianobasTan dakavSirebuli sakiTxebis mogvarebis meti gamocdileba aqvT da 
ukeT esmiT samomavlo Sedegebi, romlebic SeiZleba, mohyves qmedunarianobis Sez-
Rudvas/CamorTmevas. aseTi saxelmwifoa, magaliTad, malta, sadac moqmedebs moxal-
iseTa sasamarTlo, romlis uflebamosilebaa pirisaTvis qmedunarianobis SezRudva 
an CamorTmeva, aRniSnuli SeiZleba, ganxorcieldes meurveobis organoebis mimarTvis 
SemTxvevaSic. 

latviaSi aseT organos warmoadgens `obolTa sasamarTlo”, inglissa da uelsSi  _ 
sameurveo sasamarTlo, espaneTis ramdenime qalaqSi (barselona, bilbao, granada, ma-
dridi, valensia da vitoria) ki moqmedebs qmedunarianobis SemzRudveli sasamarTlo.56

saqarTveloSi msgavsi saxis specialuri sasamarTlo ar gvaqvs da piris mxardaW-
eris mimRebad cnobis Sesaxeb gancxadebas ganixilaven raionuli/saqalaqo sasamarT-
loebi.

13. monitoringi sasamarTlos mier miRebul gadawyvetilebaze

evropis qveynebis samarTlis SedarebiTi analizi gviCvnebs, rom gadawyvetilebis 
Sesrulebaze monitorings umetes qveyenaSi axorcielebs sasamarTlo, magaliTad, 
safrangeTSi meurveobis sasamarTloebi da saxelmwifo bralmdebeli axorciele-
ben zedamxedvelobas TavianTi iurisdiqciis farglebSi. msgavsi sistema moqmedebs 
avstriaSi, kviprosSi, latviaSi, espaneTsa da niderlandebSi. evropis sxva qvenebSi ki 
aris konkretuli saxelmwifo organoebi, romlebic axorcieleben monitorings gad-
awyvetilebis Sesrulebasa da dacviTi meqanizmebis ganxorcielebaze. 

litvaSi aris gansazRvruli municipaluri da regionuli institutebi, romlebsac 
evalebaT daniSnul meurveze zedamxedveloba. 

inglissa da uelsSi saxelmwifo (sajaro) meurve aris qmeduunaro pirTa nacvlad 
moqmedi pirebis qmedebebze pasuxismgebeli. 

SotlandiaSic aris saxelmwifo meurve, romelsac mxars uWers fsiqikuri keTil-
dReobis komisia. mas moeTxoveba iTanamSromlos saxelmwifo meurvesTan qmeduunaro 
piris keTildReobisa da interesebis dasacavad. danias, estoneTs, ungreTsa da SvedeTs 
aqvT msgavsi intitutebi.57

saqarTveloSi, rogorc ukve aRvniSne, mxardamWeris ufleba-movaleobebis ganxor-
cielebaze zedamxedvelobas axorcielebs meurveobisa da mzrunvelobis organo. 

14. daskvna

evropis qveynebis SedarebiTi analizi gviCvenebs, rom saqarTvelos ar aqvs gadmoRe-
buli romelime konkretuli qveynis modeli, vinaidan, mxardamWeris instituti, ro-
gorc aseTi, am qveynebSi ar moqmedebs.

qmedunarianobis sistemis ganxorcielebuli reforma aris Zalian progresuli da 
saintereso. igi arsebiTad cvlis qmedunarianobis gaazrebas da efuZneba piris nebis 
avtonomias.

56 <mdac.info/sites/mdac.info/files/legal_capacity_in_europe.pdf>, [30.03.2016].
57 <mdac.info/sites/mdac.info/files/legal_capacity_in_europe.pdf>, [30.03.2016].
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 qmeduunarod aRiarebuli pirisgan gansxvavebiT mxardaWeris mimRebs srulad Seu-
Zlia, itvirTos samoqalaqo uflebebisa da valdebulebebis ganxorcieleba. dRes moq-
medi modeli aRiarebs SezRuduli SesaZleblobis mqone pirTa srul qmedunarianobas 
da Semoaqvs nebis damoukideblad ganxorcielebis komponenti. Zalian mniSvnelovania 
isic, rom mxardaWeris mimRebad cnobis procesSi uSualod monawileobs mxaradWeris 
mimRebad sacnobi piri. 

aRsaniSnavia isic, rom qmedunarianobis sistemis wina modelis fagrlebSi qmedu-
unaro pirs ar hqonda ufleba, miemarTa sasamarTlosTvis. maTTvis marTlmsajulebis 
xelmisawvdomobis ararsebobidan gamomdinare, (rac damokidebuli iyo sxva piris ne-
baze) Cndeboda adamianis sxva ZiriTadi uflebebisa da Tavisuflebebis Selaxvis sa-
frTxe. ganxorcielebuli cvlilebebis Semdeg Seicvala mxardaWeris mimRebi pirebis 
mier sasamarTlosTvis mimarTvis uflebis mowesrigeba da misi ganxorcieleba mTli-
anad gaxda piris individualur unarebsa Tu SesaZleblobebze damokidebuli.

piris qmeduunarod aRiarebis modeli gamoricxavda qmeduunarod cnobili piris 
mier samoqalaqo garigebebis, maT Soris, wvrilmani sayofacxovrebo garigebebis 
dadebis SesaZleblobas. qmeduunaro piris mier dadebuli nebismieri garigeba iTv-
leboda baTilad, miuxedavad imisa, mohqonda Tu ara _ am garigebas pirisTvis raime 
sargebeli, an eTanxmeboda Tu ara _ mas meore mxare. am piris nebas mTlianad anacv-
lebda meurve da igi moqmedebda mis nacvlad. sakanonmdeblo cvlilebebma msgavsi 
midgoma mTlianad Secvala. saxelSekrulebo urTierTobebSi Sesvla aRar aris da-
kavSirebuli piris qmedunarianobis statusTan. nebismieri garigebis dadebis dros 
gadawyvetilebas garigebis dadebis Sesaxeb iRebs mxardaWeris mimRebi piri Sesabamisi 
mxardaWeris gawevis pirobebSi.

Zalian mniSvnelovan sakanonmdeblo cvlilebas warmoadgens isic, rom mxaradWer-
is mimReb pirs, qmeduunaro pirisgan gansxvavebiT, SeuZlia kerZo seqtorSi SromiTi 
xelSekrulebis dadeba.

samoqalaqo saproceso kodeqsis erT-erTi Rirebuli monapovari aris isic, rom 
mxardaWeris mimRebi pirebis mimarT xorcieldeba savaldebulo dacva.

Tumca miuxedavad mxaradWeris mimRebi piris institutis progresulobisa, mas 
mainc aqvs uamravi xarvezi, romelTa aRmofxvra aucilebelia imisTvis, rom am siste-
mam gamarTulad imuSaos. 

pirvel rigSi, aucilebelia, rom TviTon sasamarTloebSi dadgindes am kategoriis 
saqmeebis ganxivlis erTiani praqtika, aseve, Zalian mniSvnelovania, rom realurad 
zustad ise amoqmeddes es instituti, rogoric aris kanonmdeblobis neba da sazoga-
doebas ar darCes imis STabeWdileba, rom mxaradWeris mimRebad sacnob pirebs indi-
vidualurad ar afaseben da eqspertebis mier xdeba mxolod Sablonuri saxis daskvnis 
wardgena. sazogadoebas ar unda hqondes imis gancda, rom mxardamWeris mimRebi piris 
institutis SemoRebiT qmeduunaro pirebs SeecvalaT mxolod statusi da realurad 
maTi samarTlebrivi mdgomareoba darCa ucvleli. 

Tu kanonmdebeli qmedunarianad aRiarebs mxardaWeris mimReb pirs, maSin aucile-
belia isic, rom aseTma pirma, rogorc samarTlis subieqtma, SeZlos sasamarTlo 
procesSi srulad monawileobis miReba (misi SesaZleblobidan gamomdinare) da im 
SemTxvevaSi Tu igi ar eTanxmeba mxaradWeris farglebs, SeZlos warmoebis samoqalaqo 
davaSi gadazrda, romelSic gamoiricxeba mosamarTlis inkviziciuroba da sasamarT-
lo procesi SejibrobiTobis principis safuZvelze warimarTeba.
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aseve, Zalian mniSvnelovania isic, rom samoqalaqo saproceso kodeqsSi naT-
lad dadgindes piris mimarT iZulebiTi eqspertizis daniSvnis Sesaxeb sasamarTlos 
ganCinebis gasaCivrebis ufleba. aRniSnuliT pirs eqneba saSuleba, daicvas Tavisi 
uflebebi.

daskvnis saxiT SeiZleba iTqvas, rom imisaTvis, raTa mxardaWeris mimRebi piris in-
stitutma daZlios mis winaSe arsebuli gamowvevebi, aucilebelia damatebiTi sakanon-
mdeblo cvlilebebis ganxorcieleba, erTiani sasamarTlo praqtikis Camoyalibeba, 
praqtikosi iuristebisTvis etapobrivi momzadebisa da gadamzadebis RonisZiebebis 
uzrunvelyofa.
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Legal and Social Aspects of Deinstitutionalization of Persons in Need of 
Psychosocial Support

Abstract

The article analyses the idea of institutionalization, as well as condition and legal status of institutions 
currently existing in Georgia, where persons in need of psychosocial support are still detained. 

Furthermore, the essence of deinstitutionalization, as an adverse notion to institutionalization, and 
its legal basis according to Georgian and international regulations, are also examined. The article also 
reviews 12th and 19th articles of the Convention on the Rights of Persons with Disabilities; the positive ob-
ligation to exercise deinstitutionalization, imposed on Georgian government after signing the convention, 
and standards required to be fulfilled in this process. 

The article contains research regarding the enforcement of conditions of this international treaty and, 
bearing in mind certain criteria, authors’ conclusion whether the implementation of the convention is 
effective and intensive or not. The article also includes consideration of some problematic issues of legis-
lation regulating persons in need of psychosocial  support, such as, for example, deficiency of legislation 
concerning discrimination of such persons; state programs aimed at effective and fast maintenance of 
deinstitutionalization.

The issue of deinstitutionalization has emerged as a response to the abolishment of entire legal in-
capacity of disabled persons and installation of the support system by Constitutional Court of Georgia, 
together with the ratification of Convention on the Rights of Persons with Disabilities.

The problem at hand is the existence of institutions in Georgia, where disabled persons are detained 
in a manner isolating them from society and preventing from the realization of their rights. The absence 
of unified approach of state regarding the issue of deinstitutionalization, the inconsistency of performed 
reforms, which often does not reflect values and principles of the convention, are also another obstacles 
regarding the issue of deinstitutionalization. Further problematic aspects are insufficient mechanisms for 
protecting disabled persons from discrimination and obscure legal status of authority in charge _ om-
budsman office. Finally, an incompetent arrangement of transferring process from medical to social model 
causes some drawbacks as well. 

The solution named by authors is to organize the process of deinstitutionalization according to the 
values and experiences, which were the basis of the same process in many European countries.

Regarding the issue of discrimination following measures should be carried out: the competence of 
ombudsman should be expanded; the deadline for applying to ombudsman office should be prolonged and 
specific time period for examining and deciding the case by ombudsman should be determined by law.  

The state should introduce different programs (“job coach”; alternative institutions for persons in 
need of psychosocial support) for making the process of deinstitutionalization effective.
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fsiqosocialuri saWiroebis mqone pirTa 
deinstitucionalizaciis socialuri da samarTlebrivi 

aspeqtebi

1. Sesavali

2014 wels saqarTvelo miuerTda gaeros `SezRuduli SesaZleblobebis mqone (Semd-
gomSi _ SSm) pirTa uflebaTa konvencias“, ramac, Tavis mxriv, erTi nabijiT win wawia 
saxelmwifo pozitiuri valdebulebebis, xolo SezRudvis mqone pirebi, adaptirebul 
garemoSi cxovrebis TvalsazrisiT.

aRniSnuli konvencia Seicavs rig uflebebs, romelTagan gansakuTrebuli mniSv-
neloba eniWeba Tanasworobisa da sacxovreblis damoukideblad arCevis Sesaxeb mux-
lebs. swored aRniSnuli muxlic, romelic exeba sacxovreblis damoukideblad arCevis 
uflebas, iTvaliswinebs SSm, da maT Soris, fsiqosocialuri saWiroebis mqone pirebis 
sazogadoebisagan izolirebul dawesebulebebSi ganTavsebis akrZalvas, miuxedavad 
amisa, dResdReobiT saqarTveloSi Zevris, martyofisa da duSeTis instituciebSi cx-
ovrobs asobiT piri.

SezRudul SesaZleblobebTan dakavSirebiT sxvadasxva qveyanaSi gansxvavebuli 
midgoma aRiniSneba, romelTagan ori ZiriTadi jgufi gamoiyofa, _ samedicino da 
socialuri modelebi. samedicino modeli SSm pirs aRiqvams, rogorc `daavadebuls“,1 
rac yvelaze mniSvnelovania aRniSnuli midgomis farglebSi `problemis“ subieqtad 
aRiniSneba mxolod SezRudvis mqone piri, Sesabamisad, mis winaSe saxelmwifos ar war-
moeSoba valdebulebebi, romlebic gulisxmobs rogorc garemos adaptirebas, ise 
kanonmdeblobis harmonizacias Sesabamis standartebTan, swored samedicino modelis 
erT-erTi Semadgeneli nawilia SSm pirTa institucionalizacia, rac saqarTveloSi 
sabWour gadmonaSTs warmoadgens. 

mis sapirispirod Seiqmna socialuri modeli, romelic SezRudvas ganixilavs, ro-
gorc bariers, romelsac garemo uqmnis adamians, Sesabamisad saxelmwifo iRebs val-
debulebas, moqalaqes Seuqmnas imgvari garemo, rom misTvis xelmisawvdomi iyos yvela 
is servisi, romelic xelmisawvdomia SezRudvis armqone pirebisTvis. 

socialuri modelis safuZvlebi did britaneTSi ganviTarda, sadac mas ̀ didi idea“ 
uwodes. britaneTSi SezRuduli SesaZleblobebis mxardamWerma moZraobam SeimuSava 
slogani, romlis Sinaarsic SemdegSi mdgomareobda, _ SezRuduli SesaZleblobebi ar 
aris SezRudva sxeulisa Tu gonebis, SesaZleblobebi izRudeba mxolod sazogadoebi-
sa da garemos mier. mas Semdeg, rac saqarTvelom SSm pirTa uflebebis konvenciis rat-
ificireba moaxdina, man pirveli nabiji gadadga samedicinodan socialur modelze 
gadasasvlelad, romlis saboloo Sedegic swored fsiqosocialuri Tu sxva SezRud-
vis mqone pirebis Tanaswor garemoSi sacxovreblis damoukideblad arCevis uflebis 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis baka-
lavriatis saganmanaTleblo programis me-7 semestris studenti.
** ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis baka-
lavriatis saganmanaTleblo programis me-7 semestris studenti.
1 Sead. Shakespeare T., Research in Social Science and Disability, Volume 2, London, 2002, 9-28.
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realizaciiT cxovrebaa.
mocemul statiaSi ganvixilavT zogadad deinstitucionalizaciis, rogorc 

fsiqosocialuri saWiroebis mqone pirebis instituciebidan gamoyvanis process, am 
procesSi konvencias, rogorc mis samarTlebriv safuZvels, implementaciisaTvis saW-
iro procedurebsa da deinstitucionalizaciis Semdgom programebs, romlebic emsax-
ureba aRiSnuli pirebis sazogadoebaSi srul integracias.

2. institucionalizaciis arsi

institucia aris nebismieri adgili, sadac xdeba SSm pirebis izolacia, segregacia an/
da Tavmoyra. terminebi „institucionalizacia“ da „institucionalizebuli“ gamoi-
yeneba im SSm piris dasaxasiaTeblad, romelic imyofeba instituciaSi, xSirad arane-
bayoflobiT da CamorTmeuli aqvs sakuTari cxovrebis Sesaxeb gadawyvetilebebis 
miRebis ufleba.2 

2.1. SSm pirTa institucionalizaciis uaryofiTi mxareebi

institucionalizaciis, rogorc socialuri movlenis, ganviTarebis istoriaSi mud-
mivad icvleboda xedva am sakiTxTan mimarTebiT. Tanamedrove tendencia amkvidrebs 
uaryofiT damokidebulebas instituciebis mimarT da xazs usvams rig garemoebebs, 
romlebic instituciebs calsaxad miakuTvnebs SSm pirTa uflebebis realizaciis 
yvelaze Semaferxebel faqtors. 

im uaryofiT Sedegebs Soris, romlebsac iwvevs SSm pirTa instituciaSi moTavseba, 
yvelaze mniSvnelovani aris e.w. „institucionalizaciis sindromis“ Camoyalibeba, rac 
gulisxmobs socialuri unarebisa da pirovnuli maxasiaTeblebis dakargvas.3

SSm pirTa instituciebSi moTavseba sawyisSive ewinaaRmdegeba pirTa Tanasworo-
bisa da uflebaTa realizaciis Tanabari SesaZleblobis ideas. institucionalizacia 
aZlierebs stigmasa da crurwmenas, rom SSm pirebs ar SeuZliaT an ar arian Rirsi 
monawileoba miiRon sazogadoebriv cxovrebaSi.4 piris xangrZlivi droiT segrega-
cia instituciaSi TavisTavad warmoadgens adamianis uflebaTa darRvevas, radgan in-
divids arTmevs sazogadoebaSi damoukideblad cxovrebis uflebas.5 msgavs dawese-
bulebebSi moTavsebiT pirebs ara mxolod ezRudebaT, aramed faqtobrivad erTmevaT 
SesaZlebloba, monawileoba miiRon sazogadoebriv cxovrebaSi, sakuTari arCevaniT 
daamyaron urTierTobebi, ganaxorcielon maTTvis miniWebuli samoqalaqo uflebebi. 
aseTi midgomis Sedegi aris is, rom SSm pirebi, konkretulad ki fsiqosocialuri saW-
iroebis mqone pirebi yvelaze mowyvladi, xSirad marginalizebuli da izolirebuli 

2 saqarTvelos saxalxo damcvelis angariSi adamianis uflebaTa da TavisuflebaTa dacvis md-
gomareobis Sesaxeb, Tbilisi, 2015, 473, <http://www.parliament.ge/ge/media/axali-ambebi/saqartvelos-sax-
alxo-damcvelis-angarishi-2015-wels-saqartveloshi-adamianis-uflebata-da-tavisuflebata-dacvis-mdgomareobis-shesaxeb.
page>, [13.07.2016].
3 Stanev v. Bulgaria, [2012] ECHR (Ser. A.) 250.
4 saqme _ olmstedi LC-s winaaRmdeg, (Olmstead v L.C., 527 US 581 (1999 w.)).
5 Manseel J., Knapp M., Beadle-Brown J., Beecham J., Deinstitutionalisation and community living _ outcomes and 
costs, Volume 2, Main report, Canterbury, 2007, 143.
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arian, maTi uflebebis realuri da adekvaturi dacva ar xdeba da sazogadoebasTan 
urTierTobaSi uCndebaT gadaulaxavi barierebi.6

sxvadasxva kvleva aCvenebs, rom pirTa moTavseba instituciebSi emsaxureba ara maTi 
uflebebis dacvas, aramed, piriqiT, zrdis uflebaTa darRvevis risks. aseT insti-
tuciebSi „gamWvirvalobis“ naklebobis gamo praqtikulad, SeuZlebelia, gamovlindes 
SSm pirTa uflebebis darRveva, rac sakmaod xSiria msgavs dawesebulebebSi, Tumca, 
maTze saTanado reagireba ar xdeba.7

2.2. institucionalizacia saqarTveloSi

saqarTveloSi instituciebis arseboba sabWoTa kavSiris memkvidreobas warmoadgens, 
rac am sistemis ganuyofeli nawili iyo da saxelmwifos moqalaqeze „mzrunvelobis“ 
gamoxatulebad iTvleboda. im pirebs, romlebsac sasamarTlo qmeduunarod cnobda 
da meurve ar hyavdaT, aTavsebdnen instituciebSi, rac maT sazogadoebisagan samu-
damo izolirebas niSnavda. dRevandel realobaSi, sakonstitucio sasamarTlos gad-
awyvetilebis8 Semdeg, Seicvala midgoma qmeduunarobis sakiTxTan mimarTebiT. qmed-
uunarobis institutis gardaqmniT kanonmdeblobaSi gaCnda axali xedva, romelmac 
adamianis samarTalsubieqtobis konvenciiseul principebze dafuZnebuli koncef-
cia ganaviTara. moqmedi modelis danergviT gauqmda qmeduunarobis, anu pirisaTvis 
uflebebisa da valdebulebebis CamorTmevis SesaZlebloba, romelic mxardamWeris 
modelma Caanacvla. reformis Sinaarsi iTvaliswinebs konvenciis umTavres princips, 
romelic nebis Canacvlebisa da uflebaTa SezRudvis models mxardaWeris meqanizmiT 
cvlis.9 miuxedavad msgavsi humanuri ideiT nakarnaxevi cvlilebebisa, reforma Tavisi 
SinaarsiT ar aris Tanmimdevruli da garkveul uflebebTan dakavSirebiT mxardaWeris 
mimReb pirTa uflebrivi mdgomareoba acdenilia konvenciis fundamentur xedvas. 

saqarTveloSi jer kidev arsebobs sxvadasxva institucia: Zevris, martyofis, ko-
forisa da duSeTis. am instituciebSi moTavsebul pirTa samarTlebrivi mdgomareoba 
arafriT gansxvavdeba reformamde arsebul qmeduunaro pirTa mdgomareobisagan, ram-
denadac maT ar eZlevaT saSualeba, damoukideblad ganaxorcielon sakuTari uflebe-
bi da miiRon realuri mxardaWera maTi saukeTeso interesebis gaTvaliswinebiT. xSiria 
SemTxveva, rodesac miuxedavad statusis cvlilebisa (qmeduunaro piri sasamarTlom 
cno fsiqosocialuri saWiroebis mqoned da daeniSna mxardamWeri) maTi faqtobrivi 
mdgomareoba da maTdami mopyroba arafriT icvleba, amis mTavari maprovocirebeli 
da xelis Semwyobi garemoeba ki aris instituciebis arseboba da maTi moTavseba am 
dawesebulebebSi.10

6 Hatton C., Emerson E., Kiernan C., People in institutions in Europe. Mental Retardation, Vancouver, 1995, 132.
7 Parker C., Clements L., The European Union and the Right To Community Living, Structural Funds and European 
Union’s Obligations Under The Convention On The Rights of Persons With Disabilities, New York, 2012, 78-85.
8 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetileba saqmeze 
N2/4/532,533 „irakli qemokliZe da daviT xaraZe saqarTvelos parlamentis winaaRmdeg“.
9 gviSiani l.,qmeduunarobis sistemis reformisa da misi implementaciis procesis Sefaseba, kanon-
mdeblobisa da praqtikis analizi, EMC, 2016, 17.
10 saqarTvelos saxalxo damcvelis angariSi adamianis uflebaTa da TavisuflebaTa dacvis md-
gomareobis Sesaxeb, Tbilisi, 2015, 416, <http://www.parliament.ge/ge/media/axali-ambebi/saqartvelos-sax-
alxo-damcvelis-angarishi-2015-wels-saqartveloshi-adamianis-uflebata-da-tavisuflebata-dacvis-mdgomareobis-shesaxeb.
page>, [13.07.2016].
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2.3. deinstitucionalizaciis procesi saqarTveloSi

ramdenadac institucionalizacia gulisxmobs pirTa ganTavsebas specializirebul 
da izolirebul dawesebulebebSi, deinstitucionalizaciad iwodeba misi sapirispiro 
movlena, rodesac xdeba pirebis instituciebidan gamoyvana da maTi sazogadoebaSi 
integracia.11 

deinstitucionalizaciis samarTlebrivi safuZvlebi mocemulia saqarTvelos 
konstituciis me-14 muxlSi, romelic pirTa Tanasworobis uflebas ganamtkicebs, 
iseve, rogorc gaeros `SSm pirTa uflebaTa konvenciis“ me-12 da me-19 muxlebi. am 
ukanaskneli muxlis mixedviT, konvenciis xelmomweri wevri saxelmwifoebi aRiareben 
SezRuduli SesaZleblobebis mqone yvela piris Tanabar uflebas, sxvebTan Tanas-
wori arCevaniT icxovron sazogadoebaSi da iReben yvela efeqtur da saTanado zom-
as, raTa SezRuduli SesaZleblobebis mqone pirebs gauadvilon am uflebiT srulad 
sargebloba da xeli Seuwyon sazogadoebaSi maT srul integraciasa da monawileobas. 
konvenciis aRniSnuli muxlidan gamomdinare saxelmwifos pozitiuri valdebulebaa, 
xeli Seuwyos SSm pirebis, maT Soris fsiqosocialuri saWiroebis mqone pirTa, ufle-
bebis maqsimalurad dacvas da maT realizacias.12

`SezRuduli SesaZleblobebis mqone pirTa Sesaxeb“ gaeros konvenciis mixedviT, 
fsiqosocialuri saWiroebis mqone pirebi miekuTvnebian adamianebs, romelTa xan-
grZlivma fizikurma, mentalurma, inteleqtualurma da sensorulma darRvevebma 
damatebiT barierebTan urTierTqmedebiT SeiZleba, Seaferxos maTi sazogadoebriv 
cxovrebaSi Tanaswori, srulfasovani da efeqtiani monawileoba.13 saxelmwifos mTa-
vari mizani fsiqosocialuri saWiroebis mqone pirTa samarTlebrivi mdgomareobis 
regulirebisas unda iyos im damatebiTi barierebis moxsna an maqsimalurad „Serbile-
ba“, romlebic xels uSlis maT monawileobas sazogadoebriv cxovrebaSi. mxardamWeris 
mTavari funqcia da roli ki swored aseTi barierebis gadalaxvaSi daxmarebis gawevas 
gulisxmobs.14

saqarTveloSi deinstitucionalizaciis mTavar damabrkolebel garemoebas war-
moadgens saxelmwifos xedvis Camouyalibebloba, ar arsebobs konkretuli gegma, rom-
lis mixedviTac moxdeboda instituciebSi ganTavsebul fsiqosocialuri saWiroebis 
mqone pirTa sazogadoebaSi dabruneba da maTi normalur cxovrebaSi CarTva, aseve, 
problemas qmnis isic, rom saqarTveloSi ar arsebobs aRniSnuli instituciebis al-
ternativa. im fsiqosocialuri saWiroebis mqone pirebisaTvis, romlebsac ar gaaCniaT 
sacxovrebeli, es instituciebi faqtobrivad aris „TavSesafari“ da ara sazogadoeba-
Si maTi integraciis instrumenti.15

11 Landesman S., Preventing "Institutionalization" in the Community. In: Janicki M, Krauss MW & Seltzer MM, Eds. 
Community residences for persons with developmental disabilities: here to stay, Baltimore, 1988, 105-116.
12 SezRuduli SesaZleblobis mqone pirTa uflebebis konvencia, zogadi komentari #1, SezRuduli 
SesaZleblobis mqone pirTa uflebebis komiteti /C/GC/1, p. 8.
13 Toria a., qmeduunarod aRiarebul pirTa uflebebis dacva maTi Svilebis gaSvilebisas, krebulSi: 
korkelia k. (red.), adamianis uflebaTa dacva: miRwevebi da gamowvevebi, Tbilisi, 2012, 94.
14 Carnaby S., Designs for living: a comparative approach to normalisation for the new millenium, Aldershot, 1999, 187. 
15 saqarTvelos saxalxo damcvelis angariSi adamianis uflebaTa da TavisuflebaTa dacvis md-
gomareobis Sesaxeb, Tbilisi, 2012, 225, <http://www.parliament.ge/files/sakhalkho_damcv/Report_2012.pdf>, 
[13.07.2016].
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3. instituciebi da diskriminacia

saxelmwifos yoveli qmedeba, romelic mimarTuli iqneba fsiqosocialuri saWiroe-
bis mqone pirTa uflebebis reglamentaciisaken, unda emsaxurebodes maT saukeTeso 
interesebs. saxelmwifos valdebulebaa SSm pirTa sazogadoebisagan izolaciisa da 
segregaciis prevencia.16 evropuli sasamarTlo praqtikis Sesabamisad, pirTa insti-
tuciebSi uvadod ganTavseba TavisTavad aris diskriminaciuli qmedeba da saxelmwifo 
Tavad xdeba adamianis uflebaTa damrRvevi.17 

garda imisa, rom saxelmwifo Tavad ar unda iyos piris uflebaTa damrRvevi, mas, 
aseve, akisria pozitiuri valdebuleba daicvas adamianebi uflebaTa darRvevisagan da 
Seuqmnas efeqturi saSualebebi darRveuli uflebis aRsadgenad.18 saxalxo damcvelis 
angariSebis19 mixedviT, instituciebSi xSiria pirTa diskriminacia maTi janmr Telobis 
mdgomareobis niSniT da xSirad amis gamo irRveva maTi uflebebi. SezRuduli Sesa-
Zleblobis niSniT diskriminaciis akrZalva dadgenilia „diskriminaciis yvela form-
is aRmofxvris Sesaxeb“ saqarTvelos kanoniT. amave kanonis mixedviT, diskriminaciis 
faqtebTan dakavSirebiT pirma SeiZleba, mimarTos rogorc sasamarTlos, ise saxalxo 
damcvels. saxalxo damcveli ikvlevs moxda Tu ara diskriminaciis faqti da sajaro 
dawesebulebebi valdebuli arian, miawodon mas informacia kanoniT dadgenili wesiT, 
Tumca amgvari informaciis miwodebis valdebuleba kerZo pirebs ar akisriaT da sax-
alxo damcvels ar gaaCnia araviTari samarTlebrivi berketi imisaTvis, rom savaraudo 
diskriminaciis Camdeni piri aiZulos, miawodos informacia. es ki sakmaod arTulebs 
kerZo pirebis mier SSm pirTa diskriminaciis SemTxvevaSi am ukanasknelTa uflebebis 
efeqtian dacvas. garda amisa, kanonmdebloba20 ar iTvaliswinebs saxalxo damcvelis 
mier diskriminaciis faqtis ganxilvisa da Sesabamisi daskvnis mosamzadeblad raime va-
das, rac Seicavs risks, rom gaWianurdes diskriminaciuli mopyrobis faqtis dadgena 
da pirma SeZlos, adekvaturad daicvas sakuTari uflebebi.

am yovelives fonze, aseve, gaumarTlebelia sasamarTlosTvis mimarTvis 3 Tviani 
vadis daweseba (samoqalaqo saproceso kodeqsis 3632-e muxli), ramdenadac es vada ara-
gonivrulia da ar iZleva imis saSualebas, rom diskriminaciis msxverplma, SSm pirma, 
SeZlos sakuTari uflebebis dacva. 

miuxedavad ganxorcielebuli sakanonmdeblo cvlilebebis humanuri xasiaTisa, 
rig SemTxvevebSi amgvari cvlilebebi dausabuTeblad zRudavs diskriminaciuli mopy-
robis msxverpli mxardaWeris mimRebi pirebis uflebebs an maT uflebebis saTanado 
realizebis miRma tovebs.21

zemoaRniSnuli problemebisa da sakanonmdeblo xarvezebis gaTvaliswinebiT, 
migvaCnia, antidiskriminaciuli kanonmdebloba imgvarad unda Seicvalos, rom maq-

16 Parker C., Independent living and the Commission for Equality and Human Rights, London, 2007, 58-65. 
17 Shtukaturov v. Russia, ECHR [2008] (Ser. A), 21.
18 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia, muxli me-13.
19 dawvr. ix. saqarTvelos saxalxo damcvelis 2012 da 2015 wlis angariSebi adamianis uflebaTa da 
TavisuflebaTa dacvis mdgomareobis Sesaxeb, <http://www.parliament.ge/files/sakhalkho_damcv/Report_2012.
pdf>, [13.07.2016],
<http://www.parliament.ge/ge/media/axali-ambebi/saqartvelos-saxalxo-damcvelis-angarishi-2015-wels-saqartve-
loshi-adamianis-uflebata-da-tavisuflebata-dacvis-mdgomareobis-shesaxeb.page>, [13.07.2016].
20 saqarTvelos organuli kanoni „saqarTvelos saxalxo damcvelis Sesaxeb“.
21 gviSiani l., qmeduunarobis sistemis refirmisa da misi implementaciis procesis Sefaseba, kanon-
mdeblobisa da praqtikis analizi, EMC, 2016, 17-18.
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simalurad orientirdes gansakuTrebulad mowyvladi jgufebis, konkretulad ki 
fsiqosocialuri saWiroebis mqone pirTa, uflebebis sruli moculobiT realizebasa 
da dacvaze.

4. SSm pirTa uflebaTa konvenciis calkeuli muxlebis analizi

deinstitucionaliziaciis samarTlebrivi safuZvlebi mocemulia aRniSnuli konvenci-
is me-12 da me-19 muxlebSi, romelTa analizisa da SefasebisaTvis gamoyenebulia ev-
rosabWos yovelwliuri angariSi,22 romelic warmoadgens evropis qveynebSi konvenciis 
implementaciis sakiTxs TiToeul muxlTan mimarTebiT.

4.1. me-12 muxli: kanonis winaSe Tanasworoba

evrokavSiri ar aris uflebamosili, daadginos sakuTari sakanonmdeblo standar-
ti qmedunarianobasTan dakavSirebiT, aRniSnuli sakiTxi mocavs evrokavSiris wev-
ri saxelmwifoebis kompetencias. miuxedavad amisa, evropuli qartiis me-20 muxli 
krZa lavs diskriminacias yvela formiT, rac TavisTavad gulisxmobs imas, rom wevri 
saxelmwifoebi TiToeuli adamianisTvis unda qmnidnen Tanabar SesaZleblobebs. 

evrokavSiri mudmivad mouwodebs wevr saxelmwifoebs, rom gaiziaron wevri saxel-
mwifoebis saukeTeso praqtika.23 amavdroulad, 2008 wlis angariSSi aRiniSna, rom 
SezRuduli SesaZleblobebis mqone pirTa konvenciis implementaciisas yvelaze didi 
gamowveva, swored me-12 muxlTan mimarTebiT isaxeboda, vinaidan evropis qveynebi qme-
dunarianobis gansxvavebul sakanonmdeblo standarts adgendnen.

evrokavSiris adamianis ZiriTad uflebaTa saagentom imsjela qmedunarianobis ev-
ropul da evrokavSiris wevr saxelmwifoTa samarTlebriv berketebze, ufro konk-
retulad ki gaanaliza sakiTxebi, _ qmedunarianobis SezRudva da qmedunarianobis 
CamorTmeva. aRniSnul angariSSi saagentom imsjela inteleqtualuri SezRudvisa da 
sxvadasxva mentaluri SezRudvis mqone pirTaTvis politikuri uflebebis miniWebis 
Sesaxeb, amasTanave, aranebayoflobiT piris stacionarSi moTavsebisa da SSm pirebis 
damoukideblad cxovrebis Sesaxeb. yovelive zemoT aRniSnuli aspeqti, pirvel rigSi, 
dakavSirebuli iyo, swored piris qmedunarianobis SezRudvis xarisxTan.  

evropis zogierT qveyanaSi (germania, avstria) damkvidrebulia saerTo midgoma 
qmedunarianobasTan dakavSirebiT, kerZod, TiToeul SemTxvevaSi sasamarTlo indi-
vidualurad gansazRvravs  piris qmedunarianobis SezRudvis farglebs.24 pirs eniSne-
ba uflebamosili piri, romelic  mas exmareba konkretuli saqmianobis ganxorciele-
baSi. didi xnis ganmavlobaSi kiTxvis niSnis qveS idga sakiTxi, ramdenad unda hqonoda 
sasamarTlos ufleba, pirisTvis ganesazRvra qorwinebis ufleba, SemdgomSi SemuSavda 
qorwinebaunarianobis specialuri kategoria, romelzec zogadi qmedunarianoba gav-
lenas ar axdens. es modeli gansxvavdeba  Sveicariis modelisagan, romlis midgoma-
sac  iziarebs postsabWoTa qveynebis umravlesoba da qmeduunarod aRiarebul piri 

22 <http://ec.europa.eu/justice/discrimination/files/swd_2014_182_en.pdf>, [13.07.2016]. 
23  SezRuduli SesaZleblobis mqone pirTa uflebebis konvencia, zogadi komentari #1, SezRuduli 
SesaZleblobis mqone pirTa uflebebis komiteti /C/GC/1, p. 9, p. 20.
24  Schadler J., Service structures in the field of intellectual disability _ situation and developments in Germany. Included 
in Society: Final Conference, Brussels, 2004, 152.
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samarTlebrivad utoldeba 7 wlamde asakis bavSvs.25 
me-12 muxli warmoadgens ZiriTad safuZvels konvenciis yvela muxlisa, swored 

aRniSnulma muxlma Seqmna safuZveli imisa, rom fsiqosocialuri saWiroebis mqone 
pirebi gamxdariyvnen gadawyvetilebaunarianebi, risi Sedegic ukve mxardamWeris in-
stitutis SeqmnaSi realizda, kerZod, fsiqosocialuri saWiroebis mqone pirebisaT-
vis mxardamWeris daniSvna im konkretul sferoSi, romelSic gadawyvetilebis miRebis 
procesSi misTvis mxardaWera am piris saukeTeso interess iqneba morgebuli. 

me-12 muxli adgens im samarTlebriv safuZvlebs, romlis mixedviTac, fsiqoso-
cialuri saWiroebis mqone pirebs eniWebaT Tavisufleba gadawyvetilebis miRebis 
procesSi, aRniSnuli muxli, Tavis mxriv, avlens kavSirs konvenciis me-19 muxlTan _ 
sacxovreblis damoukideblad arCevis uflebasTan. 

konvenciis miRebis procesSi qveynebi, romlebic mudmivad progresireben garemos 
adaptirebis sakiTxebTan mimarTebiT da amavdroulad gamoyofen maqsimalur Tanxebs 
sakiTxis efeqturad gansaxorcieleblad, maqsimalurad kritikulad iyvnen ganwyobi-
li fsiqosocaluri saWiroebis mqone pirebisaTvis mxardaWeris daniSvnasa da janmrTe-
lobis mdgomareobis gamo qmeduunarobis srulad gauqmebasTan dakavSirebiT, vinaidan 
im pirebTan mimarTebiT, romlebic gansakuTrebiT mZimed izRudebodnen, an imyofe-
bodnen komaSi mxardaWeris daniSvna mainc ar iZleoda  maTTvis miniWebul ufleba-
Ta ganxorcielebis garantias da qmnida mxardamWeris mier maTi uflebiT borotad 
sargeblobis riskebs. aRniSnuli sakiTxi warmoadgenda yvelaze did gamowvevas mxar-
damWeris institutTan mimarTebiT, kerZod, Tu rogor unda Seqmniliyo mxardamWeris 
mxardaWeris mimRebis saukeTeso interesebSi moqmedebis garantia.26

 

4.2. me-19 muxli sacxovreblis damoukideblad arCevis ufleba

gaeros ̀ SezRuduli SesaZleblobebis mqone pirTa uflebis konvencis“ me-19 muxli ad-
gens, rom SezRuduli SesaZleblobis mqone pirebi ar unda iyvnen iZulebulni, dasax-
ldnen sazogadoebisagan izolirebul adgilas, rac TavisTavad qmnis imis safuZvels, 
rom maT miecemaT sacxovreblis damoukideblad arCevis ufleba, ufleba, Tavad gad-
awyviton, sad da visTan erTad icxovron. 

me-19 muxli moicavs sam ZiriTad koncefcias:
1. damoukideblad cxovreba: damoukideblad cxovreba SeiZleba, ganimartos org-

varad, erTis mxriv, mieceT damoukideblad gadawyvetilebebis miRebis ufleba da, 
meores mxriv, isini Tavadac axorcielebdnen sakuTari cxovrebis dagegmvas.

2. personaluri daxmareba: aRniSnuli punqti gulisxmobs konkretuli miznebisa 
da moqmedebebis ganxorcielebaSi fsiqosocialuri saWiroebis mqone pirisTvis maq-
simaluri daxmarebis gawevas. aRniSnuli moicavs  mxolod im aqtivobebs, romlis da-
moukideblad ganxorcieleba ar SeeZleba SezRudvis mqone pirs, xolo, meores mxriv, 
mxolod im gadawyvetilebebis miRebaSi daxmarebas, romelTa miRebisas saWiroa mxar-
damWeris daniSvna;

3. sazogadoebis saqmianoba: aRniSnuli punqtis mizania fsiqosocialuri saWiroe-
25 Freyhoff G., Parker C., Coué M., Greig N., Included in Society: Results and recommendations of the European research 
initiative on community-based residential alternatives for disabled people, Brussels, 2004, 65.
26 European Intellectual Disability Research Network. Intellectual disability in Europe: Working papers. Canterbury, 
2003, 34-37, <http://www.enil.eu/wp-content/uploads/2012/07/Intellectual-Disability-in-Europe.pdf>, [13.07.2016].
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bis mqone piris sazogadoebaSi maqsimaluri integracia. 
fraza ̀ damoukideblad cxovreba~ warmoSobs garkveul diskusiebs. zogierTi qvey-

nis delegacia, magaliTad, israeli aRniSnavda, rom im SemTxvevaSi, Tu kanoni SezRud-
uli SesaZleblobis mqone pirebs mianiWebda sazogadoebaSi damoukideblad cxovre-
bis uflebas, es gamoiwvevda misi gansxvavebulad ganmartebis SesaZleblobas, romlis 
mixedviTac SSm pirebs unda miscemodaT damoukideblad, mxardamWerisa Tu damxmaris 
gareSe cxovrebis ufleba. SezRuduli SesaZleblobebis saerTaSoriso krebam (Inter-
national Disability Caucus) wamoayena iniciativa, rom damoukideblad cxovrebis nacvlad, 
normaSi Caweriliyo `sazogadoebaSi cxovreba, damoukideblad gadawyvetilebebis 
miRebis ufleba”. saboloo jamSi, normis pirvelive paragrafSi konkretulad ganisaz-
Rvra sazogadoebrivi servisebiT damoukideblad sargeblobis xelSewyoba xelmomweri 
saxelmwifoebis mier, rac TavisTavad gulisxmobs saWiroebis SemTxvevaSi pirisTvis 
mxardamWeris daniSvnas.

5. `SezRuduli SesaZeblobebis mqone pirTa uflebaTa konvenciis“ 
implementaciis Sefasebis indikatorebi

qveynis mier Sesabamisi saerTaSoriso aqtis ratificireba ar iZleva amave qveynis mier 
misi upirobod implementaciis garantiebs. zemoT xsenebulidan gamomdinare, rogorc 
wesi, organom, romelic pasuxismgebelia aqtis impelementaciis zedamxedvelobaze, 
unda Seqmnas Sesabamisi indikatorebi, romelTa safuZvelzec etapobrivad gadaisin-
jeba implementaciis proceduris ganxorcielebis efeqturoba.27

gamomdinare iqidan, rom kanonmdebloba, romelic Seexeba SezRuduli SesaZleblo-
bis mqone pirTa uflebebs, gansakuTrebuli specifikiT xasiaTdeba, rac upirveles 
yovlisa moicavs Temis gansakuTrebiT sensitiurobas, SSm pirTa uflebaTa sakiTx-
ebSi msoflios wamyvanma eqspertma jerard quinma SeimuSava zogadi indikatorebi, 
romlebic yvelaze kargad zomavs aqtis efeqturad muSaobis sakiTxs. aRniSnuli in-
dikatorebi moqmedebs rogorc amerikis SeerTebul StatebSi, ise evropis qveynebSi, 
gansakuTrebiT did britaneTSi.

zogadi dayofiT arsebobs sami saxis Sefasebis indikatori:
1. struqturuli indikatorebi _ mocavs saxelmwifos valdebulebebs, saxelmwifos 

miznebs, aqtiT gansazRvrul sakiTxebTan mimarTebiT. 
struqturuli indikatoris saxeebia: sxva aqtebi, romlebic saxelmwifos sakanon-

mdeblo organom miiRo an moaxdina ratificireba mocemuli aqtis implementaciis 
procesSi da vrceldeba erTsa da imave mowyvlad jgufebze.

drois monakveTi, ra farglebSic saxelmwifom unda gansazRvros aqtis sruli im-
plementacia.28

27 Ford R., Minghella E., Chalmers C., Hoult J., Raftery J., Muijen M., Cost consequences of home-based and in-patient-
based acute psychiatric treatment: results of an implementation study, Journal of Mental Health 2001; 10(4): 467-476.
28 gaeros SSm pirTa uflebebis dacvis komiteti praqtikis analizis safuZvelze gansazRvravs kon-
venciis implementaciis yvelaze efeqtur saSualebas, kerZod, konvenciiT gansazRvruli normebis 
or jgufad dayofas TandaTanobiTi implementaciisTvis e.w myisieri da progresuli, amiT saxel-
mwifo struqturuli indikatoris farglebSi ganisazRvravs vadas, Tu ra vadaSi unda Seasrulos 
aqtiT nakisri valdebuleba TiToeul muxlTan mimarTebiT. meore mxriv, komiteti ar ganmartavs 
ra vada SeiZleba, vigulisxmoT progresul implementaciaSi, aseve, ar adgens im damatebiT ind-
ikatorebs, romelTa meSveobiTac, SegviZlia ama Tu im normas mivaniWoT myisieri implementaciis 
saWiroebis mqone normis statusi.

d. RolijaSvili, n. ediSeraSvili fsiqosocialuri saWiroebis mqone pirebis deinstitucionalizacia
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2. proceduruli indikatorebi _ moicavs konkretul procedurebs, romelTa ganx-
orcieleba aris aqtis implementaciis winapiroba.

proceduruli indikatorebis saxeebia: saxelmwifos mier ganxorcielebuli pro-
gramebi/proeqtebi, biujetidan gamoyofili an damatebiTi fondebidan moiZiebuli 
Tanxebi, aqtis implementaciis farglebSi dagegmili RonisZiebebis gansaxorcieleb-
lad.

3. Sedegobrivi indikatorebi  _ aqtiT gansazRvruli uflebebiT srulad sarge-
blobis Sedegobrivi analizi.

Sedegobrivi indikatorebis saxeebia: fokus jgufis aqtivobebis zrda socialur 
cxovrebaSi, sasamarTlo praqtikis zrda.

implementaciis nawilSi ganskuTrebiT saintereso midgoma gamoavlina daniam, ro-
melmac SeimuSava `oqros indikatorebi“,29 romlebic Camoayaliba, rogorc 10 gamowve-
va, romlis farglebSic unda emoqmeda saxelmwifos. TiToeuli gamowveva moicavda 
konvenciis konkretul muxls, romelsac Tan erTvoda qveynis susti mxareebi da re-
komendaciebi. aRniSnuli midgoma dRes erT-erT yvelaze progresul midgomad iTvle-
ba ara mxolod SSm pirTa uflebaTa konvenciis, aramed, zogadad adamianis uflebaTa 
Sesaxeb aqtebis implementaciis nawilSi.

6. saqarTveloSi ganxorcielebuli programebi

6.1. Job Coach

konvenciis efeqturad implementaciis farglebSi iusticiis saministrosa da jan-
dacvis saministros TanaorganizebiT SemuSavda programa, romlis mTavari mizania 
deinstitucionalizaciis proceduris Semdgom aRniSnuli pirebis dasaqmeba. e.w „job 
qouCebis“ programis farglebSi xdeba konkretuli pirebis moZieba, romlebic as-
ruleben Suamavlis rols damsaqmebelsa da dasaqmebis maZiebel SSm pirs Soris. „job 
qouCebi“ gadian gadamzadebas, erTi mxriv, damsaqmebelTan komunikaciis unar-Cvevebis, 
xolo, meore mxriv, fsiqosocialuri saWiroebis mqone pirebTan swori midgomis, ter-
minologiis SerCevisa da sxva specifikur sakiTxebTan dakavSirebiT.

6.2. bavSvTa deinstitucionalizaciis programa

dResdReobiT, saqarTveloSi mxolod inteleqtualuri SezRudva mTliani populaci-
is 2-3%-s aReniSneba, romelTagan 8300-mde bavSvia. 

saqarTvelos jandacvis saministrom daiwyo programis ganxorcieleba, romelic 
gaTvlilia instituciaSi moTavsebuli 5000-mde bavSvis 45-mde didi zomis reziden-
tul dawesebulebaSi gadayvanaze. aRniSnuli reformis farglebSi ganxorcieldeba 
deinstitucionalizaciis Sedegad gadayvanili bavSvebisaTvis maRali xarisxis stand-
artebis alternatiuli servisebis miwodeba.30

29  <http://www.humanrights.dk/activities/our-work-denmark/disability/10-greatest-challenges>, [13.07.2016]. 
30 2013-2015 wlis saqarTvelos ganaTlebisa da mecnierebis sistemis ganviTarebis strategiuli 
mimarTulebebi (gansaxilvevi versia), bavSvTa samoqmedo gegma, <http://mes.gov.ge/uploads/strategia..pdf>, 
[13.07.2016].
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7. daskvnis magivrad

Cvens naSromSi warmoCenil problemebsa da gamowvevebTan dakavSirebiT, kanonmdeblo-
bis daxvewisa da gardamavali periodis swrafad da efeqturad gadasalaxavad gvsurs 
daskvnis magivrad visaubroT ramdenime rekomendaciaze, romlebic saqarTveloSi xels 
Seuwyobs SSm pirTa, maT Soris, fsiqosocialuri saWiroebis mqone pirTa, uflebebis 
ukeTesad dacvasa da realizacias: 

mxardaWeris institutis naklovanebebze saubrisas ganaTlebis eqspertebi is-
landiasa da amerikidan aRniSnaven, is faqti, rom im CamonaTvals, Tu ra sakiTxebTan 
dakavSirebiT gadawyvetilebis miRebisas unda daeniSnos pirs mxardamWeri, wyvets isev 
sasamarTlo, warmoadgens qmeduunarobis institutis modificirebul versias da did 
gansxvavebas ver xedaven im or sakiTxs Soris, Tu ra iyo da ra aris dRes.

Tumca, unda aRiniSnos, rom Sesabamisi mzrunvelobis organosaTvis aRniSnuli 
kompetenciis miniWeba SesaZloa, dasruldes beneficiarTa agresiiT, rogorc es xde-
ba aranebayoflobiT stacionarSi moTavsebis sakiTxTan dakavSirebiT, rodesac piris 
moTavsebasTan dakavSirebiT sasamarTlos stacionari mimarTavs.

amavdroulad, mxardaWeris instituti warmoadgens samarTlebriv instituts, Ses-
abamisad, samarTlebrivi funqciis arasasamarTlo organosaTvis gadacema Seamcirebs 
garantiebs, rom konkretuli moqmedeba sworad Sesruldeba, vinaidan sasamarTlo maRa-
li legitimurobiT aris aRWurvili. Sesabamisad, migvaCnia rom samedicino modelis 
daZlevisa da socialur modelze gadasvlis mTavari winapiroba, swored mxardaWeris 
daniSvnis kompetenciis sasamarTlosaTvis datovebaa, Tumca, vTvliT, rom unda gaiz-
ardos im sferos eqspertTa raodenoba, romlebic monawileoben konkretuli piris 
saWiroebebis gansazRvraSi, ramdenadac mxolod ase iqneba SesaZlebeli maqsimaluri 
sizustiT identificirdes is sferoebi, romlebSic pirs esaWiroeba mxardamWeri.

deinstitucionalizacia aris rogorc samarTlebrivi, aseve, socialuri movle-
na da Tavisi farTo SinaarsiT igi gulisxmobs ara mxolod SSm pirTa konkretuli 
dawesebulebebidan gamoyvanas, aramed maT sazogadoebaSi integraciasac, amisaTvis 
ki aucilebelia, saxelmwifo zrunavdes sazogadoebaSi damkvidrebuli uaryofiTi 
damokidebulebisa da stereotipebis aRmofxvraze, es yovelive ki unda ganxorcield-
es diskriminaciisagan damcavi efeqturi kanonmdeblobis Seqmnis paralelurad.

rogorc ukve aRvniSneT, saqarTveloSi gansakuTrebul problemas warmoadgens SSm 
pirTa diskriminaciisagan daculobis dabali standarti da sakanonmdeblo xarvezebi, 
romlebic ar iZleva uflebis efeqtiani dacvis saSualebas. am kuTxiT, migvaCnia, rom 
unda gaizardos saxalxo damcvelis kompetencia da mas mieniWos ufleba, samarTle-
brivi berketebiT zemoqmedeba moaxdinos im kerZo pirebze, romlebmac ganaxorceles 
savaraudo diskriminaciis faqti. 

aseve, unda dawesdes saxalxo damcvelis aparatSi diskriminaciis faqtis dasad-
genad Catarebuli warmoebis vadebi, winaaRmdeg SemTxvevaSi droSi gaWianurebis gamo 
SeiZleba, safrTxis qveS dadges Tavad saxalxo damcvelis kompetenciis efeqturoba 
diskriminaciis sakiTxebTan mimarTebiT.

garda amisa, vTvliT, rom unda gaizardos sasamarTlosTvis mimarTvis vadebi 
diskriminaciul qmedebasTan dakavSirebiT, radganac mimarTvis 3 Tviani vada aris 
aragonivruli da ver uzrunvelyofs diskriminirebuli piris uflebebis sruli moc-
ulobiT dacvas.

d. RolijaSvili, n. ediSeraSvili fsiqosocialuri saWiroebis mqone pirebis deinstitucionalizacia
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Protecting Right to Dignity of Persons in Need of Psychosocial Support from the 
Perspective of Inhuman Treatment

Abstract

The purpose of the article is to analyze one of the most important, basic right _ human dignity in terms 
of its essence, importance and manner of incorporating in the regulatory framework. The decision of the 
Constitutional Court of Georgia is in tight correlation with the absolute character of the right to dignity 
and prohibition of torture and inhuman treatment, as it declares unconstitutional the relevant article of 
Civil code for violating human dignity and refers to the positive obligations of the state. 

The article determines the right to dignity as being inherent and guaranteed by virtue of human nature, 
conferred to person by natural law, and finds it necessary to protect it through positive legislation. The role 
of natural law in understanding the right to dignity, together with mechanisms for protecting human rights 
were specified yet already in ancient Georgian legal instruments partially appellate on the necessity of 
establishing strong human rights protecting mechanisms in a nowadays democratic order. Apart from em-
phasizing the role of preserving the essence of basic right and the idea of the social state, abovementioned 
statements demonstrate the crucial need for recognition of the dignity of persons considered to be legal 
subjects, insofar, the legal personality is the lever, which consolidates the protective mechanism of rights. 

Apart from above mentioned issues, special attention is paid to the matter of using torture, inhuman 
or degrading treatment or punishment, as a severe violation of human dignity and other basic rights. Inter-
national law regulations concerning prohibition of torture are also outlined herein. 

It has to be also noted, that through the means of comparative analyses main components of the 
international regulatory framework on the topic are outlined and the means of international feedback is 
clearly evaluated in the article. Plenty of universal or regional international treaty regards right to dignity 
as having unique, special role compare to other human rights. Throughout the world variety of interna-
tional organizations, designed to protect human rights, are also creating crucial documents, which have 
obligatory nature  for all high contracting states. 

As far as a state power in Georgia is carried out through the principle of separation of powers, the 
announcement of the decision, which has great legal value, by Judicial power promotes restoration of 
gaps in legislation for long terms. While it is true that state can also carry measures for accomplishing 
regulatory framework, such measures do not aways orient on legitimate aim and provide the possibility 
of effective realization of rights. 

The article corresponds the question about boundaries between the negative obligation of state de-
rived from interests of society on one hand and protection of human dignity on another, on the basis of 
information, contained in ombudsman’s report, concerning the decreasing cases of inhuman treatment in 
psychiatric institutions in recent years.  This finding again confirms the importance of statutory regulation 
of the issue and the necessity of constant monitoring in the context of fulfilling positive and negative ob-
ligations of the state.
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marika dumbaZe*

fsiqosocialuri saWiroebis mqone pirTa Rirsebis dacva 
humanuri mopyrobis WrilSi

1. Sesavali

mosarCele daviT maxaraZe miiCnevda, rom „fsiqiatriuli daxmarebis Sesaxeb“ saqarT-
velos kanonis me-15 muxlis me-3 punqti, romelic eqims aniWebda uflebas, calkeul 
SemTxvevaSi SeezRuda stacionalur dawesebulebaSi moTavsebuli pacientis uflebebi, 
maT Soris, ufleba, daculi iyos arahumanuri da Rirsebis Semlaxavi mopyrobisagan, 
ewinaaRmdegeboda saqarTvelos konstituciis me-17 muxlis 1-eli da me-2 punqtebiT 
garantirebul Rirsebis uflebas.1

demokratiuli da samarTlebrivi saxelmwifos arsebobis umTavresi safuZveli, 
upirveles yovlisa, saxelmwifo xelisuflebis uSualod SemboWavi adamianis ZiriTadi 
uflebebi da Tavisuflebebia,2 romlis dacvis standartic Zalze did rols TamaSobs 
demokratiuli saxelmwifos yoveldRiurobaSi.3

niSandoblivia, aRiniSnos, rom adamianis uflebebis dayofa da diferencireba xde-
ba sxvadasxva niSnis safuZvelze,4 swored am niSanTa erTianoba gvaZlevs uflebebis 
dayofis SesaZleblobas, rogorc xelSeuval da kvecad, ise SemzRudveli normiT de-
terminebul uflebebad. Tavis mxriv ki, xelSeuvali, anu absoluturi ufleba gulisx-
mobs iseT uflebas, romelic aranairi pirobiT ar SeiZleba SeizRudos, TviT omisa da 
sagangebo viTarebis CaTvliT5 da romelTa gamosworeba sazogado, sajaro interesiT 
principulad dauSvebelia. am kategoriaSi eqceva Rirsebac, rogorc adamianis bunebi-
Ti da konstituciuri rangis ZiriTadi ufleba.

msoflioSi adamianis uflebebis dasacavad Seiqmna uamravi organizacia. erT-erTi 
organizaciaa gaero, romelmac moicva adamianis uflebaTa masiuri Selaxvisa da ter-
oristuli suverenitetis seriozuli darRvevebis problemebi _ is movlenebi, rom-
lebmac gamoiwvia ori msoflio omi da adamianTa didi tanjva.6 aRniSnulma mizanSe-
wonilad CaTvala saerTaSoriso reagireba. `adamianis uflebaTa saerTaSoriso bili“ 
ki Sedgeba `adamianis uflebaTa sayovelTao deklaraciisgan“, `saerTaSoriso paqtebi-
sagan samoqalaqo da politikuri uflebebis Sesaxeb“ masze darTuli ori damatebi-
Ti oqmisagan da saerTaSoriso paqtisagan `ekonomikuri, socialuri da kulturuli 
uflebebis Sesaxeb“. 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis baka-
lavriatis saganmanaTleblo programis me-7 semestris studenti.
1 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetileba saqmeze 
№2/4/532,533. 
2 susg, 2009 wlis 23 ivlisi №as-1174-1319-08. 
3 naWyebia a., samoqalaqosamarTlebrivi normebis ganmartebebi uzenaesi sasamarTlos praqtikaSi 
(2000-2003), Tb., 2014, 10.
4 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 oqtombris gadawyvetileba saqmeze №1/4/592, 
`saqarTvelos moqalaqe beqa wiqariSvili saqarTvelos parlamentis winaaRmdeg“.
5 susg, 2013 wlis 25 Tebervali №as-1149-1169-2011.
6 UNITED NATIONS OFFICE ON DRUGS AND CRIME Vienna, UNITED NATIONS CONVENTION AGAINST 
TRANSNATIONAL ORGANIZED CRIME AND THE PROTOCOLS, THERETO, New York, 2004, 45. <https://www.
unodc.org/documents/middleeastandnorthafrica/organised-crime/UNITED_NATIONS_CONVENTION_AGAINST_
TRANSNATIONAL_ORGANIZED_CRIME_AND_THE_PROTOCOLS_THERETO.pdf>, [28.07.2016].
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zemoaRniSnuli saerTaSoriso regulaciebis fonze qveyanaSi, romelsac aqvs pre-
tenzia, iyos demokratiuli saxelmwifo da gamodiodes sxvadasxva urTierTobaSi 
saerTaSoriso samarTlis subieqtis saxiT, moqmedebs kanoni, romelic erTi normiT 
ugulebelyofs mniSvnelovan da fundamentur uflebebs da kanonis danawesis far-
glebSi uSvebs absoluturi, pirovnuli da konstituciiT garantirebuli uflebis xe-
lyofis SesaZleblobas, rac badebs uamrav pasuxgaucemel kiTxvas, saxelmwifos mier 
nakisri pozitiuri Tu negatiuri valdebulebis Sesrulebis TvalsazrisiT.

maSin, rodesac saqarTveloSi saxelmwifo xelisufleba xorcieldeba xelisuf-
lebis danawilebis principze dayrdnobiT, sakanonmdeblo, aRmasrulebeli da sa-
samarTlo xelisuflebis mier, sakanonmdeblo xarvezis praqtikuli realizaciisas sa-
samarTlos mier gamosworebadi gadawyvetilebis miReba xels uwyobs xarvezTa Zireul 
aRmofxvras samomavlo perspeqtivebisaTvis. erTia, saxelmwifom gadadgas formaluri 
nabijebi sakanonmdeblo regulirebis TvalsazrisiT, magram, meorea, ramdenad iqneba 
es mowesrigeba Sedegze orinetirebuli midgoma uflebis gamoyenebis SesaZleblobis 
WrilSi. Sesabamisad, Cndeba kiTxva, Tu sad gadis zRvari sazogadoebrivi interesiT 
gamsWvalul saxelmwifos negatiur valdebulebasa da Rirsebis uflebis dacvas So-
ris? 

naSromis mizani erT-erTi umniSvnelovanesi ZiriTadi uflebis, adamianis Rirse-
bis, ganxilvaa, magram, Tavdapirvelad, aucilebelia, gavecnoT ZiriTadi uflebebis 
arss, maT mniSvnelobasa da adgils saqarTvelos samarTlebriv sistemaSi, amavdrou-
lad aucilebelia ganvsazRvroT sakanonmdeblo regulirebis praqtikuli aspeqtebi 
da sakonstitucio sasamarTlos mier miRebuli gadawyvetilebiT gaTvaliswinebuli 
Sefasebebi, arahumanuri da Rirsebis Semlaxavi mopyrobisagan dacvis Tvalsazris-
iT. sabolood ki niSandoblivia SedarebiTsamarTlebrivi analizis farglebSi saer-
TaSoriso regulirebis ZiriTadi komponentebis gamoyofa da saerTaSorisosamarTle-
brivi reagirebis Sefaseba imdenad, ramdenadac saqarTvelos demokratiuli swrafva 
Seesabamebodes fundamentur uflebaTa dacvis ZiriTad saerTaSorisosamarTlebriv 
aqtebs. 

zemoaRniSnul sakiTxebze amomwuravi msjelobisTvis ki naSromSi gamoyenebulia 
kvlevis analitikuri, logikuri da SedarebiTsamarTlebrivi meTodi, doqtrinalur 
da normatiul wyaroebze dayrdnobiT.

2. bunebiTi samarTlis roli adamianis Rirsebis gagebis CamoyalibebaSi

samarTlis subieqti imdeni uflebis matarebeli SeiZleba, iyos, ramdenis SesaZ-
leblobasac iZleva misi arsi. sxvagvarad, uflebis arsi damokidebulia subieqtis 
arsze. Sesabamisad, arsebobs uflebebi da arseboben misi matarebeli subieqtebi, 
romelTa moq medebis samarTlebrivi sivrce ar aris SemosazRvruli nacionaluri 
marTlwesrigiT.7 jer kidev bunebiTi samarTlis moqmedebis farglebis gaTvaliswineba 
warmoadgens mniSvnelovan atributs, adamianis Rirsebis gagebis Camoyalibebis Tval-
sazrisiT. „zneobrivi kanoni“ aris raRac substanciuri, aradroismieri, zepozitiuri 
movlena, romelic Tavidanve dasrulebuli saxiT mogvewoda da arc cvlilebebs eqve-

7 zoiZe b., ZiriTadi uflebis arsis SenarCunebis principi, Jurn. sakonstitucio samarTlis mimox-
ilva, №5, Tb., 2012, 138.
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mdebareba.8 Sesabamisad, Rirsebis, rogorc absoluturi uflebis, bunebiT samarTal-
Tan dakavSireba misi dacvis standartebis xarisxze pirdapir gavlenas axdens. 

adamianis Rirseba da masTan dakavSirebuli kulturuli, politikuri Tu samarT-
lebrivi problematika yovelTvis umTavres rols asrulebda adamianTa Tanacxovre-
baSi da dResac igi mravali Tanamedrove konstituciis centralur, ZiriTad uflebad 
da bazisad miiCneva. bunebiTi samarTali ki, rogorc mTlianoba isev da isev trans-
cendentuli samarTlis ideisa da adamianTa mier sakuTar arsebaSi misi aRmoCenis 
Sedegisa, aris adamianis Rirsebis marTebuli gagebisa da dacvis WeSmariti garanti.9 
Sesabamisad, bunebiTi samarTlis filosofia apelirebs pirovnuli uflebebis dacvis 
maRal standartze da ewinaaRmdegeba nebismier viTarebaSi pirovnebis sxva sagnis 
an movlenis ubralo aspeqtad, an Tvisebad gagebas, rameTu pirovneba rom yofili-
yo saxelmwifos, sazogadoebis, socialuri fenis, tvinis an sxva raimes Tviseba, is 
pirovneba aRar iqneboda da moklebuli iqneboda individis upirveles arsebiT niSans, 
rac aris adamianis Rirseba.10

3. Zveli qarTuli samarTlebrivi ZeglebiT gaTvaliswinebuli uflebis 
dacvis meqanizmebi

bunebiTi kanoni, romelic mudmivad dgas adamianisTvis bunebis mier miniWebuli ab-
soluturi uflebis dacvis sadarajoze, TavisiT warmoiSoba, mxolod amis Semdeg 
aRiarebs mas iuridiuli kanoni da Tavis TavSi asaxavs, rogorc es Zveli qarTu-
li samarTlis Zeglebis SemTxvevaSi ikveTeba. aRsaniSnavia, rom istoriulad saqarT-
veloSi adamianis uflebebis dacvas gansakuTrebuli yuradReba eqceoda, rac kidev 
erTxel dasturdeba XVIII saukunis dasawyisis saqarTveloSi vaxtang VI-is mier Sedge-
nili samarTlis ZegliT, romlis mixedviTac, Tuki yma Tavis colTan waaswrebda ba-
tons mwoliares da moklavda mas, amisTvis igi pasuxs ar agebda. wodebrivi samarTlis 
viTarebaSi, roca yvelaferi ymisa batons ekuTvnoda, es ueWvelad saintereso unda 
yofiliyo. rogorc samarTlis istorikosebi adastureben, msgavs danawess ar icnobda 
imdroindeli evropuli samarTali da aseT viTarebaSi yma Znelad Tu gadaurCeboda 
sikvdils.11

Sesabamisad, jer kidev feodalur saqarTveloSi adamianis uflebebis dacvas gan-
sakuTrebul mniSvnelobas aniWebdnen da Rirsebas pirovnulobis aucilebel elemen-
tad ganixilavdnen. marTalia, aRniSnuls xels uwyobda qveyanaSi arsebuli socialuri 
foni da wodebrivi mdgomareobis gaTvaliswinebiT Camoyalibebuli midgomebi, rac 
umeteswilad ymis rTul mdgomareobaSi Cayenebas da amis xarjze batonis Rirsebis 
dacvas moiazrebda, magram saerTo suraTi aCvenebs saqarTvelos mier gadadgmul nabi-
jebsa da uflebebis dacvaze mimarTul qmediT meqanizmebs, romlebsac imdroindeli 
evropuli samarTalic ki ar icnobda.

8 Kaufmann A./Hassemer W., Problemgeschichte der Rechtsphilosophie, Einfuhrung in Rechtsphilosophie und Rechts-
theorie der Gegenwart, 6. Aufl., Heidelberg, 1994, 99.
9 TaboriZe i., bunebiTi samarTlis roli adamianis Rirsebis gagebis CamoyalibebaSi, Jurn. qarTuli 
samarTlis mimoxilva, specialuri gamocema, Tb., 2004, 102.
10 Seifert J., Die Wurde der Person _ Fundamente und Dimensionen, Internationale Akademie fur Philosophie im Fursten-
tum Liechtenstein, 1998, 66.
11 zoiZe b., adamianis uflebebi da saqarTvelos sakonstitucio sasamarTlos praqtika, Jurn. ada-
miani da konstitucia, №2, Tb., 2002, 51.
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4. ZiriTadi uflebis arsis SenarCunebisa da socialuri saxelmwifos 
principebi

ZiriTadi uflebebi adamianis arsebobasTanaa dakavSirebuli imdenad, ramdenadac 
marTlwesrigis mier maTi Seqmnis SemTxvevaSi SeuZlebeli iqneboda sayovelTaobis 
pretenziaze saubari. romelime konkretul marTlwesrigs mibmuli ufleba ver iqneba 
srulyofili da amomwuravi, radganac verc erTi marTlwesrigi ver gamova am preten-
ziiT da, Sesabamisad, ZiriTadi uflebebi yvelgan da yovelTvis Tan dahyveba adami-
ans.12 sakonstitucio sasamarTlos erT-erT gadawyvetilebaSi samarTlis subieqtis 
Tvisebebis, rogorc ZiriTadi uflebis ganmartebisas aRiniSna, rom saxelmwifos ar 
SeuZlia mianiWos an waarTvas adamians ZiriTadi uflebebi, radganac is ar aris ufle-
bamosili, Secvalos adamianis arsi.13 amave gadawyvetilebis Sesabamisad, ganimarta, 
rom nebismieri marTlwesrigi valdebulia, adamiani, rogorc samarTlis srulfaso-
vani subieqti, ZiriTad uflebebTan aRiaros, misi pirovnulobisagan mouwyvetel sike-
TeebTan erTad, radgan sxva SemTxvevaSi eWvis qveS dadgeba adamianis adamianuroba, 
misi samarTalsubieqtoba, maSin, roca adamiani samarTalsubieqtad ibadeba, swored 
am aspeqtSi ikveTeba Rirsebis dacvis aucilebloba, vinaidan samarTalsubieqtoba is 
ZiriTadi berketia, romliTac uflebis damcvelobiTi meqanizmi myardeba.

aRsaniSnavia isic, rom adamiani Rirsebis matarebelia da, Sesabamisad, ZiriTadi 
uflebebi RirsebasTanaa dakavSirebuli. aq iseTi jaWvi gvaqvs adamianuri Tvisebebisa, 
rom faqtobrivad SeuZlebelia misi uaryofa. ZiriTadi ufleba TavisTavadaa aRiare-
buli, rogorc adamianis ufleba adamianSive arsebuli. rac arsebulia, is marTlwes-
rigma mxolod unda daicvas.14 amgvari ganmarteba kidev erTxel miuTiTebs Rirsebis 
mniSvnelobaze samarTlebrivi urTierTobis farglebSi. maSin, roca doqtrinaSi, jer 
kidev, nayofsac Rirsebis uflebis matarebel subieqtad ganixilaven da mas fetusad 
yofnis drosac aniWeben fundamentur uflebebs, naTeli xdeba konstituciiT garan-
tirebuli Rirsebis uflebis dacvis aucilebloba da masTan dakavSirebuli arahuma-
nuri Tu Rirsebis Semlaxavi mopyrobis xelSeSlis mniSvneloba. 

5. ZiriTadi uflebebis adgili saqarTvelos samarTlebriv sistemaSi  

saqarTvelos 1921 wlis konstitucia Seicavda adamianis ZiriTadi uflebebis sakma-
od vrcel katalogs, romelic me-20 saukunis 20-iani wlebis cnobili movlenebisa 
da saqarTvelos teritoriis sabWoTa okupaciis pirobebSi ver ganxorcielda.15 rac 
Seexeba saqarTvelos 1995 wlis konstitucias, misi me-7 muxlis Sesabamisad, saxelm-
wifo cnobs da icavs adamianis sayovelTaod aRiarebul uflebebsa da Tavisuflebebs, 
rogorc waruval da uzenaes adamianur Rirebulebebs.16

swored rom saqarTvelos konstituciiT aRiarebuli samarTlebrivi saxelmwi-
12 zoiZe b., ZiriTadi uflebis arsis SenarCunebis principi, Jurn. sakonstitucio samarTlis mimox-
ilva, №5, Tb., 2012, 138.
13 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis, gadawyvetileba saqmeze №1/466.
14 zoiZe b., ZiriTadi uflebis arsis SenarCunebis principi, Jurn. sakonstitucio samarTlis mimox-
ilva, №5, Tb., 2012, 139.
15 erqvania T., adamianis ZiriTadi uflebebi horizontalur kerZosamarTlebriv urTierTobebSi, 
Jurn. marTlmsajuleba da kanoni, №4(31), Tb., 2011, 57.
16 saqarTvelos konstitucia, 1995, muxli 7.
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fos principi scildeba mis formalur maxasiaTeblebs. igi gacilebiT metia, vidre 
pirovnebis Tavisuflebis gansamtkiceblad Seqmnili samarTlebrivi teqnikis elemen-
tebis sistema. samarTlebrivi saxelmwifo moicavs ara mxolod formalur, aramed ima-
vdroulad materialur wesrigs, romlis safuZvelic, upirveles yovlisa, saxelmwifo 
xelisuflebis uSualod mboWavi adamianis ZiriTadi uflebebia.17 Sesabamisad, adami-
anis uflebebis bunebiT uflebebTan gaigiveba, kidev erTxel ganamtkicebs saxelm-
wifos rogorc pozitiur, ise negatiur valdebulebas, maTi dacvis uzrunvelyofis 
TvalsazrisiT. saxelmwifo valdebulia, pativi sces am uflebebs da, imavdroulad, 
uzrunvelyos isini. 

adamianis ZiriTadi uflebebi da Tavisuflebebi, zemoaRniSnuli debulebidan ga-
momdinare, moqmedi samarTlis Semadgeneli nawilia, romelic uSualod moqmedebs da, 
Sesabamisad, obieqtur samarTals warmoadgens. am mavaldebulebeli garemoebidan ga-
momdinare mniSvnelovania saxelmwifoSi Sesabamisi damcvelobiTi meqanizmis arseboba. 
sakonstitucio sasamarTlos erT-erTi umTavresi funqciac, swored, rom adamianis 
ZiriTadi konstituciuri uflebebis dacvaa. adamianis uflebebs mravali dawesebule-
ba icavs, maT Soris, pirvel rigSi marTlmsajulebis organoebi _ saerTo sasamarT-
loebi, magram aq aRniSnuli dacvis specifikur wesTan gvaqvs saqme. sakonstitucio 
sasamarTlo adamians icavs, upirvelesad, saxelmwifosgan, romlis „aramarTlzom-
ieri qmedeba“, ase vTqvaT, ZiriTadad, arakonstituciuri normatiuli aqtis miRebaSi 
gamoixateba, rac ukve _ saxelmwifos moqmedebis konstituciur kontrols da ara 
marTlmsajulebis ganxorcielebas niSnavs.18

mocemul SemTxvevaSic saqarTvelos sakonstitucio sasamarTlom, rogorc saxel-
mwifos moqmedebis konstituciurad makontrolebelma dawesebulebam, 2014 wlis 8 
oqtombers, miiRo mniSvnelovani gadawyvetileba, romlis mixedviTac, saxelmwifo val-
debulia, ara mxolod Tavi Seikavos piris mimarT arahumanuri da Rirsebis Semlaxavi 
mopyrobis gamoyenebisagan, aramed uzrunvelyos am uflebis dacva mesame pirebisgan. 
aRniSnuli gadawyvetilebiT sasamarTlom ganmarta saqarTvelos konstituciis me-17 
muxliT daculi samarTlebrivi sikeTeebi da miuTiTa maTi dacvis aucileblobaze, 
absoluturi xasiaTidan gamomdinare. 

6. adamianis Rirsebis samarTlebrivi dacva

saqarTvelos sakonstitucio sasamarTlos gadawyvetileba, romelic orientirebu-
lia, adamianis Rirsebis dacvis kuTxiT, maqsimaluri xarisxis damcvelobiTi meqa-
nizmis dawesebaze, kidev erT mniSvnelovan nabijs warmoadgens, saxelmwifos val-
debulebis Sesrulebis TvalsazrisiT. gadawyvetileba, romlis miRebis mniSvnelovani 
komponentebi jer kidev saqarTvelos realobis adreul perspeqtivebSi ikveTeboda, 
sakonstitucio sasamarTlom 2014 wels miiRo. aRniSnuli gadawyvetileba iTvalis-
winebs adamianis Rirsebis dacvis uzrunvelyofas ramdenime mimarTulebiT. am saxis 
mravalmxrivi dacvis aucilebloba Rirsebis xasiaTma da sazogadoebrivma moTxov-
nilebebma gamoiwvia.19 sxvadasxva mimarTuleba Rirsebis dacvis konteqstSi orien-

17 kublaSvili k., ZiriTadi uflebebi, ZiriTadi uflebebis adgili saqarTvelos samarTlebriv 
sistemaSi, Tb., 2014, 46.
18 zoiZe b., adamianis uflebebi da saqarTvelos sakonstitucio sasamarTlos praqtika, Jurn. ada-
miani da konstitucia, Tb., #2, 2002, 51.
19 Stern K./Sachs M., Das Staatsrecht der Bundesrepublik Deuschland, Bd. III/I (Allgemeine Lehren der Grundrechte), 
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tirebulia, pirvel rigSi, konstituciuri rangis fundamenturi uflebebis dacvaze, 
xolo, Semdgom, Rirsebis absoluturobis gaTvaliswinebiT bunebiTi uflebis ugule-
belyofis Seferxebaze.20 

 vidre, uSualod gadawyvetilebiT gansazRvrul damcvelobiT standarts Sevexe-
bodeT, aucilebelia, aRiniSnos Rirsebis dacvis farglebSi gamokveTli mimarTule-
bebi:

a) adamianis fizikuri da sulieri simSvidis xelSeuxeblobiT. sicocxlis mospoba, 
wameba, arahumanuri da sastiki mopyroba an dasja, sxvagvari fizikuri Tu fsiqikuri 
Zaladoba, adamianis Rirsebis umZimesi darRvevaa;

b) adamianTa Tanasworobis uzrunvelyofiT kanonis safuZvelze da kanonTa ga-
moyenebis procesSi. adamianis Rirsebas gansakuTrebiT uxeSad laxavs rasobrivi da 
sxvagvari diskriminacia, adamianis monoba an ymoba, iZulebiTi, an savaldebulo Sroma. 
adamianis monoba yvelaze TvalsaCino gansaxierebaa adamianis sruli uuflebobisa, 
ramdenadac is sakuTrebis obieqtad gadaiqceva da ar gaaCnia sakuTari statusis gan-
sazRvris SesaZlebloba;21

g) adamianisaTvis Rirseuli cxovrebis pirobebis SeqmniT, yvela adamians unda 
hqondes SesaZlebloba, miiRos ganaTleba, daeuflos ama Tu im profesias, dasaqmdes 
da gaaCndes kanonieri Semosavali, rac aucilebelia piradad misi da misi ojaxis Rir-
seuli cxovrebisaTvis;

d) samarTlianobis dacviT, usamarTlo kanoni Tu saxelmwifos nebismieri TviT-
neboba adamianis Rirsebas laxavs. saqarTvelos moqalaqeebi cxovroben demokrati-
ul saxelmwifoSi da gaaCniaT legitimuri molodini samarTlis uzenaesobis dacvisa, 
molodini imisa, rom samarTliani kanonebi samarTlianad da adekvaturad iqneba maT 
mimarT gamoyenebuli da isini ar gaxdebian xelisuflebis TviTnebobis msxverpli. 
qveyanaSi damkvidrebuli samarTlebrivi sistema moqalaqeebs ar unda uqmnides dauc-
velobis gancdas, romlic uimedobasa da sasowarkveTas iwvevs. adamians unda hqondes 
rwmena, rom misi uflebebi da interesebi ar Seilaxeba ukanonod da usamarTlod, 
xolo aseTis SemTxvevaSi mis gankargulebaSi iqneba samarTlebrivi dacvis saSuale-
bebi, romlebsac is gamoiyenebs Tavisi darRveuli uflebebis aRdgena-gamosworebi-
saTvis. amave WrilSi ganixileba pasuxismgeblobisa da sasjelis Tanazomierebisa da 
individualizaciis principebic;

e) pirovnebis Tavisufali ganviTarebis SesaZleblobis uzrunvelyofiT. adamianis 
pirovnuli Tu saqmianobis Tavisuflebis SezRudva ewinaaRmdegeba adamianis Rirsebas. 
aRsaniSnavia ekonomikur, socialur da kulturul uflebaTa saerTaSoriso paqti, 
romelic am uflebebs icavs da maT safuZvlad, swored adamianis Rirsebas moixse-
niebs. winamdebare paqtis preambulaSivea ganmtkicebuli pozicia, romlis Sesabamisad-
ac, mocemuli paqtis monawile saxelmwifoebi iTvaliswineben, rom gaerTianebuli ere-
bis organizaciis wesdebiT gamocxadebuli principebis Sesabamisad, adamianTa modgmis 
yvela wevris Tandayolili Rirsebis, ganuyofeli da Tanaswori uflebebis aRiareba 

München, 1988, 1513 ff. <https://books.google.ge/books?id=L6QpBAAAQBAJ&pg=PA522&lpg=PA522&dq= 
Stern,+K.+/+Sachs,+M.&source=bl&ots=l3klcPqKfo&sig=BJuVSfCJ88_NjxIf3LGFwvLe8FY&hl=ka&sa=X-
&ved=0ahUKEwi2_KPCppjOAhWKORQKHU2ZBJMQ6AEIITAB#v=onepage&q=Stern%2C%20K.%20%2F%20
Sachs%2C%20M.&f=false>, [24.07.2016].
20 Schmidt-Bleibtreu B./Klein F., Kommentar zum Grundgesetz, 12. Aufl., 2011, 97 ff.
21 Siliadin v. France; 2005-VII; 43 287 para 112 GC; <https://ael.eui.eu/wp-content/uploads/sites/28/2016/04/HR-01-
Ziemele-OBoyle-Warbrick-a.pdf>, [27.07.2016].
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msoflioSi Tavisuflebis, samarTlianobisa da mSvidobis safuZvelia;22

v) adamianis biologiuri identurobisa da TviTmyofadobis dacviT.23

sakonstitucio sasamarTlos mier miRebuli gadawyvetileba gulisxmobs sxvadasx-
va mimarTulebiT Rirsebis uflebis dacvas, maSin, rodesac „fsiqiatriuli daxmarebis 
Sesaxeb“ saqarTvelos kanonis me-15 muxlis me-3 punqti ewinaaRmdegeba saqarTvelos 
konstituciis me-17 muxlis 1-eli da me-2 punqtebiT garantirebul Rirsebis ufleba-
sa da uflebas arahumanuri, Rirsebis Semlaxavi mopyrobisgan dacvis Sesaxeb. aRniSnu-
li kanonis Sesabamisi normiT saxezea rogorc usamarTlo kanoniT adamianis Rirsebis 
Selaxva, ise adamianis fizikuri da sulieri simSvidis xelSeuxeblobis darRveva. Se-
sabamisad, darRveva or aspeqtSi ikveTeba, rac kidev ufro amZafrebs mdgomareobas, 
fundamenturi uflebis dacvis aucileblobis TvalsazrisiT.

6.1. saqarTvelos konstituciiT ganmtkicebuli Rirsebis uflebis 
dacvis standarti

adamianis Rirseba ZiriTad uflebaTa legitimurobis safuZvlad ganixileba da, 
swored, amitom, mas yvela ZiriTadi uflebis ganmsazRvrel elementad miiCneven.24 ada-
mianis uflebaTa bunebiTi warmoSobis aRiareba swored adamianis Rirsebis aRiarebas 
gulisxmobs. adamians, rom Rirseba aqvs, amitomac gaaCnia sicocxlis, Tavisuflebis, 
Tanasworobis, bednierebis da Rirseuli sicocxlis uflebebi. swored adamianis 
RirsebaSi Zevs uflebaTa legitimurobis safuZveli.25 SemTxveviTi arc is ar aris, 
rom adamianis uflebaTa araerT universalur, Tu regionul saerTaSorisosamarT-
lebriv aqtSi adamianis Rirsebas specifikuri, sruliad gamorCeuli roli aqvs mi-
kuTvnebuli adamianis uflebaTa Soris. aRsaniSnavia, adamianis uflebaTa sayovelTao 
deklaraciis preambula, romlis pirvelive debulebaSi gacxadebulia, rom deklara-
cia eyrdnoba adamianis xelSeuvali, Tanaarsi Rirsebis, Tanasworobisa da ganuyofeli 
uflebebis aRiarebas.26 deklaraciis pirvelive muxlic adamianis xelSeuval Rirsebas 
eZRvneba, romlis Tanaxmadac yvela adamiani ibadeba Tavisufali da Tanaswori Tavisi 
arsebiTa da uflebebiT. maT miniWebuli aqvT goneba da sindisi da erTmaneTis mimarT 
unda iqceodnen Zmobis suliskveTebiT.27 garda amisa, adamianis Rirsebis pirveladi, 
warmmarTveli da farTo mniSvneloba kargad aris gamokveTili `ZiriTadi uflebebis 
Sesaxeb evropis kavSiris qartiaSic“, romlis me-4 muxlis Tanaxmadac, aravin SeiZleba, 
daeqvemdebaros wamebas, aseve, araadamianur, an Rirsebis Semlaxvel mopyrobasa da 
sasjels.28

mravlismTqmelia isic, rom konvenciis me-13 oqmis safuZvelze, sikvdiliT das-

22 ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso paqti, 1976 weli, 
preambula. 
23 gociriZe e., saqarTvelos konstituciis komentari, Tavi meore, pativisa da Rirsebis xelSeu-
valoba, wamebis an sxvagvari arahumanuri mopyrobis akrZalva, Tb., 2013, 110.
24 Mangoldt H. von/Klein F., Kommentar zum Grundgesetz, Hrsg. V. Starck, Christian, 5. Aufl., 2005, 87.
25 gociriZe e., saqarTvelos konstituciis komentari, Tavi meore, pativisa da Rirsebis xelSeu-
valoba, wamebis an sxvagvari arahumanuri mopyrobis akrZalva, Tb., 2013, 107.
26 adamianis uflebaTa sayovelTao deklaracia, specialuri gamocema, 1948-2008, Tb., 2008, pream-
bula.
27 adamianis uflebaTa sayovelTao deklaracia, specialuri gamocema, 1948-2008, Tb., 2008, muxli 1.
28 papava i., evropis kavSiris ZiriTadi uflebebis qartia, Targmani, Tb, 2007, muxli 4.
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jis nebismier viTarebaSi gauqmebac adamianis Rirsebas daefuZna.29 adamianis Rirseba 
Tanaarsia adamianisaTvis, rogorc gonieri, Tavisufali nebisa da pasuxismgeblobis 
mqone arsebisaTvis. Sesabamisad, yvelas unda gaaCndes sicocxlis, fizikuri xelSeux-
eblobis, pirovnebis Tavisufali ganviTarebis, usafrTxoebis SesaZleblobebis gamoy-
enebis, saqmianobisa da sxva uflebebi da isini ar eqvemdebareba pozitiuri samarTliT 
gauqmebas, swored adamianis Rrsebis aseTi farTo da fundamenturi gageba udevs sa-
fuZvlad samarTlebrivi saxelmwifos umTavres princips, adamianis uflebebiT saxel-
mwifos boWvas, iseve, rogorc, sazogadod, warmomadgenlobiT demokratias, romelic 
gonieri, Tavisufali nebisa da pasuxismgeblobis mqone individTa erTobliv mmarT-
velobas gulisxmobs. swored amitomaa, rom Tavisufali pirovneba da misi Rirseba 
saqarTvelos konstituciis uzenaesi Rirebulebaa. 30

6.2. Rirsebis dacvis samoqalaqosamarTlebrivi standarti

Rirsebis dacvis garantiebs, Tavis mxriv, qmnis saqarTvelos samoqalaqo kodeqsic, 
romlis regulirebis sfero maqsimalurad orientirebulia piris konstituciiT ga-
rantirebuli uflebebis dacvaze samoqalaqosamarTlebrivi urTierTobis farglebSi. 
upirveles yovlisa, unda aRiniSnos, rom samoqalaqo samarTalSi ufleba warmoad-
gens samoqalaqo kanonmdeblobiT samoqalaqo urTierTobis monawilisaTvis mini-
Webul samarTlebriv Zalauflebas imisTvis, rom pirma daicvas sakuTari interesebi,31 
amasTan, kerZosamarTlebrivi urTierTobis obieqtad qonebriv sikeTeebTan erTad 
araqonebrivi sikeTeebic moiazreba.32 Sesabamisad, kanonis danawesidan gamomdinareobs 
kerZosamarTlebrivi urTierTobebis monawilis mier araqonebrivi uflebebis flobis 
SesaZlebloba. 

aRsaniSnavia, rom araqonebriv uflebebs pirovnul uflebebsac uwodeben.33 
pirovnuli uflebebi ki, pirovnebis arsebobidan gamomdinareobs.34 maT qonebrivi 
uflebebisgan, swored brunvaunarianobis xasiaTi ganasxvavebs,35 rac gamoixateba ima-
Si, rom piradi araqonebrivi uflebebis gasxviseba an maTi saxelSekrulebo samarTlis 
obieqtad qceva dauSvebelia.36 araqonebrivi uflebebis am Taviseburebis gamo iurid-
iul doqtrinaSi maT absolutur xasiaTzec msjeloben.37 

zemoaRniSnul uflebaTagan erT-erT da mniSvnelovan Rirebulebas, swored rom 
Rirseba warmoadgens. is demokratiuli sazogadoebis im faseulobad ganixileba, ro-
melic konstituciiTaa garantirebuli. samoqalqo kodeqsic Tavis mxriv Rirsebis 

29 adamianis uflebaTa da ZiriTad TavsuflebaTa evropuli konvenciis me-13 oqmi nebismier gare-
moebaSi sikvdiliT dasjis gauqmebis Sesaxeb, ratificirebuli _ 2003, muxli 1.
30 gociriZe e., saqarTvelos konstituciis komentari, Tavi meore, pativisa da Rirsebis xelSeu-
valoba, wamebis an sxvagvari arahumanuri mopyrobis akrZalva, Tb., 2013, 108.
31 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 98.
32 saqarTvelos samoqalaqo kodeqsi, Tb., 1997, muxli 7.
33 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 131.
34 simoniSvili n., mtkicebis standarti piradi araqonebrivi uflebebis dacvisa da sityvisa da 
gamoxatvis Tavisuflebis konkurenciisas, statiaTa krebuli _ mtkicebiTi samarTlis aqtualuri 
sakiTxebi, Tb., 2016, 88.
35 jorbenaZe s., saqarTvelos samoqalaqo kodeqsis onlainkomentari, <gccc.ge>, [28.07.2016], muxli 
18, veli 6.
36 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 133.
37 biWia m., samoqalaqo samarTlebrivi urTierTobis obieqti, `samarTlis Jurnali“, №1, 2012, 31.
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uflebis dacvis samoqalaqo samarTlebriv garantiebs adgens. Rirsebis legaluri 
definiciis sizustiT Camoyalibeba kompleqsuri sakiTxia, radgan Rirseba Sefasebi-
Ti kategoriis cnebad ganixileba. igi adamianis Tandayolili uflebaa da adamians, 
swored imis gamo aqvs, rom adamiania.38 pirovnebis Rirseba moiazrebs pativiscemasa da 
faseulobis rogorc Sinagan, ise _ socialur moTxovnas, romlis uflebac miniWebuli 
aqvs adamians, rogorc sulieri da zneobrivi Rirebulebebis mTavar subieqts.39

aqve aRsaniSnavia isic, rom Rirseba, normatiuli gagebiT, da, agreTve, sxva as-
peqtSic, warmoadgens fizikuri piris mxridan pativiscemis moTxovnis uflebas.40 
Rirsebis zneobriv kategoriaSi, ZiriTadad, moiazreba pirovnebis mimarT da pirovnebis 
mier sakuTari mniSvnelobis Sefaseba. samoqalaqosamarTlebrivi gagebiT, Rirsebis 
cneba moicavs identobis, TviTSefasebis, TviTgamorkvevis sferoebs, romlebic Sei-
Zleba Seexos pativs, saqmian reputacias, saxelsa da pirad cxovrebas,41 amavdroulad, 
Rirseba pirovnebis iseTi araqonebrivi sikeTea, romlis Sefasebac SesaZlebelia im 
piris mier, romelic moiTxovs Tavisi Rirsebis dacvas.42

damcvelobiTi standartis maRal xarisxze kidev erTxel metyvelebs saqarTvelos 
samoqalaqo kodeqsis me-18 muxli, romelic Rirsebis samoqalaqosamarTlebriv dacvas 
uzrunvelyofs. igi pirs SesaZleblobas aZlevs, sasamarTlos saSualebiT moiTxovos 
misi pativis, Rirsebis, piradi cxovrebis saidumloebis, piradi xelSeuxeblobis an 
saqmiani reputaciis xelmyofeli cnobebis uaryofa.

7. adamianis wamebis, arahumanuri, sastiki an pativisa da Rirsebis 
Semlaxveli mopyroba da sasjelis gamoyeneba, rogorc adamianis 

Rirsebisa da misi sxva ZiriTadi uflebebis erT-erTi umZimesi darRveva

saqarTvelos konstituciis Tanaxmad, adamianis Rirseba xelSeuvalia da misi xelyofa 
dauSvebelia. adamianis Rirsebis yvelaze uxeSi xelyofa saqarTvelos konstituciiTa 
da sisxlis samarTlis kodeqsiT akrZalulia, maT Soris, _ adamianis wameba, arahumanu-
ri, sastiki an Rirsebis damamcirebeli mopyroba da sasjelis gamoyeneba, rac adamian-
is absolutur uflebas ganekuTvneba. sxva sakiTxia, ramdenad aris daculi adamianis 
Rirseba faqtobrivad. saxelmwifos valdebulebani, uzrunvelyos adamianis Rirsebis 
dacva yvela mimarTulebiT, maT Soris, Rirseuli cxovrebis pirobebis, adekvatu-
ri kvebisa da janmrTelobis dacvis sferoSi, Zalze xSirad ar sruldeba. adamianis 
ufleba, iyos wamebis, arahumanuri, sastiki an pativisa da Rirsebis Semlaxveli mopy-
robisa da sasjelisagan daculi, absoluturi uflebaa. 43

saqarTvelos, rogorc `adamianis uflebaTa evropuli konvenciis“ xelSemkvrel 

38 Ulli F., Rühl H., Die Semantik der Ehre im Rechtsdiskurs, “Kritische Justiz”, Heft 2, 2002, 201-202;
39 ToTlaZe l., gabriCiZe g., TumaniSvili g., turava p., CaCaniZe e., ganmartebiTi iuridiuli le-
qsikoni, 2014, 564.
40 biWia m., Rirsebis samoqalaqo-samarTlebrivi cnebis moculoba, `samarTlis Jurnali“, №2, 2014, 
17.
41 biWia m., Rirsebis dacva samoqalaqo samarTalSi, moxsenebaTa krebuli _ evropuli Rirebulebebi 
da identoba, 2014, 88.
42 naWyebia a., samoqalaqosamarTlebrivi normebis ganmartebebi uzenaesi sasamarTlos praqtikaSi 
(2000-2003), Tb., 2014, 13.
43 gociriZe e., saqarTvelos konstituciis komentari, Tavi meore, pativisa da Rirsebis xelSeu-
valoba, wamebis an sxvagvari arahumanuri mopyrobis akrZalva, Tb., 2013, 113. 

m. dumbaZe fsiqosocialuri saWiroebis mqone pirTa Rirsebis dacva humanuri mopyrobis WrilSi



87

#1, 2016                   Tsu samarTlis mimoxilva specialuri gamocema

mxares, ufleba ara aqvs, uari Tqvas am akrZalvis Sesrulebaze omis an sagangebo md-
gomareobis dros.44 es ufleba daculia adamianis uflebaTa evropuli konvenciis me-3 
muxliT.45 masTan mimarTebaSi ar moqmedebs Sefasebis Tavisuflebis doqtrina, rom-
liTac daSvebuli iqneboda, rom saqarTvelos an konvenciis xelSemkvrel sxva rome-
lime mxares am akrZalvidan raime gamonaklisi gaemarTlebina.46 am uflebis darRveva 
SeuZlebelia, odesme gamarTldes, Tundac Zalze mniSvnelovani sajaro interesiT, 
magaliTad, terorizmis an organizebuli danaSaulis winaaRmdeg brZoliT.47

konstituciis me-17 muxliTa da evropuli konvenciis me-3 muxliT akrZaluli 
qmedebebi or nawilad SeiZleba davyoT:

•	 wameba da araadamianuri mopyroba;
•	 damamcirebeli mopyroba an sasjeli;
maT Soris mniSvnelovani xarisxobrivi gansxvaveba ikveTeba. yovelgvari wameba ima-

vdroulad araadamianuri da damamcirebeli mopyrobaa, magram es ukanaskneli yovelT-
vis ar aRwevs wamebis xarisxs.48 yovel konkretul SemTxvevaSi mxedvelobaSi miiReba 
satanjvelis xarisxi, rac adamianma ganicada. cxadia, yvelaze mZime darRvevad ganix-
ileba adamianis wameba.49 amgvari gageba daamkvidra adamianis uflebaTa evropulma 
sasamarTlom, romelic, Tavis mxriv, daeyrdno gaeros 1984 wlis konvencias „wamebisa 
da sxva sastiki, araadamianuri da damamcirebeli mopyrobis winaaRmdeg”.

is, rac adre miCneuli iyo mxolod araadamianur an damamcirebel mopyrobad, axla 
SesaZloa, Sefasdes, rogorc wameba. imisaTvis, rom adamianisadmi mopyroba saqarT-
velos konstituciisa da, Sesabamisad, evropuli konvenciis me-3 muxlis darRvevad 
Sefasdes, aucilebelia, arsebobdes „mopyrobis simZimis minimaluri xarisxi~ _ mxed-
velobaSi miiReba mopyrobis Sinaarsi, buneba, forma, xangrZlivoba, fizikuri da su-
lieri ziani, zogierT SemTxvevaSi ki, aseve msxverplis sqesi, asaki da janmrTelobis 
mdgomareoba. sagulisxmoa, rom gaTvaliswinebul unda iqnes ara marto obieqturi 
garemoebebi, aramed subieqturi Sefasebac msxverplis mxridan, aseve, sazogadoebis 
saerTo damokidebuleba da misi tolerantulobis xarisxi ama Tu im aqtis mimarT imis 
Sefasebisas, miCneul unda iqnes Tu ara igi, magaliTad, damamcirebel mopyrobad.50

„wameba~ araadamianuri da damamcirebeli mopyrobaa, romelic iwvevs adamianis Zli-
er da mZime fizikur an sulier tanjvas da romelic ganxorcielebulia konkretuli 
ganzraxviT _ mtkicebulebebis mopovebis (aRiarebis an raime informaciis gadacemis), 
dasjis an daSinebis mizniT. evropuli sasamarTlos es midgoma mTlianad Seesabameba 
„wamebis~ definicias, romelic mocemulia „wamebisa da sxva sastiki, araadamianuri da 
damamcirebeli mopyrobis winaaRmdeg~ gaeros 1984 wlis konvenciaSi da, romlis Ta-
naxmadac, aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Semlaxav 
mopyrobasa da sasjels.51 
44 `adamianis uflebaTa evropuli konvencia“, 1950, muxli 15.
45 `adamianis uflebaTa evropuli konvencia“, 1950, muxli 3.
46 Callewaert, 19 HRLJ 6 (1998), Palmer, CLJ 438 (2006), <http://www.ifikr.isra.my/documents/10180/16168/re-
search-paper48.pdf>, [27.07.2016].
47 gociriZe e., saqarTvelos konstituciis komentari, Tavi meore, pativisa da Rirsebis xelSeu-
valoba, wamebis an sxvagvari arahumanuri mopyrobis akrZalva, Tb, 2013, 116.
48 Grote R./Marauhn T./ Meljnik K., EMRK/GG, Konkordanzkommentar zum europaischen und deutschen Grundrechts-
schutz, 12. Auflage, Tübingen, 2006, 312 ff.
49 Merten D./Papier H-J., Handbuch der Grundrechte, Heidelberg, München, Landsberg, Berlin, 2006, 1333 ff.
50 gociriZe e., saqarTvelos konstituciis komentari, Tavi meore, pativisa da Rirsebis xelSeu-
valoba, wamebis an sxvagvari arahumanuri mopyrobis akrZalva, Tb., 2013, 113.
51 wamebisa da sxva sastiki, araadamianuri da damamcirebeli mopyrobis winaaRmdeg gaeros konven-
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mniSvnelovania isic, rom winamdebare muxliT daculi ufleba Tavisi SinaarsiT 
absoluturi xasiTisaa.52 amasTan dakavSirebiT niSandoblivia aRvniSnoT sasamarT-
los mier gakeTebuli ganmartebebi saqmeze „Cahali gaerTianebuli samefos winaaRm-
deg“. mocemul SemTxvevaSi sasamarTlom xazi gausva me-3 muxlis absolutur xasiaTs 
da ganmarta, rom me-3 muxli icavs demokratiuli sazogadoebis erT-erT yvelaze 
fundamentur uflebas. sasamarTlo kargad icnobs Tanamedrove epoqaSi arsebul im 
siZneleebs, romelTac saxelmwifoebi xvdebian, raTa daicvan TavianTi sazogadoeba 
terorizmisagan.53 Tumca, am garemoebebSic ki konvencia srulad krZalavs wamebas, ara-
adamianur Tu Rirsebis damamcirebel mopyrobas, miuxedavad msxverplis moqmedebisa.54

Sefasebisas mxedvelobaSi miiReba, aseve, Zaladobis intensivoba da xangrZlivoba. 
mxolod sulieri tanjva, aseve, SeiZleba wamebad iqnes miCneuli da fizikuri zianis 
arseboba savaldebulo ar aris. sulieri tanjva gulisxmobs adamianis Cayenebas SiSisa 
da stresul mdgomareobaSi.

„arahumanuri~ (araadamianuri) mopyroba _ satanjveli, romelic adamianma ganica-
da, unda aRwevdes gansazRvrul xarisxs, raTa igi „araadamianur~ mopyrobad Sefasdes. 
mopyroba iqneba araadamianuri, Tu igi winaswar aris ganzraxuli, grZeldeba saaTebis 
ganmavlobaSi, anda dakavSirebulia fizikuri dazianebebis anda fizikuri, an fsiqiku-
ri satanjvelis miyenebasTan. difamaciiT (ciliswamebiT) miyenebuli moraluri ziani 
ar ganixileba iseT „satanjvelad”, rac „araadamianuri an damamcirebeli mopyrobi-
saTvis~ aris damaxasiaTebeli.

„Rirsebis Semlaxveli~ (damamcirebeli) mopyroba _ didi mniSvneloba aqvs imas, 
isaxavda Tu ara is miznad adamianis Rirsebis Selaxvas, mis damcirebas da miayena man, 
Tu ara adamians iseTi xarisxis satanjveli, rac SeuTavsebelia konvenciis me-3 muxl-
Tan. mopyroba an sasjeli CaiTvleba damamcireblad, Tu is uxeSad amcirebs adamianis 
Rirsebas sxva adamianTa winaSe, an gamoixateba misi nebis, an sindisis sawinaaRmdego 
moqmedebis Cadenis iZulebiT. „sasjelis~ SemTxvevaSi, mxedvelobaSi miiReba misi Si-
naarsi da misi ganxorcielebis forma. adamianis damcirebis xarisxi unda scilde-
bodes im farglebs, rac isedac nebismieri sasjelis Tanaarsia, romelic sasamarTlos 
mier aris Sefardebuli. mxedvelobaSi miiReba sazogadoebis damokidebuleba ama Tu 
im sasjelis damamcireblad miCnevis sakiTxze, Tumca, es gadamwyveti ar aris da msx-
verplis aRqma, misi piradi damokidebuleba, SeiZleba, sakmarisad CaiTvalos sasjelis 
„damamcireblad~ miCnevisaTvis. esa Tu is qmedeba erTdroulad SeiZleba, CaiTvalos 
araadamianur da damamcirebel mopyrobad an sasjelad.

zemoaRniSnuli zusti definicia mniSvnelovania imdenad, ramdenadac amgvari 
ganmartebebiT SesaZlebelia, zustad ganisazRvros piris Rirsebis Selaxvis faqtis 
arseboba yovel konkretul SemTxvevaSi. sakonstitucio sasamarTlos gadawyvetile-
bac swored amgvari faqtis arsebobisas piris interesebis dacvis aucileblobaze 
miuTiTebs. mosarCele daviT zaraZe swored, rom „fsiqiatriuli daxmarebis Sesaxeb“ 

cia, 1984, muxli 3.
52 Ireland v. UK, A 25, para. 163 (1978), <https://books.google.ge/books?id=xOirsDYNGBcC&pg=PA317&lp-
g=PA317&dq=Ireland+v.+UK;+A+25+para+163+(1978)&source=bl&ots=9bp3FcTrlu&sig=pkve4xHujUKfPgQl-
W5f5FTXp5mE&hl=ka&sa=X&ved=0ahUKEwiX3Jll5bOAhXBchQKHSu5BEEQ6AEIKjAB#v=onepage&q=Ire-
land%20v.%20UK%3B%20A%2025%20para%20163%20(1978)&f=false>, [25.07.2016].
53 Pieroth B./Schlink B., Grundrechte, Staatsrecht II, 27. Neubearbeitete Aufl., 2011, 106 ff.
54 Chahal v. UK (App. 22414/93), 1996 15 November Judgment, (1997) 23 ECHR 413, <https://books.google.ge/
books?id=TGygAwAAQBAJ&pg=PA238&dq=Chahal+v.+UK+(App.+22414/93),&hl=en&sa=X&ved=0ahUOAh-
WCVRQKHduKBt#v=onepage&q=Chahal%20v.%20UK%20(App.%2022414%2F93)%2C&f=false>, [22.07.2016].

m. dumbaZe fsiqosocialuri saWiroebis mqone pirTa Rirsebis dacva humanuri mopyrobis WrilSi



89

#1, 2016                   Tsu samarTlis mimoxilva specialuri gamocema

saqarTvelos kanonis me-15 muxlis me-3 punqts ganixilavs winaaRmdegobaSi saqarTve-
los konstituciis me-17 muxlis 1-el da me-2 punqtebTan, romliTac garantirebulia 
Rirsebis ufleba da ufleba arahumanuri, Rirsebis Semlaxavi mopyrobisagan dacvis 
Sesaxeb.55 sadavo norma eqims aniWebs uflebas, calkeul SemTxvevaSi SezRudos sta-
cionarul dawesebulebaSi moTavsebuli pacientis uflebebi, maT Soris, ufleba, dac-
uli iyos arahumanuri da Rirsebis Semlaxavi mopyrobisagan.56 

Tu ra miiCneva arahumanur da Rirsebis Semlaxav mopyrobad, calkeul SemTxveveb-
Si sxvadasxva specifikiT xasiaTdeba da Sefasebis sagans warmoadgens. saerTo jamSi 
ki, zemoaRniSnuli definicia mniSvnelovanwilad warmoadgens xelSemwyob garemoebas, 
Rirsebis uflebis Selaxvis dadgenisa da qmedebis wamebad dakvalificirebis Tval-
sazrisiT. sadavo norma SesaZlebelia, nebismier dros gamxdariyo eqimis mier saku-
Tari movaleobis Sesrulebisas pacientis mimarT arahumanuri da Rirsebis Semlaxavi 
mopyrobis safuZveli, rac gaumarTlebelia, saqarTvelos konstituciiT garantire-
buli fundamenturi uflebis absoluturi xasiaTidan gamomdinare. 

8. wamebis akrZalva, saerTaSorisosamarTlebrivi normebis mixedviT

saerTaSoriso sazogadoeba adamianis uflebebis danergvis dasawyisSive wamebas aR-
iarebda sastik qmedebad da gansakuTrebul mniSvnelobas aniWebda misi akrZalvis 
aucileblobas. adamianis uflebebsa da Tavisuflebebs Soris, wameba miCneulia erT-
erT yvelaze mniSvnelovan darRvevad, xolo misi akrZalva warmoadgens saerTaSoriso 
samarTlis fundamentur, imperatiul normas.

aRsaniSnavia, rom wamebis dasjis valdebuleba im saxelmwifoebisaTvis, romlebic 
cnoben saerTaSoriso sazogadoebis mier aRiarebul adamianis uflebebsa da faseu-
lobebs, efuZneba araerT universalur normatiul instruments. 1948 wlidan moyole-
buli, saerTaSoriso sazogadoebam adamianebis wamebisagan dasacavad SeimuSava mrava-
li saerTaSorisosamarTlebrivi instrumenti, romlebic vrceldeba msoflios yvela 
samarTlebriv sistemaze. zogierT saerTaSorisosamarTlebriv instrumentSi gacxa-
debulia mxolod wamebis akrZalva, zogierTSi ki mocemulia wamebis gansazRvreba da 
wamebis Tavidan acilebis kontrolis meqanizmebi.57 swored es meqanizmebi warmoadgens 
garantiis funqciiT aRWurvil mniSvnelovan elementebs, romelTa gatarebac TiToeu-
li saxelmwifos mavaldebulebel garemoebad miiCneva. 

qveynis uzenaesi Rirebulebis mqone aqtiT reglamentirebuli fundamenturi ufle-
bebis damcvelobiTi meqanizmi aucilebel komponentad ganixileba da saxelmwifos 
pozitiuri Tu negatiuri valdebulebis aspeqtSi ikveTeba. vidre uSualod saxelmwifos 
valdebulebebze vimsjelebdeT, mniSvnelovania, SedarebiTsamarTlebriv WrilSi ganvix-
iloT saerTaSorisosamarTlebrivi regulaciebi, romlebic ZiriTad sabaziso elemen-
tebad miiCneva, TiToeuli qveynis mier valdebulebis Sesrulebis aucileblobis kuTxiT. 

55 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetileba saqme 
№2/4/532,533.
56 fsiqiatriuli daxmarebis Sesaxeb saqarTvelos kanoni, 1995, muxli 15, punqti 3.
57 wulaia d., wamebis akrZalva saerTaSorisosamarTlebrivi normebis mixedviT, `samarTlis Jurna-
li“, №2, 2014, 224.
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8.1. wameba, rogorc adamianurobis winaaRmdeg mimarTuli danaSauli

romis statutis me-7 muxlis Tanaxmad, wameba, rogorc adamianurobis winaaRmdeg 
mimarTuli danaSauli saxezea, roca igi Cadenilia nebismier samoqalaqo mosaxleo-
baze farTomasStabiani an sistematuri Tavdasxmis farglebSi, Tavdasxmis gacnobier-
ebiT. winamdebare norma exeba kacobriobis winaaRmdeg mimarTul danaSauls, romlis 
dispoziciis Tanaxmadac wameba swored am kategoriaSi eqceva. amave muxlis me-2 pun-
qti ganmartavs, rom wameba niSnavs mZime tkivilis an tanjvis, iqneba es fizikuri Tu 
fsiqikuri, miyenebas im pirisTvis, romelic damnaSavis patimrobis an kontrolis qveS 
imyofeba, amasTan, wamebad iTvleba tkivili an tanjva, romelic gamowveulia kanon-
ieri sanqciebiT, an ganuyofelia am sanqciebisgan, an SemTxveviT warmoiqmneba maTi 
aRsrulebis procesSi.58

adamianurobis winaaRmdeg mimarTuli danaSaulebi, ganxilvis TvalsazrisiT, gan-
sakuTrebulad mwvave da mniSvnelovani aRmoCnda. arsebobda dava, moqmedebis farTo-
masStabianad an sistematurad miCnevis TvalsazrisiT imdenad, ramdenadac am elemen-
tebis zust gansazRvrebas, saboloo Sefasebis TvalsazrisiT, mniSvnelovani funqcia 
hqonda, aseve, mniSvnelovan sakiTxs warmoadgenda zustad im moqmedebis identifi-
cireba, romelic gaTvaliswinebulia romis statutis me-7 muxlSi, aqve aRsaniSnavia 
isic, rom adamianurobis winaaRmdeg mimarTuli danaSaulebis saerTo elementebad 
ganisazRvra: „qmedeba, Cadenili rogorc farTomasStabiani da sistemuri Setevis naw-
ili, romelic mimarTuli iyo samoqalaqo mosaxleobis winaaRmdeg, amasTan, damnaSavem 
icoda, rom aseTi Setevis nawili iyo“.59 

zemoaRniSnulidan gamomdinare, naTelia wamebis mniSvneloba da misi zusti defi-
nica, Sesabamisi sanqciis gaTvaliswinebis TvalsazrisiT. amgvari ganmartebebi kidev 
erTxel uTiTebs nebismier viTarebaSi wamebisgan piris dacvis aucileblobasa da 
konkretuli moqmedebebis identificirebis SemTxvevaSi amgvari moqmedebis aRkveTis 
savaldebuloobaze.

8.2. wameba, rogorc omis danaSauli

omis danaSaulebi aRwerilobiT, adamianurobis winaaRdeg mimarTul danaSaulebs es-
atyviseba. romis statutis me-8 muxlSi CamoTvlil omis danaSaulTa pirveli kate-
goria Jenevis 1949 wlis konvenciebis mZime da seriozuli darRvevebia. winamdebare 
muxli exeba samxedro danaSaulebs da ganmartavs mis mniSvnelobas. am kategoriaSi 
moiazreba wameba an araadamianuri mopyroba, maT Soris, biologiuri eqsperimentebi.60 
SesaZloa, xSir SemTxvevaSi wameba gulisxmobdes biologiuri eqperimentebis gamoyene-
basac, rac sakonstitucio sasamarTlos gadawyvetilebis gaTvaliswinebiT SeiZleba 
warmoadgendes eqimis mier uflebis borotad gamoyenebas. saWiroebas daqvemdebarebu-
li ganmartebiT, eqimis mxridan SesaZloa ganxorcieldes pacientis mimarT nebismieri 
iseTi qmedeba, romelic SesaZloa SeiniRbos aucilebel saWiroebad maSin, roca real-
urad amgvari qmedebis aucilebloba sulac ar idges dRis wesrigSi. 

58 `sisxlis samarTlis saerTaSoriso sasamarTlos romis wesdeba“, 1998, muxli 7, punqti 2.
59 xuciSvili q., gaeros uSiSroebis sabWosa da sisxlis samarTlis saerTaSoriso sasamarTlos 
konkurentuli da komplementaruli kompetenciebi, Tb., 2011, 62-63.
60 `sisxlis samarTlis saerTaSoriso sasamarTlos romis wesdeba“, 1998, muxli 8, punqti 2.
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9. saerTaSoriso dokumentebiT gaTvaliswinebuli regulireba wamebis 
akrZalvis TvalsazrisiT

9.1. `adamianis uflebaTa sayovelTao deklaraciis“ regulirebis sfero

winamdebare dokumenti warmoadgens yvelaze mniSvnelovan globalur adamianis ufle-
baTa dokuments, romelic gaeros generalurma asambleam 1948 wels miiRo.61 man imde-
nad farTo aRiareba moipova, rom misi sawyisi arasavaldebulo xasiaTi Seicvala da 
axla xSirad eyrdnobian, rogorc saerTaSoriso samarTlis iuridiulad savaldebu-
lo dokuments. ̀ adamianis uflebaTa sayovelTao deklaracia“ Sedgeba preambulisa da 
30 muxlisagan, romlebic ayalibebs adamianis uflebebsa da ZiriTad Tavisuflebebs, 
romlebic gaaCnia yvela qalsa da kacs mTel dedamiwaze raime diskriminaciis gareSe. 
is uzrunvelyofs rogorc samoqalaqo, aseve, politikur, socialur, ekonomikur da 
kulturul uflebebs.

`adamianis uflebaTa sayovelTao deklaracia“ adamianis uflebebis dacvis dargSi 
sabaziso dokuments warmoadgens, swored aRniSnulma aqtma Cauyara safuZveli iseT 
mniSvnelovan saerTaSoriso dokumentebs adamianis uflebebis dacvis sferoSi, ro-
gorebicaa: `saerTaSoriso paqti samoqalaqo da politikur uflebaTa Sesaxeb“, `saer-
TaSoriso paqti ekonomikur, socialur da kulturul uflebaTa Sesaxeb, aseve `ada-
mianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia“ da sxva.

gansakuTrebiT aRsaniSnavia deklaraciis me-5 muxli, romlis Tanaxmadac aravis 
mimarT ar unda iqnes gamoyenebuli wameba an sastiki araadamianuri Tu misi Rirsebis 
damamcirebeli mopyroba da sasjeli.62

9.2. `samoqalaqo da politikur uflebaTa saerTaSoriso paqti“

dokumenti miRebulia gaeros generaluri asambleis mier, 1966 wels (ZalaSia 1976 
wlidan). paqti iuridiulad savaldebuloa saxelmwifoebisaTvis.63 masSi Tavmoyrilia 
mravali samoqalaqo da politikuri ufleba da Tavisufleba. paqtis Tanaxmad, Seqm-
nilia adamianis uflebaTa komiteti, romelic zedamxedvelobs saxelmwifoebs paqtiT 
gaTvaliswinebul uflebaTa dacvaSi. paqts darTuli aqvs 2 fakultaturi oqmi. 1-eli 
oqmis Tanaxmad, komitets eniWeba ufleba, ganixilos individualuri saCivrebi saxel-
mwifos mier calkeul pirTa uflebebis darRvevis Sesaxeb. me-2 oqmi miznad isaxavs 
sikvdiliT dasjis gauqmebas. saqarTvelo am paqts SeuerTda 1994 wels.

`samoqalaqo da politikur uflebaTa saerTaSoriso paqtis“ me-7 muxlis Tanaxmad, 
aravin ar unda daeqvemdebaros wamebas an sastik, araadamianur an Rirsebis Semlaxvel 
moqcevas an sasjels. kerZod, aravin, misi nebayoflobiTi Tanxmobis gareSe, ar Sei-
Zleba daeqvemdebaros samedicino an samecniero eqsperimentebs.64

61 <http://www.un.org/en/universal-declaration-human-rights/>, [15.07.2016].
62 `adamianis uflebaTa sayovelTao deklaracia“, 1948, muxli 5.
63 <http://www.supremecourt.ge/files/upload-file/pdf/aqtebi2.pdf>, [21.07.2016].
64 `samoqalaqo da politikur uflebaTa saerTaSoriso paqti“, 1966, muxli 7.
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9.3. evropuli konvencia adamianis uflebaTa da ZiriTad TavisuflebaTa 
dacvis Sesaxeb

adamianis uflebaTa saerTaSoriso samarTlebrivi garantiebis Sesaxeb, evrosabWos 
wevri qveynebis mier 1950 wels xeli moewera xelSekrulebas, romlis amocanas war-
moadgens 1948 wels gaeros egidiT gamocxadebuli `adamianis uflebaTa sayovel-
Tao deklaraciis“ principebis ganxorcieleba.65 konvenciis debulebebi, ZiriTadad, 
koncentrirebulia samoqalaqo da politikur uflebebze, dokumenti mniSvnelovan 
siaxles warmoadgenda, procesualuri sakiTxebisa da gadawyvetilebis aRsrulebis 
meqanizmebis gansazRvris TvalsazrisiTac. mosarCeles aqvs ufleba, xelSekrulebis 
wevri qveynis mier konvenciis darRvevis braldebiT mimarTos adamianis uflebaTa 
evrokomisias, romlis Semdgom instancias warmoadgens adamianis uflebaTa evrosa-
samarTlo, romelsac SeuZlia, mimarTon, rogorc arasamTavrobo organizaciebma, ise 
calkeulma pirebma an pirTa jgufebma.

`adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis Sesaxeb“ evropuli 
konvenciis me-3 muxli exeba wamebis akrZalvas da ganmartavs, rom aravin SeiZleba, 
daeqvemdebaros wamebas, araadamianur an Rirsebis Semlaxvel mopyrobas, an das-
jas.66

10. saxelmwifos pozitiuri da negatiuri valdebuleba

wamebis, araadamianuri da Rirsebis Semlaxveli mopyrobisa da sasjelis akrZalva uSu-
alod Seexeba saxelmwifos. es akrZalva misi negatiuri valdebulebaa, magram, mas ima-
vdroulad ekisreba pozitiuri valdebulebac imisa, rom Tavis iurisdiqciaSi myofi 
adamianebi daicvas kerZo pirTa mxridan aseTi mopyrobisagan. saxelmwifo valdebulia 
gataros yvela RonisZieba, raTa Tavis iurisdiqciaSi myofi adamianebi daicvas wamebi-
sa da sxva ukanono mopyrobisagan. saxelmwifos evaleba, adamianebs aacilos ukanono 
mopyrobis realuri da uSualo riski, Tuki mas gaaCnia Sesabamisi informacia, an val-
debulia gaaCndes igi, maT Soris, kerZo pirTa mxridanac.

pozitiuri valdebulebebi moicavs saqmis efeqtiani gamoZiebis moTxovnas, maT 
Soris, adamianTa gauCinarebis SemTxvevebSi. gamoZiebis Sedegad uzrunvelyofil unda 
iqnes faqtebis dadgena, pasuxismgebel pirTa identifikacia da dasja. gamoZieba unda 
iyos damoukidebeli da efeqturi, saxelmwifom unda uzrunvelyos sazogadoebis mier 
masze gansakuTrebuli kontrolis ganxorcielebis SesaZlebloba.

saxelmwifos amgvari valdebuleba mniSvnelovanwilad aris dakavSirebuli damcv-
elobiTi meqanizmis funqcionirebis TvalsazrisiT. Sesabamisi sakanonmdeblo baza 
da amgvari bazis arsebobis SemTxvevaSi praqtikaSi gamovlenili xarvezebis drouli 
aRmofxvra warmoadgens Rirsebis uflebisa da piris wamebisagan dacvis safuZvlian 
elements. saxelmwifo valdebulia, uzrunvelyos konstituciiT ganmtkicebuli fun-
damenturi uflebebis dacva, aRkveTos nebismieri xelSeSla mesame pirebis mxridan am 

65 <https://matsne.gov.ge/ka/document/view/1208370>, [21.07.2016].
66 `adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis Sesaxeb evropuli konvencia“, 1950, mux-
li 3.

m. dumbaZe fsiqosocialuri saWiroebis mqone pirTa Rirsebis dacva humanuri mopyrobis WrilSi



93

#1, 2016                   Tsu samarTlis mimoxilva specialuri gamocema

uflebis dacvis darglebSi. rac Seexeba sakanonmdeblo regulirebis mniSvnelobas, 
es im elementarul sawyiss warmoadgens, romelic aucilebelia demokratiuli Rire-
bulebebis mqone saxelmwifos mxridan, adamianis uflebebis dacvis kuTxiT, pirveli 
nabijebis gadadgmisaTvis. 

sakonstitucio sasamarTlos gadawyvetileba aregulirebs sakanonmdeblo xarve-
zebs, rac saxelmwifos mxridan negatiuri valdebulebis Sesrulebis naTel magaliTs 
warmoadgens, miT ufro maSin, roca wamebis, araadamianuri da damamcirebeli mopyro-
bis akrZalvas absoluturi xasiaTi gaaCnia. 

11. daskvna

saqarTvelos sakonstitucio sasamarTlos mier miRebuli gadawyvetilebis mniS-
vneloba, adamianis Rirsebis dacvis TvalsazrisiT, gansakuTrebul da mniSvnelo-
van gamowvevas warmoadgens demokratiuli sazogadoebis yoveldRiurobaSi. ara-
konstituciurad miCneuli normebi, romlebic sakanonmdeblo regulaciis nawils 
warmodgenda, mniSvnelovanwilad ugulebelyofda saxelmwifos mier aRebul kurss 
saerTaSoriso asparezze da aferxebda saxelmwifos mier pozitiuri Tu negatiuri 
valdebulebis Sesrulebas.

adamianis Rirseba da masTan dakavSirebuli kulturuli, politikuri Tu samarT-
lebrivi problematika yovelTvis umTavres rols asrulebda adamianTa Tanacxovre-
baSi da dResac igi mravali Tanamedrove konstituciis centralur, ZiriTad ufle-
bad da bazisad miiCneva. jer kidev bunebiTi samarTali, rogorc mTlianoba isev da 
isev transcendentuli samarTlis ideisa da adamianTa mier sakuTar arsebaSi misi 
aRmoCenis Sedegisa, adamianis Rirsebis marTebuli gagebisa da dacvis WeSmarit ga-
rantad gvevlineba, swored bunebiTi samarTliT ganmtkicebuli uflebis pozitiuri 
kanonmdeblobiT gaTvaliswinebuli damcvelobiTi meqanizmiT aRWurva warmoadgens 
saxelmwifos mavaldebulebel garemoebas da gansazRvravs Rirsebis uflebis dacvis 
mniSvnelobas. 

naSromSi ganxilul iqna adamianis Rirsebis jer kidev bunebiTi samarTliT gaT-
valiswinebuli damcvelobiTi meqanizmebi da pozitiuri samarTliT ganmtkicebu-
li regulaciebi. garda amisa, yuradReba gamaxvilda Rirsebis uflebis absolutur 
xasiaTsa da wamebisa Tu araadamianuri an Rirsebis Semlaxavi mopyrobis xelSeS-
lis aucleblobaze, rac mniSvnelovanwilad ukavSirdeba saxelmwifos mier aRebul 
valdebulebas. es valdebuleba ki ganpirobebulia rogorc saerTaSorisosamarT-
lebrivi urTierTobebiT gaTvaliswinebuli aucileblobiT, ise _ Sidasaxelmwifoe-
brivi pasuxismgeblobiT, konstituciiT regulirebuli fundamenturi uflebebis 
dacvis TvalsazrisiT. 

marTalia, sakonstitucio sasamarTlos mier miRebuli gadawyvetileba saqa-
rTvelos, rogorc demokratiuli saxelmwifos, mniSvnelovan nabijs warmoadgens, 
adamianis iseTi uflebis dacvis TvalsazrisiT, romelic saerTaSoriso regula-
ciebis erT-erT ZiriTad ganmsazRvrel komponentad ganixileba, magram formalu-
rad sakanonmdeblo doneze sakiTxis mowesrigeba ar aris sakmarisi Sesabamisi qmed-
iTi instrumentebis miRebisaTvis. aseT SemTxvevaSi aucilebeli da ganmsazRvrelia 
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praqtikuli reagireba, romelic, swored kanonmdeblobiT dadgenil standartebTan 
mimarTebiT saerTo Sedegs iZleva, saubaria Sedegze, romliTac uzrunvelyofili da 
garantirebuli iqneba nebismieri piris Rirsebis uflebis dacva. es aris saxelmwi-
fos rogorc pozitiuri, ise negatiuri valdebuleba, ganaxorcielos kanoniT gaT-
valiswinebuli uflebamosileba da miiRos Sesabamisi zomebi uflebis dacvis mizniT. 

saxalxo damcvelis angariSis monacemebis Sesabamisad, bolo wlebSi mniSvnelo-
vanwilad aris Semcirebuli fsiqiatriul dawesebulebebSi pacientis mimarT arahu-
manuri damokidebulebis SemTxvevebi, rac kidev erTxel adasturebs sakanonmdeblo 
regulaciebis mniSvnelobas da zrdis saxelwifos mxridan mudmivi monitoringis 
aucileblobas. 
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Interrelation Between Guardianship and Support Systems Regarding Rights of 
Persons in Psychosocial Need

Abstract

The article regards the guardianship institute and its role in law. With the aim to acknowledge the impor-
tance of the institute, the genesis and development of guardianship on a different level of evolution is are 
analyzed in the light of ancient Roman and Georgian law. Topics covered entails: status of disabled person 
in modern law according to The Universal Declaration of Human Rights and Convention on the Rights of 
Persons with Disabilities; existence of possibility to misuse guardian powers and act nondiligently prior 
to the amendments in the legislation; post-reform disposition of relevant articles of Georgian Civil Code; 
support system; mechanisms of controlling exercising power by supporters; precedent of European Court 
of Human Rights regarding the abovementioned convention from the perspective of rights of disabled 
persons. The importance of the issue and necessity of statutory changes are confirmed by 2014, Octo-
ber 8 decision of Constitutional Court of Georgia. According to the former regulations of Civil Code of 
Georgia person with a disability was not deemed to be subject to the law. These persons were deprived of 
involvement in any kind of civil law relationship and their personal will were substituted. The legislation 
enabled guardianship not to act in a good faith and to ignore interests of the disabled person in favor of 
his/her own interests. Such approach used to put disable persons in extremely vulnerable condition and 
entirely prevent them from acting independently. Therefore, the problem was quite severe and needed a 
proper solution. 

The aforementioned approach was changed as a result of amendments to the legislation, which en-
abled disabled persons to disclose their will and freely participate in certain aspects of social life; to be 
consulted and informed sufficiently in order to make independent decisions; to commence legal actions in 
the court. The assessment of persons in psychosocial need is no longer based merely on medical criteria, 
but the individual approach has been introduced, through the means of the social evaluation system. Fur-
thermore, a general framework of functions of supporters was determined, as well as controlling mecha-
nisms on exercising their power; an electronic database containing information regarding guardianship/
supporting system was also created.

On the basis of the reform discussed in the article, authors conclude with the position that status quo 
of disabled persons in Georgian legislation relatively corresponds Convention on the Rights of Persons 
with Disabilities.
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meurveobisa da mxardamWeris institutebis urTierTmimarTeba 
fsiqosocialuri saWiroebis mqone piris uflebebTan 

dakavSirebiT

1. Sesavali

saqarTveloSi fsiqikuri janmrTelobis problemis mqone pirebis mimarT samoqalaqo 
kodeqsSi arsebuli midgoma Seicvala. qmedunarianobis institutis reformis mizezi 
gaxda saqarTvelos sakonstitucio sasamarTlos gadawyvetileba, romelmac arakon-
stituciurad cno fsiqikuri janmrTe lobis problemis gamo pirebis qmedunariano-
bis SezRudvis sakanonmdeblo regulaciebi, amis gamo parlaments daevala aRniSnuli 
normebi Seesabamebina, rogorc saqarTvelos konstituciasTan, aseve, _ gaeros „Sez-
Ruduli SesaZleblobis mqone pirTa uflebebis konvenciasTan“.

„SezRuduli SesaZleblobis mqone pirTa uflebebis konvencia“ principulad 
uar yofs adamianisTvis qmedunarianobis CamorTmevas. konvenciiT gaTvaliswinebuli 
moTxovnebiT, mxolod fsiqikuri janmrTelobis gamo adamianisTvis araTu qmedunari-
anobis CamorTmeva, aramed qmedunarianobis SezRudvac konvenciiT dadgenili maRali 
standartebis sawinaaRmdegod miiCneva.

am moTxovnebidan gamomdinare, termin `qmeduunaros“ nacvlad samoqalaqo kode-
qsiT mtkicdeba cneba, „fsiqosocialuri saWiroebis mqone piri (mxardaWeris mimRebi)“. 
qmeduunaro pirebs yvela ufleba avtomaturad CamorTmeuli hqondaT. maT ar gaaCn-
daT qorwinebis, Svilebis aRzrdis ufleba, faqtobrivad, isini arc erTi uflebiT 
ar sargeblobdnen, yvelafers akeTebda maTi meurve, anu maTi neba nacvldeboda, rac 
iZleoda imis SesaZleblobas, rom meurves Tavisi uflebebi borotad gamoeyenebina da 
sakuTari interesebisaTvis daeqvemdebarebina meurveobis qveS myofi piris saWiroe-
bebi.

Cveni naSromis mizania, daganaxoT meurveobisa da mxardamWeris institutebis 
urTi erTmimarTeba fsiqosocialuri saWiroebis mqone piris uflebebTan dakavSire-
biT, am institutebis ganviTareba da procesSi warmoSobili xarvezebi, aseve, dRevan-
deli midgoma, erovnuli kanonmdeblobis mixedviT.

2. meurveobis instituti Zvel romSi 

mocemuli institutis principebisa da zogadi mniSvnelobis kargad gasaazreblad gan-
vixiloT, Tu rogor wesrigdeboda aRniSnuli sakiTxi, imperator iustinianes „insti-
tuciebis“ mixedviT. Tavdapirvelad, SevexoT Tavad sityvis mniSvnelobas. meurvis 
aRmniSvnel termins warmoadgenda „tutorebi“ (tutores) e.i. zedamxedvelebi, damcvele-

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis baka-
lavriatis saganmanaTleblo programis me-7 semestris studenti.
** ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis 
bakalavriatis saganmanaTleblo programis me-7 semestris studenti.
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bi.1 terminidanve Cans, Tu ra mizans emsaxureboda meurveobis instituti. serviusis 
azriT, meurveoba aris civiluri samarTlis mier miniWebuli ufleba da xelisufleba 
im Tavisufali piris dacvisa, romelsac asakis gamo Tavis dacva ar SeuZ lia. meurve 
SeiZleboda, daeniSnaT anderZiT, mSoblebs eZleodaT ufleba, sakuTari vaJiSvilisa 
da qaliSvilisaTvis anderZis meSveobiT daeniSnaT meurve. meurve eniSneboda mxolod 
pirs da ara raime nivTs an saqmes. meurved SeiZleboda, daniSnuliyo ojaxis mama, Svi-
li da, aseve sakuTari monac. misi daniSvna SeiZleboda garkveuli droiT, garkveuli 
periodidan an raRac pirobiT. im pirebs, romelTac anderZiT meurve ar daeniSnaT 
Tormeti tabulis kanonebis mixedviT, meurved `agnatebi“ hyavdaT, romelTac kanoni-
er meurveebs uwodebdnen. 

obols (arasrulwlovans) Tavisi mdgomareobis gaumjobeseba SeeZlo meurvis 
Tanxmobis gareSe, xolo gauareseba mxolod TanxmobiT. im SemTxvevaSi, roca aras-
rulwlovani debda mibarebis, yodva-gayidvis, qiravnobis, davalebis xeSekrulebebs 
Tanxmobis gareSe, valdebulebebi ekisrebodaT mxolod maT, vinc xelSekruleba dado 
obolTan. Tu meurvis Tanxmoba ar iyo, obols arc samkvidroSi Sesvla SeeZlo, arc 
nivTis mflobelobis moTxovna da arc fideikomisiT memkvidreobis miReba, Tundac 
samkvidro momgebiani yofiliyo. meurvesa da obols Soris sasamarTlo garCevisas 
iniSneboda mzrunveli, romlis daxmarebiTac tardeboda sasamarTlo procesi. 

meurveoba Sewydeboda, Tu obols „adrogaciis“ gziT Svilad aiyvandnen, gaasax-
lebdnen, tyved Cavardeboda an Tu oboli, an meurve gardaicvleboda, aseve, meurveo-
bas wyvetdnen is pirebi, romlebsac meurveobidan gadaayenebdnen arasaTanado pirad 
miCnevis gamo.

3. meurveobis institutis ganviTareba saqarTveloSi 

saqarTveloSi meurveobis institutis ganviTarebaze Taviseburi gavlena iqonia romSi 
am institutis arsebobam. dRevandeli etimologia gviandelia. termini `meurve-meur-
veoba“ gamoiyeneba vinmes meTvalyureobis, mzrunvelobis, ganxorcielebis mniSvnelo-
biT, rac zustad miesadageba am institutis daniSnulebas. feodalur epoqaSi qarTul 
tradiciul ojaxSi obol bavSvebs ifarebdnen, maTze meurveobas axorcielebdnen ax-
loblebi da naTesavebi, Sesabamisad, naklebad idga am institutis detaluri mowesri-
gebis aucileblobis sakiTxi.

saintereso cnobebs iZleva daviT batoniSvilis samoqalaqo sjulisdeba, romelic 
iTvaliswinebs meurveobis ganxorcielebas sxvadasxva sferoSi. meurve SeiZleboda, 
yofiliyo naTesavi, xolo zedamxedveli, rogorc naTesavi, ise gareSe piri.

1918 wlis 16 seqtembers miiRes kodeqsi „moqalaqeobrivi mdgomareobis aqtebis, 
saqorwino, saojaxo da sameurveo samarTlis kanonebis Sesaxeb“. marTalia am aqtiT 
wesrigdeboda meurveobis sakiTxebi, Tumca meurveobis organoebi jerovnad ar iyo 
ganviTarebuli. meore msoflio omisa da Semdgomi periodisaTvis saxeze iyo mS-
oblebis mzrunvelobis gareSe darCenili bavSvebis didi raodenoba, ramac ganapiro-
ba am samarTlebrivi urTierTobebis maregulirebeli normebis kidev ufro daxvewa. 
aRsaniSnavia is naklic, rom saqarTvelos saqorwino, `saojaxo da sameurveo kanonTa 
kodeqsSi“ 1955 wlis 1-eli aprilis mdgomareobiT meurveobisa da mzrunvelobis ganx-

1 ix. surgulaZe n. (mTargmn.), romis samarTlis Zeglebi: iustinianes instituciebi, Tb., 2002 weli, 34.
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orcieleba ar atarebda nebayoflobiT xasiaTs. meurveobis instituts, agreTve, areg-
ulirebda saqarTvelos `ssr saqorwino da saojaxo kodeqsi“.

am instituts exeba 1997 wels miRebuli saqarTvelos samoqalaqo kodeqsis 1275-
1305 muxlebi, romlebzec Semdgom gveqneba saubari. meurveobis institutma seriozu-
li evoluciuri gza gaiara.2

4. SezRuduli SesaZleblobis mqone piris adgili Tanamedrove 
samarTalSi

1975 wels gaerom gaafarTova Tavisi xedva da miiRo `deklaracia SezRuduli SesaZ-
leblobis mqone pirTa uflebebis Sesaxeb“.3 am dokumentma srulad moicva SezRud-
uli SesaZleblobis mqone pirTa speqtri da ramdenime mniSvnelovani siaxle Seitana 
am jgufis uflebebis dacvis sferoSi. umTavresi iyo, rom deklaraciaSi ganisaz-
Rvra SezRuduli SesaZleblobis mqone piris definicia. deklaracias mohyva 1982 
wlis samoqmedo programa SezRuduli SesaZleblobis mqone pirTa Sesaxeb. msoflio 
samoqmedo gegma xels uwyobs yvela qveyanaSi mcxovreb SezRuduli SesaZleblobis 
mqone pirTa srulfasovan da Tanaswor monawileobas socialur cxovrebasa da ganvi-
TarebaSi (ganurCevlad qveynis ganviTarebis donisa). generalurma asambleam 1983-1992 
wlebi SezRuduli SesaZleblobis mqone pirTa dekadad gamoacxada da mouwoda wevr 
qveynebs, am periodSi ganexorcielebinaT SezRuduli SesaZleblobis mqone pirebTan 
dakavSirebuli msoflio samoqmedo programa.4 1991 wels ki miiRes principebi fsiqi-
kur daavadebaTa mqone pirTa dacvisa da fsiqikuri jandacvis gaumjobesebis Sesaxeb.5 
es dokumenti moicavs 25 princips, romelTa Sorisaa: arasrulwlovanTa uflebebi, 
konfidencialurobis dacvis ufleba, informirebuli mkurnalobis ufleba, proce-
sualuri garantiebi da a.S. 1993 wels ki miiRes standartuli wesebi SezRuduli Ses-
aZleblobis mqone pirTaTvis Tanabar SesaZleblobaTa uzrunvelyofis Sesaxeb. stan-
dartuli wesebi gaxda gaerTianebuli erebis organizaciis ZiriTadi instrumenti, 
erTgvari saxelmZRvanelo. SezRuduli SesaZleblobis pirebis uflebebis dacva ga-
rantirebulia saerTaSoriso kanonmdeblobiTac, vinaidan zemoxsenebuli kanonmde-
blobis arsebobiT valdebuleba daekisra gaeros yvela wevr qveyanas, ganurCevlad 
ganviTarebis donisa, erovnul kanonmdeblobaSi moewesrigebinaT SezRuduli Sesa-
Zleblobis mqone pirebis uflebebi.

 

5. SezRuduli SesaZleblobis mqone pirTa samarTalsubieqtoba

saqarTvelos warmomadgenelma gaeroSi 2009 wlis 18 ivliss saqarTvelos prezidentis 
gacemuli specialuri uflebamosilebis safuZvelze xeli moawera konvencias „Sez-

2 ix. gugava a., meurveobisa da mzrunvelobis institutis ganviTareba, Jurnali „samarTali“, №3, 
Tb., 2001, 42-43.
3 ix.: <http://unstats.un.org/unsd/demographic/sconcerns/disability/A-RES-37-52.htm>, [27.05.2016].
4 gaerTianebuli erebis organizaciis adamianis uflebaTa umaRlesi komisris gamocema, ara- ofi-
cialuri Targmani, „gariyulobidan Tanasworobisken, SezRuduli SesaZleblobis mqone pirTa ufle-
bebis ganxorcieleba, saxelmZRvanelo parlamentarebisTvis SezRuduli SesaZleblobis mqone pirTa 
uflebebis konvenciisa da misi fakultatiuri oqmis Sesaxeb“. Tb., 2008, 11-12.
5 ix.: <http://www2.ohchr.org/english/law/principles.htm>, [27.05.2016].
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Ruduli SesaZleblobis mqone pirTa uflebebis Sesaxeb“ (SemdgomSi _ CRPD) da amiT 
daadastura saqarTvelos saxelmwifos miznebis Tanxvedra im miznebTan, romelTac 
es dokumenti eyrdnoba. saqarTvelos samoqalaqo kodeqsi ar iTvaliswinebda im gare-
moebas, rom gonebrivi CamorCenilobisa da sulieri aSlilobis mqone pirebi srulad 
ar kargaven unars, saTanadod aRiqvan da naTlad gamoxaton TavianTi neba konkret-
ul samoqalaqo urTierTobebTan mimarTebiT. gadawyvetilebis miRebis ufleba Cam-
orTmeuli hqondaT aseTi sazogadoebis wevrebs da isini faqtobrivad damokidebuli 
iyvnen maTi meurvis nebaze, rac realurad pirovnuli ganviTarebis Semaferxebeli 
procesi iyo, aseve, sadavo normebis safuZvelze pirs ar hqonda SesaZlebloba, es-
argebla konstituciis 42-e muxlis 1-eli punqtiT garantirebuli sasamarTlosadmi 
mimarTvis uflebiT, romelic warmoadgens individisTvis marTlmsajulebaze uaris 
Tqmas. arsebuli redaqciis Tanaxmad, qmeduunarod cnobili piris gankurnebis an misi 
janmrTelobis mniSvnelovnad gaumjobesebis SemTxvevaSi, piris qmedunarianobis aR-
sadgenad sasamarTlosadmi mimarTvis ufleba hqonda mxolod meurves, fsiqiatriul 
_ samkurnalo dawesebulebasa da ojaxis wevrs. sruliad SesaZlebeli iyo, zemoxsen-
ebul subieqtebs borotad esargeblaT TavianTi uflebiT da pirisTvis ar miecaT Ses-
aZlebloba, aRedgina qmedunarianoba.6 am sakiTxTan dakavSrebiT saintereso iqneboda 
saerTaSoriso midgoma da is tendeciebi, Tu rogor ganixilaven qmeduunaro adamianis 
samarTalsubieqtobas doqtrinaSi.

CRPD _ Convention of the Rights Persons with Disability _ aris dokumenti, romelic ax-
dens, zogadad, adamianis uflebebisa da, maT Soris, upirvelesad, SezRuduli SesaZ-
leblobis mqone pirTa uflebebis uaxlesi midgomebis kodificirebas. CRPD, marTa-
lia, adamianis uflebebis axal standartebs ar adgens, magram igi aris saerTaSoriso 
sasamarTloebisa da sxva organoebis precedentuli samarTlisa da saxelmwifoTa 
saukeTeso praqtikis amsaxveli saerTaSoriso xelSekruleba.7 CRPD-is me-12 muxli ex-
eba SezRuduli SesaZleblobis mqone pirTa Tanabari samarTalsubieqtobis sakiTxs. am 
sakiTxis erT-erTi yvelaze mtkivneuli gamovlineba qmeduunarod aRiarebasTan dakav-
SirebiT arsebuli modelebia. cnobilia sami modeli: a) statusze dafuZnebuli (igive 
instituciuri) qmeduunarobis modeli, romelic gulisxmobs qmeduunarobis statu-
sis miniWebiT gadawyvetilebis damoukideblad miRebis uflebis dakargvas. statusis 
miniWebiT kanoni avtomatur moqmedebas iwyebs cxovrebis yvela sferoSi, rac aranair 
SesaZleblobas ar aZlevs sasamarTlo da aRmasrulebel xelisuflebas, individual-
urad Seafason piris calkeuli unarebi. kanonmdebeli statusis gasazRvriT avto-
maturad arTmevs pirs yvelanairi gadawyvetilebis damoukideblad miRebis uflebas. 
sasamarTlos rCeba erTaderTi SesaZlebloba, Seafasos is garemoeba, ramdenad eqce-
va konkretuli piri kanoniT dadgenili statusisa da am statusis ganmsazRvreli 
kriteriumis zemoqmedebis qveS. rogorc ki sasamarTlo am sakiTxs gaarkvevs, kano-
nis avtomaturi moqmedebis Sedegad piri ganusazRvreli vadiT kargavs uflebaTa 
mTel kompleqss. instituciuri qmedunarianobis dadgenis dros kriteriumi, romel-
ic qmeduunarobas edeba safuZvlad, aris zogadi unarebis ararseboba. postsabWoTa 
da calkeuli aRmosavleTevropuli saxelmwifos gamoklebiT, es midgoma uaryofilia 
msoflio qveynebis umravlesobis mier. saqarTvelos samoqalaqo kodeqsi am models 
eyrdnoboda reformis ganxorcielebamde; b) SefasebiTi qmeduunarobis modeli _ Se-
fasebiTi midgoma efuZneba adamianis mier adre miRebul gadawyvetilebebs an gad-
6 ix. <https://matsne.gov.ge/ka/document/view/2549051>, [28.05.2016].
7 ix. <http://lawlibrary.info/ge/books/giz2011-ge-international_standards_for_human_rights_protection.pdf>, [28.05.2016].
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awyvetilebaTa erTobliobas. Tu adamiani miiRebs gadawyvetilebas, rac ar iqneba miC-
neuli „normalurad“ an „sazogadoebrivad faseulad“, amis Sedegad igi aRiarebuli 
iqneba qmeduunarod. subieqturobis SesaZlebloba am dros Zalian farToa, amitom 
is uaryofilia mTel msoflioSi;8 g) funqciuri qmeduunarobis modeli _ es midgoma 
qmedunarianobas afasebs „specifikuri sakiTxebis safuZvelze.“ aRniSnuli midgoma 
SesaZleblobas iZleva, qmedunarianoba dadgindes konkretul sakiTxebTan dakavSire-
biT. erT sakiTxTan dakavSirebiT adamianis gadawyvetilebis miRebis unaris Sefaseba 
da amgvari Sefasebis Sedegi aucileblad iseTive ver iqneba, rogoric sxva sakiTx-
Tan dakavSirebiT gadawyvetilebis miRebis unaris Sefaseba. mocemuli upiratesia, 
vinaidan axlos dgas adamianis uflebaTa samarTalTan. es modeli ergeba qmedunari-
anobis gansazRvris midgomas.9 am formas iTvaliswinebs dRes moqmedi saqarTvelos 
kanonmdebloba.

6. meurvis uflebamosilebis borotad gamoyeneba (sakanonmdeblo 
cvlilebamde)

sakonsitucio sasamarTlos gadawyvetilebis safuZvelze kanonSi cvlilebis Setana-
mde suraTi mZime iyo da araTu Seesabameboda, aramed mkveTrad ewinaaRmdegeboda 
„SezRuduli SesaZleblobis mqone pirTa uflebebis konvencias“.10 meurve wyvetda, 
qmeduunarod aRiarebuli piri iqneboda saxlSi Caketili, Tu mas eqneboda sazogadoe-
basTan urTierToba. xSir SemTxvevaSi msgavsi pirebis statusi sociumSi gaurkveveli 
iyo, radgan meurveebs erCivnaT, SSm pirebs rac SeiZleba naklebi kontaqti hqono-
daT garesamyarosTan. qmeduunarod aRiarebuli piris fsiqiatriul an samkurnalo 
dawesebulebaSi moTavsebis Sesaxeb gadawyvetilebis miRebis dros, umetes SemTxvevaSi 
Cndeboda kiTxvis niSnebi, iyo es aucilebeli piris janmrTelobisaTvis Tu ubral-
od dawesebulebaSi gamweseba meurvis interesebis gamoZaxili gaxldaT. mravlad iyo 
SemTxvevebi, rodesac meurveebi arakeTilsindisierad iyenebdnen TavianT uflebamo-
silebas da qmeduunaro adamianebis qonebas flangavdnen piradi saWiroebisaTvis. qar-
Tul sasamarTlo praqtikaSi gvxvdeba erT-erTi gadawyvetileba, romlis mixedviTac, 
sasamarTlom ganacxada, rom qmeduunaro piri ver daicavs sakuTar Rirsebas, vinaidan 
ar SeuZlia, aRiqvas ciliswamebis da Seuracxyofis mniSvnelobao. roca sasamarTlo 
msgavsad afasebs, aq „SezRuduli SesaZleblobis mqone pirTa uflebebis konvenciis“ 
standartebis dacvaze saubari zedmetia.

saqarTvelos kanonmdebloba ar aRiarebda, rom qmeduunaro adamians garkveuli 
unarebi mainc hqonda SenarCunebuli. im SemTxvevaSi, Tu mSoblebs sasamarTlo qmed-
uunarod CaTvlida, bavSvi mindobiT aRzrdas eqvemdebareboda, miuxedavad imisa, See-
ZloT Tu ara maT bavSvis aRzrda da masze saTanado zrunva. faqtobrivad maT CamorT-
meuli hqondaT adamianisaTvis erT-erTi upiratesi ufleba. 

sasamarTlo-fsiqiatriuli eqspertiza ar afasebda imas, Tu sazogadoebrivi cx-
8 ix. menabde v., SezRuduli SesaZleblobis mqone pirTa uflebebi _ universaluri gamowveva, krebul-
Si: korkelia k. (red.), adamianTa uflebaTa dacvis saerTaSoriso standartebi da saqarTvelo, Tb., 
2011, 161.
9 ix.: Amicus Brief in the ECtHR, Application No. 13469/06, D.D. v. Lithuania, written comments by the European 
Group of National Human Rights Institutions Pursuant to Articles 36(2), 22 April, 2008, <http://www.interights.org/app/
webroot/userimages/file/DD%20Amicus%20Human%20rights%20 institutions.pdf>, [29.05.2016]
10 ix. konvenciis teqsti: <http://ability.ge/ka/un_crpd>, [28.05.2016].
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ovrebis ra sferoSi hqonda adamians damoukidebeli moqmedebis SesaZlebloba, sad 
saWiroebda is sxva adamianis rCevis mixedviT saqmianobas da sad unda momxdariyo 
qmeduunaro adamianis meurviT Canacvleba. saqarTvelos kanonmdeblobiT, mkafiod ar 
iyo gansazRvruli piris qmeduunarod cnobis kriteriumebi.

sasamarTlo pirs Tu qmeduunarod cnobda, faqtobrivad, is iyo gamqrali samo-
qalaqosamarTlebrivi urTierTobebisaTvis. meurves ki eZleoda SeuzRudavi Sesa-
Zlebloba borotad gamoeyenebina sakuTari statusi da srulad ugulebeleyo Tavisi 
meurveobis qveS myofi piris neba. es mdgomareoba calsaxad miuRebeli gaxldaT da, 
vTvliT, rom aucilebeli iyo sakanonmdeblo cvlilebebi. 

7. axali redaqcia

axali redaqciiT saqarTvelos samoqalaqo kodeqsis me-12 muxlis me-4 nawilis Tanax-
mad, qmedunarianad iTvleba fsiqosocialuri saWiroebis mqone piri (mxardaWeris mim-
Rebi), anu piri, myari fsiqikuri gonebrivi/inteleqtualuri darRvevebiT, romelTa 
sxvadasxva dabrkolebasTan urTierTobam SesaZloa, xeli SeuSalos sazogadoebriv 
cxovrebaSi mis srul, efeqtian monawileobas sxvebTan Tanabar pirobebSi. saintere-
soa, rogor xdeba am statusis miniWeba?

„mxardaWeris mimRebi“ piri miiCneva qmedunarian pirad, romelsac fsiqosocialuri 
saWiroebebis individualuri Seswavlis safuZvelze SeiZleba, sasamarTlom dauniSnos 
mxardamWeri, anu piri, romelic mas daexmareba uflebebis realizebasa da interese-
bis dacvaSi. adekvaturi mxardaWeris ganxorcieleba gulisxmobs Sesabamisi codniT, 
teqnikiTa da komunikaciis strategiiT aRWurvil mxardamWerebs, romlebic gasweven 
serviss, mxardaWeris mimRebi pirebis saWiroebebis Sesabamisad.11

aRsaniSnavia, rom  fsiqosocialuri saWiroebis mqone pirad miCneva xde-
ba individualuri Sefasebis mixedviT, romelic ar efuZneba mxolod samedici-
no models da masSi mniSvnelovan adgils iWers socialuri Sefasebis sistemac: 
individualuri Sefasebisa da socialuri modelis asaxvis mizniT, eqspertizis daskvnas 
gascems biuro, xolo biuroSi, fsiqosocialuri saWiroebidan gamomdinare, eqsper-
tizis Casatareblad iqmneba multidisciplinuri jgufi 4 wevris SemadgenlobiT. am 
jgufSi Sedis fsiqiatri, fsiqologi, socialuri muSaki da okupaciuri Terapevti. 
agreTve aRsaniSnavia, rom biuros ufleba aqvs, eqspertizis CatarebaSi monawileobi-
saTvis moiwvios sxva Sesabamisi specialisti. fsiqosocialuri saWiroebis mqone piris 
samedicino-socialuri eqspertizis Catarebis wess SeimuSavebs da amtkicebs saqarT-
velos Sromis, janmrTelobisa da socialuri dacvis saministro.12 

samoqalaqo kodeqsSi, agreTve, ganisazRvra „fsiqosocialuri saWiroebis mqone 
piris“ mxardamWeris funqciebis zogadi CarCo. fsiqosocialuri saWiroebis mqone piris 
mxardamWeri movalea, Tvalyuri adevnos mxardaWeris mimRebis samedicino momsaxure-
bas, gamoikvlios misi survilebi, arCevani da daexmaros Sesabamisi gadawyvetilebis 
miRebaSi, rac gamoixateba gadawyvetilebis miRebisaTvis aucilebeli informaciis 
misTvis gasageb enaze miwodebaSi. 

11 ix. gviSiani l., qmedunarianobis sistemis reformisa da misi implementaciis procesis Sefaseba _ 
kanonmdeblobisa da praqtikis analizi, adamianis uflebebis swavlebisa da monitoringis centri 
(EMC), Tb., 2016, 51, xelmisawvdomia: <http://www.osgf.ge/files/2016/Publications/final_1.pdf>, [20.06.2016].
12 ix. <https://www.matsne.gov.ge/ka/document/view/2788241>, [29.05.2016].
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amavdroulad, qmeduunarod aRiareba ar unda niSnavdes piris „samoqalaqo sik-
vdils“, es ar aris piris nebis nivelirebis upirobo safuZveli. im uflebebis nawilSi, 
romelSic piri ar aris qmeduunarod cnobili, igi damoukideblad operirebs, xolo 
im nawilSi, romelSic qmeduunarod aris cnobili, pirs nebis implementaciaSi exmare-
ba konkretuli adamiani, Tumca, es ukanaskneli mis nebas ar Caanacvlebs. igi erTgvari 
damxmarea, raTa neba unaklod ganxorcieldes.13

gamonaklis SemTxvevebSi, Tuki SeuZlebelia mxardaWeris farglebSi piris nebis 
gamovlena Tveze met xans da am mdgomareobis gagrZeleba zians ayenebs mis saukeTeso 
interesebs, maSin kanoni uSvebs imgvar gamonakliss, rom sasamarTlom mxardamWers 
misces Canacvlebis ufleba.    

rogorc zemoT aRvniSneT, mxardamWers niSnavs sasamarTlo, romelic aseve gan-
sazRvravs mxardaWeris farglebs da mxardamWeri piris ufleba-movaleobebs. pirs 
mxardaWera SeiZleba, daeniSnos SromiTi saqmianobis, wvrilmani garigebis dadebis, 
samewarmeo saqmianobis, uZravi qonebis marTvis/gankargvis, sacxovrebeli adgilis 
gansazRvris, mkurnalobaze Tanxmobis gamoxatvis, misTvis zianis miyenebis Tavidan 
acilebis mizniT da sxva uflebebisa da movaleobebis gansaxorcieleblad, romlebsac 
sasamarTlo individualuri Sefasebis safuZvelze gansazRvravs.

mxardamWerad SeiZleba, dainiSnos ojaxis wevri, naTesavi an axlobeli, romelic 
kanonmdeblobiT gaTvaliswinebul moTxovnebs akmayofilebs.

mxardamWeris saqmianobas zedamxedvelobas gauwevs meurveobisa da mzrunvelobis 
organo, romlis mizanic mxardamWeris funqciebis kontroli iqneba. mxardamWeri val-
debuli iqneba, am organos miawodos informacia sasamarTlos mier misTvis gansazRvru-
li movaleobebis SesrulebasTan dakavSirebiT. mxardamWeris mTavar valdebulebad 
gvevlineba, rom Tvalyuri adevnos aseTi piris mudmiv samedicino momsaxurebas, ga-
moikvlios misi survilebi/arCevani da daexmaros Sesabamisi gadawyvetilebis miRebaSi.

8. mxardamWeris uflebamosilebis ganxorcielebaze kontroli 

13055-e muxliT pasuxismgebloba ekisreba meurveobisa da mzrunvelobis organos, 
raTa maT kontroli gauwion mxardamWeris mier ganxorcielebul moqmedebebs, xolo 
Tu meurveobisa da mzrunvelobis organo daadgens, rom mxardamWeri ar asrulebs 
sasamarTlos gadawyvetilebiT an/da saqarTvelos kanonmdeblobiT misTvis gansaz-
Rvrul movaleobebs, uaryofiTi daskvna gamoaqvs da meurves akisrebs administraci-
ul/sisxlissamarTlebriv pasuxismgeblobas, aseve Tavisi movaleobisagan aTavisu-
flebs meurves/mzrunvels an mimarTavs sasamarTlos damrRvevi piris mxardamWeris 
movaleobisagan gaTavisuflebis moTxovniT. 

aseT SemTxvevaSi, sasamarTlo gadawyvetilebis gamotanamde mxardamWers uCerebs 
uflebamosilebas da misi movaleobebis Sesrulebas akisrebs meurveobisa da mzrun-
velobis organos specialurad uflebamosil pirs (romelzedac vrceldeba mxardam-
WerisTvis kanoniT dadgenili uflebebi da movaleobebi). am cvlilebiT kanonmde-
blobaSi realurad Seiqmna kontroli meurveze da misi uflebamosilebac SeizRuda. 
vinaidan meurveobisa da mzrunvelobis organos meTvalyureobiT mxardaWeris Ti-

13 ix. menabde v., SezRuduli SesaZleblobis mqone pirTa uflebebi _ universaluri gamowveva,krebul-
Si, korkelia k. (red.), adamianTa uflebaTa dacvis saerTaSoriso standartebi da saqarTvelo, Tb., 
2011, 161.
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Toeul saeWvo moqmedebaze moxdeba saTanado reagireba. agreTve unda aRiniSnos isic, 
rom Tu arsebobs pirisaTvis mxardaWeris farglebis Secvlis safuZveli, sasamarT-
los mxar daWeris mimRebis, ojaxis wevris, mxardamWeris (mxardamWerebis), fsiqiatri-
ul-samkurnalo dawesebulebis, meurveobisa da mzrunvelobis organos gancxadebisa 
da „fsiqosocialuri saWiroebidan gamomdinare eqspertizis Catarebis Sesaxeb“ saqa-
rTvelos kanonis Sesabamisad Catarebuli eqspertizis daskvnis safuZvelze gamoaqvs 
gadawyvetileba am pirisaTvis mxardaWeris farglebis Secvlis Sesaxeb.

migvaCnia, rom progresulia, aseve, meurveobis/mzrunvelobis/mxardamWeris 
zedamxedvelobis monacemTa bazis Seqmna, vinaidan meurveobisa da mzrunvelobis 
organos mier ganxorcielebuli kontrolis meqanizmebi bevrad ufro qmediTi da 
sistematizirebuli iqneba, rac ganapirobebs kvlav mxardamWeris mimRebis mdgomareobis 
dakvirvebasa da daskvnis gakeTebas, sWirdeba, Tu ara mas mxardaWera. es ki gamoricxavs 
mxardamWeris mier raime saxiT uflebis borotad gamoyenebas. 

rac Seexeba kontrolis periodulobas, kanonSi detaluradaa ganmartebuli, 
rom meurvis, mzrunvelisa da mxardamWeris mier TavianTi movaleobebis Sesrule-
baze zedamxedvelobas meurveobisa da mzrunvelobis organo axorcielebs: a) 6 Tve-
Si erTxel; b) sasamarTlos mier gansazRvruli periodulobiT; g) Tavisi iniciativ-
iT, Semxvedri aucileblobidan gamomdinare, Tu arsebobs informacia meurveobisa 
da mzrun velobis organos Carevis saWiroebis Sesaxeb, aseve, dawesda faqtobrivi 
zedamxedvelobac, rac, Cveni azriT, kvlav misasalmebelia.

9. strasburgis sasamarTlos gadawyvetileba

CRPD iTvaliswinebs saukeTeso praqtikasa da gamocdilebas, romelic adamianis 
uflebebis dacvis sferoSi dagrovda da gvTavazobs Zalian moqnil meqanizmebs, rac 
uzrunvelyofs saxelmwifoTa maqsimalur monitoringsa da dainteresebul pirTa maq-
simalur CarTulobas am monitoringSi.

am mxriv, Zalian saintereso gadawyvetilebaa saqmeze _ `glori Sveicariis winaaR-
mdeg~, romelic adamianis uflebaTa evropulma sasamarTlom 2009 wlis 2 ivliss miiRo. 
saqme exeboda SezRuduli SesaZleblobis mqone axalgazrda kacs, romlis specialuri 
saWiroebebi Sveicariis mTavrobam ar gaiTvaliswina da samxedro savaldebulo sam-
saxurSi wasvlis SesaZleblobis gamoricxvis Semdeg fuladi jarima Seufarda. aRsan-
iSnavia, rom Sveicarias im droisaTvis araTu ratificirebuli, xelmowerilic ki ar 
hqonda CRPD. swored amitom, mosarCelis argumenti, rom saxelmwifos unda exelmZR-
vanela gonivruli misadagebis principis Sesabamisad, romelic konvenciiT aris garan-
tirebuli, arasworad miaCnda, Tumca, sasamarTlom gaiziara batoni gloris argumen-
tebi da daadgina, rom Sveicariam daarRvia konvenciis me-8 da me-14 muxlebiT daculi 
uflebebi. sasamarTlom CRPD-ze dayrdnobiT, gaafarTova konvenciis Sinaarsi. man 
aRniSna, rom CRPD ratificirebuli aqvs evropis sabWos qveynebis umravlesobas, ris 
Sedegadac arsebobs evropuli konsensusi SezRuduli SesaZleblobis mqone pirebis 
uflebebis im standartiT dacvaze, romelsac CRPD uzrunvelyofs, swored amitom 
mniSvneloba aRar eniWeba imas, aqvs Tu ara Sveicarias ratificirebuli aRniSnuli 
konvencia, radgan, sasamarTlos azriT, es standartebi adamianis uflebaTa evropuli 
konvenciis Semadgeneli nawilia.14

14 ix. <http://www.mdac.info/node/187>, [29.05.2016].
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 10. daskvna
 

rogorc mogexsenebaT, sakonstitucio sasamarTlos gadawyvetilebis safuZvelze 
ganxorcielda reforma, romlis mixedviTac, Seicvala kanonmdeblis midgoma. ter-
minebi `Wkuasustoba“ da `suliT avadmyofoba“ Seicvala fsiqosocialuri saWiroe-
bis mqone piris cnebiT _ imave `mxardaWeris mimRebiT“. samoqalaqo kodeqsis Zveli 
redaqciis mixedviT SezRuduli SesaZleblobis mqone piri ar aRiqmeboda, rogorc 
samarTalwarmoebis subieqti. is faqtobrivad gamqrali iyo yovelgvari samoqalaqo 
urTierTobidan. sazogadoebrivi cxovrebis arc erT sferoSi maT ar gaaCndaT damou-
kidebeli moqmedebis SesaZlebloba, Tuki isini sasamarTlos mier qmeduunarod iqne-
bodnen aRiarebulni. cvlilebis Sedegad ki samedicino modeli Secvala socialuri 
Sefasebis modelma, piris mxardaWeris mimRebad cnoba xdeba individualuri Sefasebis 
Sedegad. dRes Cven, mxardamWeris institutis mixedviT, gvaqvs ara nebis Canacvlebis, 
aramed, mxarSi dgomis, daxmarebis principi. 

dRes ukve SesaZlebelia, SezRuduli SesaZleblobis mqone prima gamoavlinos neba 
sazogadoebrivi cxovrebis garkveul sferoSi damoukideblad, miiRos konsultacia 
da gadawyvetilebis misaRebad saWiro informacia, mimarTos sasamarTlos sarCeliT, 
daqorwindes da sxva. 

aRsaniSnavia isic, rom ganisazRvra mxardamWeris funqciebis zogadi CarCo, misi 
uflebamosilebis ganxorcielebaze dawesda kontroli, Seiqmna meurvobis/mzrun-
velobis/mxardamWeris zedamxedvelobis monacemTa baza, rac SegviZlia, vTqvaT, rom 
aris sakmaod didi win gadadgmuli nabiji, gaeros 2006 wlis konvenciis standartebis 
sakanonmdeblo doneze mowesrigebis TvalsazrisiT. aRniSnuli reformis dadebiT da 
uaryofiT mxareebs ki sasamarTlo praqtika gviCvenebs.

Cveni naSromis farglebSi mimovixileT meurveobis institutis istoriuli eqskur-
si, saerTaSoriso midgoma, samedicino da socialuri Sefasebis sistemebi, saqarTve-
los samoqalaqo kodeqsis Zveli da axali redaqcia, raTa gveCvenebina meurveobisa 
da mxardamWeris institutebis urTierTmimarTeba fsiqosocialuri saWiroebis mqone 
piris uflebebTan dakavSirebiT.

s. qadaria, n. axalaZe meurveobisa da mxardamWeris institutebis urTierTmimarTeba



105

#1, 2016                   Tsu samarTlis mimoxilva specialuri gamocema

Megi Diasamidze (MA Student, TSU)

Abuse of Power by Guardian, as a Threat to Rights of Guarded Person

Abstract

This article regards the decision of Constitutional Court of Georgia, held on 8 October 2014, which de-
clared unconstitutional existing civil law regulations concerning assessment of legal incapacity on the 
basis of the mental disorder. This decision became the foundation for establishing the support system in 
Georgian legislation and, therefore, caused complex changes in the regulation of legal capacity issue. 

The purpose of the article is to demonstrate unlimited discretion of guardian according to the pre-ex-
isting legislative framework and the threat of misusing this discretion by a guardian, which may result in 
deprivation of rights of guarded person. Besides, the compatibility of amended legislation with require-
ments and recommendations of international treaties is analyzed herein. The article also contains prin-
ciples that should be taken into consideration while examining the issue of the legal capacity of minors.  

For the better illustration of the topic, comparative analyses of  two legal regimes _ support system 
and guardianship _ is  provided in the article. The necessity of legislative changes, as well as related 
questions and answers, are also presented herein. The article describes the international practice and main 
problematic aspects concerning abuse of legally incapable person’s rights by their own guardian, which 
have to be taken into consideration while implementing new regulations. Furthermore, the article covers 
the standards, requirements, and procedural rules, stipulated by international regulations, for assessment 
the legal incapacity of persons in need of psychosocial support.

The aim of an actual implementation of legislation, as amended on 1st of April 2015, points to the 
increased importance of above-mentioned matters. Bearing in mind the example of international experi-
ence, it is possible to reach, by virtue of acceptable and effective measures, the aim of protecting rights 
of persons in need of psychosocial support from infringement not only by themselves or third parties, but 
also to prevent supporters, designed for depending rights of these persons, from depriving beneficiaries 
from of their rights by abusing their own powers.
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megi diasamiZe*

meurvis mier uflebis borotad gamoyeneba, rogorc sameurveo 
piris uflebis uaryofis safrTxe

1. Sesavali

saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetilebis1 
miRebamde saqarTveloSi moqmedi kanonmdeblobiT qmeduunaro piris interesebiT 
moqmedi meurvis mimarT konkretuli sakanonmdeblo normebi iTvaliswinebda piris 
qmeduunarod aRiarebas Wkuasustobis an suliT avadmyofobis gamo, rasac Sedegad 
mohyveboda qmeduunaro piris uflebebis kanonieri warmomadgenlis (meurvis) mier 
ganxorcieleba. sakonstitucio sasamarTlos dasaxelebuli gadawyvetilebiT 2015 
wlis 1-eli aprilidan aRniSnul regulirebaSi Zaladakargulad iqna miCneuli misi 
normatiuli Sinaarsi, romelic iTvaliswinebs „suliT avadmyofi“ piris qmeduunarod 
miCnevas misi individualuri gonebrivi SesaZleblobebis gaTvaliswinebis gareSe2, 
xolo 2015 wlis 20 martis „saqarTvelos samoqalaqo kodeqsSi cvlilebis Setanis 
Sesaxeb“ saqarTvelos kanoniT, romelic amoqmedda, aseve, 2015 wlis 1-eli aprilidan, 
arsebul qmeduunaro pirTa da maT meurveobis institutSi moxda Zireuli cvlile-
bebis Setana3.

winamdebare naSromSi ganxilulia meurvis mier misTvis kanoniT miniWebuli ufle-
bebis borotad gamoyenebis saSiSroeba samoqalaqo kodeqsSi cvlilebebis Setanamde, 
cvlilebebis Semdeg mxardamWeris mier Tavisi uflebebis gamoyenebis sakiTxi, qmedu-
unarobasTan dakavSirebiT sazRvargareT arsebuli regulireba. aseve, warmodgenili 
iqneba dRes moqmedi regulirebebi mxardamWerisa da mxardaWeris mimRebis Sesaxeb, 
mxardamWeris funqciebisa da misi uflebebis farglebis mimoxilva, SezRuduli Sesa-
Zleblobebis mqone pirTa qmedunarianobasa da nebis gamoxatvis Tavisuflebis uzenae-
sobasTan dakavSirebiT arsebuli saerTaSoriso midgomebi.4

2. SezRuduli fsiqosocialuri unaris mqone piris qmedunarianobis 
samarTlebrivi dacvis aucilebloba

 
`qmedunarianoba“ _ esaa subieqtis unarianoba TviTon, Tavisi moqmedebiT moaxdinos 
uflebaunarianobis Sinaarsis praqtikuli realizacia,5 es , Tavis mxriv, migviTiTebs 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis mag-
istraturis saganmanaTleblo programis me-2 semestris studenti.
1 saqarTvelos sakonstitucio sasamarTlos meore kolegiis 2015 wlis 8 oqtombris gadawyvetileba 
saqmeze #2/4/532,533, <https://matsne.gov.ge/ka/document/view/2549051>.
2 saqarTvelos kanoni `saqarTvelos samoqalaqo kodeqsi“, #786, 26.06.1997w., konsolidirebuli ver-
sia (08/10/2014 _ 17/10/2014), <https://matsne.gov.ge/ka/document/view/31702?publication=73>.
3 saqarTvelos kanoni `saqarTvelos samoqalaqo kodeqsSi“ cvlilebis Setanis Sesaxeb, №3339-IIs, 
20.03.2015 w.,<https://matsne.gov.ge/ka/document/view/2789947#DOCUMENT:1>. 
4 sakiTxze arsebuli saerTaSoriso midgomebi ganxilul iqneba SezRuduli SesaZleblobis mqone 
pirTa uflebebis konvenciis (<http://www.un.org/disabilities/convention/conventionfull.shtml>) Sesabamis-
ad, romlis monawilec #14/25 saerTaSoriso SeTanxmebis ZaliT saqarTvelo gaxda 2014 wlis 12 
aprils, <https://matsne.gov.ge/ka/document/view/2334289>.
5 zoiZe b., korZaia T., saqarTvelos samoqalaqo kodeqsis onlainkomentari, muxli me-12, veli 1, 
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fizikuri piris ganuyofel da masTan mWidrod dakavSirebul unarebTan mimarTebiT 
TviT am piris nebisa da rolis mniSvnelobaze. 

qmedunarianobis udidesi mniSvnelobidan gamomdinare evropis sabWos ministr-
Ta komitetis mier wevri saxelmwifoebisaTvis SemuSavda rekomendacia „qmeduunaro 
srulwlovani pirebis samarTlebrivi dacvis Sesaxeb“,6 romliTac dadginda am saxel-
mwifoTaTvis saxelmZRvanelo zogadi principebi srulwlovan qmeduunaro pirebTan 
dakavSirebiT. rekomendacia gamsWvalulia pirovnebis uflebebisa da misi Rirsebis 
pativiscemis ideiT da, sxvasTan erTad, mouwodebs saxelmwifoebs piris qmedunari-
anobis mdgomareobis SenarCunebisadmi miswrafebisken. warmogidgenT rekomendaciis 
ramdenime princips:

1. qmedunarianobis maqsimaluri dacva, romelic wevr saxelmwifoebs miuTiTebs, 
Sesabamisi kanonmdebloba gaxadon rac SeiZleba moqnili, raTa aRiarebul iqnes qmed-
uunarobis gansxvavebuli xarisxebis arseboba da qmeduunarobis mdgomareobis cvale-
badoba drois mixedviT. pirovnebisTvis warmomadgenlis/meurvis daniSvna (Tu sxva 
damcavi zoma) avtomaturad ar unda iwvevdes qmedunarianobis srul dakargvas. gan-
sakuTrebiT ki avtomaturad dakargvas ar SeiZleba daeqvemdebaros pirovnebis iseTi 
uflebebi, rogorebicaa: xmis micemis, anderZis datovebis, janmrTelobis sferosTan 
dakavSirebul procedurebze uaris Tqmis an Tanxmobis micema/gamoTxovis, piradi xa-
siaTis gadawyvetilebebis miRebis ufleba, aseve, samarTlebrivad efeqturi yovel-
dRiuri transaqciebic maqsimalurad unda darCes gansaxilveli piris pirad kompe-
tenciaSi.7

2. aucilebloba da subsidiuroba, romliTac ganmtkicebulia qmedunarianobasTan 
dakavSirebuli yovelgvari zomis gamoyeneba mxolod aseTis aucileblobisas da misi 
damxmare xasiaTis dacva, aqve ganmartebulia, rom aucileblobis dadgenisas unda 
iqnes ganxiluli yvela konkretuli dakavSirebuli garemoeba da qmedunarianobis gam-
oyenebis sferoebidan yvelaze umniSvnelo SeTanxmebebis/xelSekrulebebis dadebac da 
ojaxis wevrebisgan misaRebi minimaluri mxardaWerac ki8. 

3. proporciuloba _ miRebuli zomebi unda iyos qmedunarianobis xarisxis pro-
porciuli da Seesabamebodes arsebul garemo faqtorebsa da piris individualur 
saWiroebebs. pirovnebis qmedunarianobaSi Careva maqsimalurad minimumamde unda dai-
yvanebodes da msgavsi dacvis meqanizmebis/zomebis daniSvna unda Seesabamebodes maTi 
amoqmedebis pirvelwyaro mizans.9

garda CamoTvlili materialuri samoqalaqo uflebebisa saproceso qmedunariano-
bac did rols asrulebs pirisaTvis samoqalaqo brunvaSi srulyofili funqcionire-
bisaTvis. saproceso qmedunarianoba aris yvela piris unari, Tavisi moqmedebiT ganax-
orcielos sasamarTloSi saproceso uflebebi da Seasrulos saproceso movaleobebi, 
agreTve, daavalos saqmis warmoeba warmomadgenels.10

zemoaRniSnulidan gamomdinare, qmedunarianoba, anu „fizikuri piris unari, Tav-

24.03.2016, <http://www.gccc.ge/>, [04.06.2016].
6 evropis sabWos ministrTa komitetis 1999 wlis 23 Tebervlis rekomendacia R (99)4 „qmeduunaro 
srulwlovani pirebis samarTlebrivi dacvis Sesaxeb“, <http://www.coe.int/t/dg3/healthbioethic/texts_and_
documents/Rec(99)4E.pdf>.
7 iqve, principi #3, 3.
8 iqve, principi #5, 3-4.
9 iqve, principi #6, 4.
10 saqarTvelos kanoni `saqarTvelos samoqalaqo saproceso kodeqsi“, #1106, 14.11.1997 w., muxli 
81.
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isi nebiTa da moqmedebiT sruli moculobiT SeiZinos da ganaxorcielos samoqalaqo 
uflebebi da movaleobebi“11 warmoadgens piris uflebrivi gamoxatulebis xorcSesx-
mis ganmapirobebel mTavar elements, Sesabamisad, dgas aRniSnuli unaris SezRudvi-
saTvis aradiskriminaciuli da `adamianis uflebaTa dacvis saerTaSoriso konvenci-
is~12 Sesabamisi sakanonmdeblo regulirebis arsebobis aucilebloba. pirs erTgvarad 
qmedunarianoba unda SeezRudos kompetenturi sasamarTlos gadawyvetilebis sa-
fuZvelze da Sesabamisi garemoebebis saTanado Seswavlis pirobebSi dadgindes mx-
ardaWeris farglebi da mxardamWeris ufleba-movaleobebi. aucilebelia, aRniSnuli 
procesi moqceuli iyos adamianis sasicocxlod mniSvnelovani arsebiTi uflebebis 
dacvis rac SeiZleba maRali standartis farglebSi. saqarTvelos sakonstitucio sa-
samarTlos 2014 wlis 8 oqtombris gadawyvetilebis miRebamde, saqarTvelos samoqa-
laqo kanonmdeblobaSi gaTvaliswinebuli wesiT saqarTvelos saerTo sasamarTloebi 
qmeduunarod aRiarebdnen im pirebs, romelTac gaaCndaT Wkuasustobisa Tu suliT 
avadmyofobis diagnozi, romelic dgindeboda samedicino daskvniT, xolo pirs, arse-
buli regulirebis Sesabamisad, qmedunarianoba nawilobriv ar unarCundeboda, gar-
da SezRuduli qmedunarianobis SemTxvevebisa, romlebic samoqalaqo kanonmdeblo-
biT Semoifargleboda/Semoifargleba srulwlovani pirTa wriT, romlebic borotad 
iyeneben alkohols an narkotikul nivTierebebs da amis gamo Tavis ojaxs mZime mate-
rialur mdgomareobaSi ayeneben. sakonstitucio sasamarTlos 2014 wlis 8 oqtombris 
gadawyvetilebiT gamowveul cvlilebebamde arsebuli qmeduunarobis regulirebiT 
ilaxeboda zemoxsenebuli principebi da, Sesabamisad, piris fuZemdebluri uflebebi. 
mas Semdeg, rac aRniSnuli regulireba sakonstitucio sasamarTlos gadawyvetilebiT 
cnobil iqna arakonstituciurad, sasamarTlos sakiTxis gadawyvetisas meti pasux-
ismgebloba daekisra. amJamad, samedicino daskvna ar warmoadgens mxardaWeris mim-
Rebad piris aRiarebisaTvis erTaderT calsaxa safuZvels da garda amisa, sasamarT-
los mier unda Sejerdes Sesabamisi garemoebebi da faqtebi, raTa maT safuZvelze 
dadgindes pirisaTvis Tavisi nebis gamovlenis Tavisuflebis farglebi, mxardamWeris 
saWiroeba, aseve, ganisazRvros konkretuli sferoebi, romlebSic piri miiRebs mx-
ardaWeras sakuTari nebis gamoxatvis dros da sxva. 

mas Semdeg, rac qmeduunarobis institutis nacvlad srulwlovani pirebis mimarT 
amoqmedda mxardaWeris instituti, saqarTvelos kanonmdeblobaSi damkvidrebulia 
termini `fsiqosocialuri saWiroebis mqone piri“. piris fsiqosocialuri saWiroebis 
mqoned aRiarebisTvis aucilebelia Semdegi sami elementis erToblivad arseboba: 

•	 fizikur pirs aqvs myari fsiqikuri, gonebrivi/inteleqtualuri darRvevebi; 
•	 es darRvevebi sxvadasxva dabrkolebasTan urTierTqmedebaSi xels uSlis sazo-

gadoebriv cxovrebaSi am piris srul da efeqtian monawileobas; 
•	 saTanado rCevisa da daxmarebis gareSe moqmedebis SeuZlebloba.13

11 saqarTvelos kanoni `saqarTvelos samoqalaqo kodeqsi~, #786, 26.06.1997 w., muxli 12(1).
12 saqarTvelo adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis Sesaxeb evropuli konvenci-
is <http://www.echr.coe.int/Documents/Convention_ENG.pdf>, monawile gaxda 1999 wlis 11 maiss, <https://
matsne.gov.ge/ka/document/view/1208370>; 
13 zoiZe b., korZaia T., saqarTvelos samoqalaqo kodeqsis onlainkomentari, me-12 muxli, veli 13-14, 
24.03.2016, <http://www.gccc.ge/>, [04.06.2016].

m. diasamiZe     meurvis mier uflebis borotad gamoyeneba
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3. meurvisa da mxardamWeris mier Tavisi uflebis borotad gamoyeneba da 
nebis gamovlenis farglebi

cvlilebamde arsebuli kanoniT meurvisaTvis miniWebuli iyo ufleba, ganexorciele-
bina qmeduunaro piris uflebebi misi saxeliT. aRniSnuli SesaZlebloba meurves 
sameurveo piris uflebriv sferoSi Carevis ganusazRvrel Tavisuflebas aZlevda, miT 
ufro im viTarebaSi, rodesac qmeduunarod aRiarebis meqanizmi Zalian mouqneli iyo 
da TiTqmis saerTod ar icavda sameurveo piris uflebas qmedunarianobaze.

saqarTveloSi moqmed samoqalaqo kanonmdeblobaSi damkvidrebulia principi/nor-
ma, romlis mixedviTac, samoqalaqo ufleba unda ganxorcieldes marTlzomierad da 
dauSvebelia uflebis gamoyeneba martooden im mizniT, rom ziani miadges sxvas.14 aR-
niSnul principze samoqalaqo urTierTobebis damyareba emsaxureba samarTliani bal-
ansis dacvasa da erTi piris uflebrivi sferos ganxorcielebiT meore piris ufle-
brivi sferos xelyofis saSiSroebis aRmofxvras. miT ufro meti, mniSvnelobis mqonea 
meurvis mier Tavisi uflebis borotad gamoyenebis dauSvebloba, radgan meurve sa-
samarTlos mier aris daniSnuli sxva piris uflebis gansaxorcieleblad da dasacavad. 
aq saqme gvaqvs piris uflebasTan, gankargos sxva piris ufleba, rac calsaxad unda 
moeqces mkacr samarTlebriv CarCoebs. fsiqosocialuri saWiroebis mqone pirebi xSi-
rad gvevlinebian sxvadasxva niSniT mudmivad an droebiTad SezRuduli SesaZleblo-
bis mqoned. msoflios masStabiT aqtualuria SezRuduli SesaZleblobis mqone pirTa 
mimarT arasaTanado mopyrobis faqtebi, swored maTTvis daniSnuli meurvisa Tu mx-
ardamWeris mxridan, rac, cxadia, auaresebs maT mdgomareobas. aRniSnuli arasaTana-
do mopyroba an uflebaTa borotad gamoyeneba meurveTa/mxardamWerTa mxridan Sei-
Zleba iyos sami saxis: fizikuri da emociuri Zaladoba, finansuri eqsploatacia da 
pirovnebis interesebis ugulebelyofa. amerikis SeerTebul StatebSic ki qmeduunaro 
pirTa dacvaze orientirebuli sistemis didi tradiciebis miuxedavad sasamarTlo 
saqmeTa da statistikuri kvlevis Sedegad dgindeba, rom arsebobs srulwlovani piri-
saTvis daniSnuli meurvis (Guardian) mier Tavisi uflebis borotad gamoyenebis ori 
saxis gamomwvevi mizezi: damcavi kanonis arasrulfasovneba da kontrolis meqanizmis 
sisuste15. cxadia, orive komponenti warmoadgens meurveobis efeqturobis calsaxa 
garants da mxolod kumulaciurad uzrunvelyofs sameurveo piris uflebaTa saTana-
do dacvas, aseve, amerikis SeerTebuli Statebis praqtikuli problemebis kvlevaze 
dafuZnebiT, aSkaravdeba sasamarTloTa susti mxareebi meurvis daniSvnis sxvadasxva 
stadiebze. kvlav aSS-is praqtikis magaliTze vixiloT aSS-is mTavrobis zedamxed-
velobis samsaxuris kvleva, romlis farglebSi Seswavlil iqna aRniSnul sferoSi 
danaSaulebriv SemTxvevaTa rigi, romelSic msxverplad mogvevlina 158 qmeduunarod 
cnobili piri, romelTa finansuri eqsploataciis Sedegad meurveebma 5.4 aSS dolaris 
odenobiT qoneba danaSaulebrivi gziT miiTvises bolo 5 wlis ganmavlobaSi. kvlevis 
Semdeg identificirda moqmedi sistemis sami ZiriTadi susti wertili:

1. saqalaqo sasamarTloebma saTanadod ver Seafases potenciuri meurvis samarT-
lebrivi mdgradoba, nasamarTlobis istoria da finansuri mdgomareoba, gansazRvruli 
Rirebulebis qonebis marTvisTvis Sesabamisobis TvalsazrisiT _ pirovnuli Sesabamisoba;

14 saqarTvelos kanoni `saqarTvelos samoqalaqo kodeqsi“, #786, 26.06.1997 w., muxli 115.
15 amerikaSi moqmedi arasamTavrobo organizaciis „erovnuli asociacia meurveTa mier uflebis 
borotad gamoyenebis winaaRmdeg“ (NASGA) daskvna, <http://stopguardianabuse.org/nasga-legislative-mem-
bers/>. 
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2. saqalaqo sasamarTloebi ver gaumklavdnen daniSvnis Semdgom meurvis saqmiano-
bis monitoringis valdebulebas, ramac xeli Seuwyo meurveTa mier maTi uflebebis 
borotad gamoyenebas da mniSvnelovnad daazarala sameurveo piris qonebrivi inter-
esebi;

3. meurvis mier uflebis borotad gamoyenebis faqtis dadgenis Semdeg saqalaqo 
sasamarTloebis mier ar moxda federalur samsaxurebTan drouli komunikacia, ramac 
uflebis borotad gamomyenebel meurveebs faqtis gamovlenis Semdgomac misca Ses-
aZlebloba, garkveuli drois ganmavlobaSi esargeblaT TavianTi mdgomareobiT da, 
aseve, mieRoT federaluri benefitebi meurveobisTvis.16

aRsaniSnavia, rom zemoxsenebuli tendenciebi xSirad viTardeba moxucebuli pire-
bis mier qmeduunarod cnobis SemTxvevebSi, Tumca msgavsi problemebis winaSe dgas 
zogadad qmeduunaro pirTa meurveobis sistema.

4. qmeduunaro piris meurveobisa da fsiqosocialuri saWiroebis mqone 
pirTa mxardaWeris institutebis Sedareba

cxadia, rom kanonmdeblobis srulyofilebis miuxedavad, misi ganxorcielebis arae-
feqturi meqanizmebi warmoSobs savaraudo safrTxeebs da, sameurveo piris dacvis 
TvalsazrisiT, uSedego SeiZleba gaxdes, Tumca, pirveli nabiji mainc sakanonmdeb-
lo regulirebis srulyofa unda iyos. Cvens SemTxvevaSi gansakuTrebuli yuradRebis 
obieqtia saqarTveloSi arsebuli zogi sakanonmdeblo regulireba qmeduunaro piris 
meurvesTan dakavSirebiT cvlilebebamde da cvlilebis Semdeg. 

saqarTvelos samoqalaqo kodeqsis me-12 muxli, qmedunarianoba: 
cvlilebamde _ `qmeduunarod miiCneva, aseve, piri, romelic Wkuasustobis an su-

liT avadmyofobis gamo sasamarTlos mier aseTad iqneba aRiarebuli. am piris ufle-
bebs axorcielebs misi kanonieri warmomadgeneli (meurve)“. 

cvlilebis Semdeg _ `qmedunarianad iTvleba fsiqosocialuri saWiroebis mqone 
piri (Semdgom _ mxardaWeris mimRebi), anu piri, romelsac aqvs myari fsiqikuri, gone-
brivi/inteleqtualuri darRvevebi, romelTa sxvadasxva dabrkolebasTan urTierTq-
medebam SesaZloa, xeli SeuSalos sazogadoebriv cxovrebaSi mis srul da efeqtian 
monawileobas sxvebTan Tanabar pirobebSi, Tu es piri akmayofilebs am muxlis me-2 
an me-3 nawilis pirobebs (srulwlovani, emansipirebuli), amasTanave, aRniSnuli dab-
rkolebebi saTanado rCevisa da daxmarebis gareSe mniSvnelovnad arTulebs piris mier 
sakuTari nebis Tavisuflad gamoxatvas da informirebuli da gaazrebuli arCevanis 
gakeTebas sasamarTlos mier gansazRvrul sferoSi“. 

am konkretuli cvlilebiT, SeiZleba iTqvas, rom arsebuli regulirebebi revolu-
ciurad gadaisinja da swored aRniSnuli muxlis cvlileba daedo safuZvlad sxva da-
narCen cvlilebas qmeduunarobasTan mimarTebiT. meurvisTvis miniWebuli sameurveo 
piris uflebaTa rigi kvlav dabrunda meurvis uflebrivi sferodan sameurveo piris 
uflebriv sferoSi da aRniSnuls gansxvavebuli saxelwodeba mieZRvna mxardaWeris 
institutis saxiT. sasamarTlos dauwesda maRali standarti pirisadmi mxardaWeris 
miRebis saWiroebis sferoebis gansazRvrisa da meurvis daniSvnisTvis. im pirobebSi, 

16 aSS-is mTavrobis zedamxedvelobis samsaxuris 2010 wlis seqtembris angariSi/kvleva, „meurveo-
ba“, 7-9, <http://www.gao.gov/assets/320/310741.pdf>. 
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rodesac meurve anacvlebda sameurveo pirs nebis gamovlenis TvalsazrisiT, amJamin-
del regulirebaSi am saxis Canacvleba SeuZlebeli gaxda da upiratesi gaxda piris 
damoukidebeli nebis gamovlena. SeiZleba, daisvas kiTxva Tu ramdenad daculia mx-
ardaWeris mimRebi piri mxardamWeris mxridan uflebis borotad gamoyenebisgan amJa-
mindeli regulirebiT. marTalia, dReis mdgomareobiT aRniSnul sakiTxze ar arse-
bobs sasamarTlo praqtika da metic, es periodi gardamavlad saxeldeba (2015 wlis 
1-eli aprilidan 4 weli), Tumca samoqalaqo saproceso kodeqsiT mxardamWers ukve ev-
aleba meurveobisa da mzrunvelobis organosTvis sasamarTlos gadawyvetilebiT dad-
genili periodulobiT angariSis wardgena, rac ar unda iyos 6 Tveze meti17 da aseve 
aRsaniSnavia mxardamWeris mimRebad aRiarebis Sesaxeb sasamarTlo gadawyvetilebis 
gadaxedvis, mxardaWeris farglebis Secvlis an misi gauqmebis Sesaxeb gancxadebis Se-
tanaze uflebamosil subieqtad TviT mxardaWeris mimRebis dasaxeleba.18 maSin, rode-
sac qmeduunaro piris mier gancxadebis Setana konkretuli sakiTxiT faqtobrivad 
SeuZlebeli iyo, dRes arsebuli regulireba Zalian praqtikulia da mxardaWeris mim-
Rebis uflebebzea orientirebuli. Semdegi kiTxva, rac SesaZloa, gaCndes aris maRali 
xarisxis fsiqosocialuri saWiroebis mqone pirisaTvis mxardamWeris daniSvnis efeq-
turoba da misi meurveobasTan daaxloebuli Sinaarsi. marTalia, sasamarTlos mier 
SesaZloa, ganisazRvros konkretuli sferoebi, romelTa farglebSi piri saWiroebs 
mxardaWeras, Tumca, vinaidan am sferoebis masStabi ar aris Semofargluli, SesaZle-
beli xdeba mxardaWeris yvela sferoSi daniSvna. amis miuxedavad gansaxilveli muxlis 
regulirebiT, mxardamWeri mxolod exmareba pirs da xels uwyobs mas sakuTari nebis 
Tavisuflad gamoxatvaSi da informirebuli da gaazrebuli arCevanis gakeTebaSi. nebi-
smier SemTxvevaSi nebis gamovlenis kompetencia aridebulia mxardamWerisgan. aseve, 
kiTxvis qveS SeiZleba daisvas TviT terminTa cvileba, Tumca dRes arsebuli reguli-
reba srulad Seesabameba saerTaSoriso sazogadoebis midgomebs sakiTxisadmi. rac 
Seexeba saxelwodebas „mxardaWera“, aucilebeli iyo misi Secvlac, radgan samoqalaqo 
kodeqsSi kvlav rCeba qmeduunarobis instituti da maTi aRrevisagan maqsimalurad 
Tavis aridebis mizniT da „mxardaWeris“ institutis miznisa da Sinaarsis sicxadisTvis 
saWiro iyo aRniSnuli terminologiuri cvlilebac.

Semdegi sayuradRebo regulirebaa ssk-is 58-e muxli, garigebis baTiloba:
cvlilebamde _ 1. baTilia mcirewlovnis an sasamarTlos mier qmeduunarod aRi-

arebuli piris nebis gamovlena. 3. baTilia nebis gamovlena suliT avadmyofis mier, 
roca es ar Seesabameba realuri viTarebis sworad aRqmas, Tundac is ar iyos sa-
samarTlos mier qmeduunarod aRiarebuli.

cvlilebis Semdeg _ 1. mcirewlovnis mier nebis gamovlena baTilia. 2. baTilia 
fsiqikuri aSlilobis mqone piris mier nebis gamovlena garigebis dadebisas, roca es 
realuri viTarebis sworad aRqmas ar Seesabameba, Tu es piri am garigebiT sargebels 
ar iRebs, Tundac igi sasamarTlos mier mxardaWeris mimRebad ar iyos cnobili.

im pirobebSi, rodesac qmeduunaro piris mier garigebis dadeba iTvleboda meur-
vis kompetenciaSi Semaval sakiTxad, ssk-Si daemata 581-e muxli, garigebis dadeba mx-
ardaWeris mimRebis mier da ssk-is 69-e muxlis me-31 nawili:

Tu mxardaWeris mimRebi debs garigebas sasamarTlos gadawyvetilebiT gansazRvru-
li mxardaWeris miRebis gareSe, garigebis namdviloba damokidebulia imaze, Semdgom 

17 saqarTvelos kanoni `saqarTvelos samoqalaqo saproceso kodeqsi“, #1106, 14.11.1997 w., muxli 
36321.
18 iqve, muxli 36323.
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mxardamWeri moiwonebs Tu ara mas, garda im SemTxvevisa, roca mxardaWeris mimRebi am 
garigebiT sargebels iRebs.

mxardaWeris mimRebis mier garigebis werilobiTi formiT dadebisas mas, mxareebis 
garda, xels awers mxardamWeri. mxardamWeri xelmoweriT adasturebs mxardaWeris mim-
Rebis mier garigebis dadebisas sasamarTlos gadawyvetilebiT gansazRvruli mxardaW-
eris gawevas. mxardamWeris mier mowoneba gulisxmobs imis garkvevas, mxardamWeris 
mier dadebuli garigeba namdvilad Seesabameba, Tu ara mis nebas, garigebaSi srulyo-
filad aris Tu ara asaxuli is pirobebi, ra pirobebiTac mxardamWers surda garige-
bis dadeba. aseTi faqtobrivi garemoebebis arsebobis SemTxvevaSi meryevad baTili 
garigebis namdviloba damokidebulia mxardamWeris mowonebaze19. aq naTeli xdeba Tu 
raoden gafarTovda mxardaWeris mimRebis uflebrivi sfero da is, rom mxardamWeri 
uflebamosilebis mkacr farglebs axorcielebs mxardaWerisas. Tavisi xelmoweriT is 
arc mxardaWeris mimRebis nebas gamoxatavs da arc mis nacvlad avlens nebas garigeba-
ze. SeiZleba iTqvas, aq warmoCindeba mxardamWeris ZiriTadi funqcia.

meurvis mier masze dakisrebuli valdebulebebis arajerovani Sesrulebis an maTi 
Seusruleblobis pirobebSi aRniSnuli sakiTxi ufro mwvavdeba specialur dawesebule-
bebSi moTavsebuli SezRuduli SesaZleblobis mqone pirebTan mimarTebiT. sameur-
veo piri, romlis uflebaTa ganxorcielebis neba SeboWilia meurvis nebiT sruliad 
daucveli rCeba ukanasknelis umoqmedobisas, razedac metyvelebs saqarTvelos sax-
alxo damcvelis 2012 wels Catarebuli dawesebulebaTa monitoringi, romelSic meur-
veobasTan dakavSirebiT saubaria, rom meurveobis sakiTxi mwvaved dgas SezRudui Ses-
aZleblobebis mqone pirTa dawesebulebebSi. mniSvnelovani problemaa beneficiarTa 
samoqalaqo uflebebis dacvis sakiTxi, gansakuTrebiT im beneficiarebTan mimarTebiT, 
romlebsac qmedunarianoba SezRuduli an CamorTmeuli aqvT. SSm pirTa dawesebule-
baSi ganTavsebul beneficiarebze mzrunvelobas axorcielebs saxelmwifo, Tumca 
gaurkvevelia visze delegirda saxelmwifos mxridan zrunvis ganxorcielebis ufle-
ba: dawesebulebebze, sadac beneficiarebi cxovroben, Tu socialuri momsaxurebis 
saagentoze, rogorc meurveobisa da mzrunvelobis organoze. monitoringis dros 
aRmoCnda, rom ramdenime beneficiari sasamarTlom aRiara qmeduunarod, Tumca dRem-
de ar hyavs daniSnuli meurve, rac aferxebs maTi uflebebis ganxorcielebas.20 dRes 
moqmedi samoqalaqo da samoqalaqo saproceso kodeqsebi akisrebs rig valdebulebebs 
iseT dawesebulebebsac, romelSic moTavsebulia 2015 wlis 1-el aprilamde qmeduun-
arod cnobili pirebi da am valdebulebaTa SesrulebisaTvis gansazRvrulia special-
uri vadebi.

5. SezRuduli SesaZleblobebis mqone pirTa nebis gamovlenisadmi 
saerTaSoriso samarTlis midgoma

SezRuduli SesaZleblobebis mqone piris statusi fizikur pirs rig SemTxvevaSi mieni-
Weba sxvadasxva xarisxiT fsiqikuri, gonebrivi/inteleqtualuri darRvevebis gamo, 

19 korZaia T., saqarTvelos samoqalaqo kodeqsis onlainkomentari, muxli me-12, veli 3-4, 24.03.2016, 
<http://www.gccc.ge/>, [04.06.2016].
20 SezRuduli SesaZleblobebis mqone pirTa dawesebulebebSi adamianis uflebaTa mdgomareobis 2012 
wlis angariSi, 2013, <http://www.ombudsman.ge/ge/news/1754-shezguduli-shesadzleblobebis-mqone-pirta-dawe-
sebulebebshi-adamianis-uflebata-mdgomareobis-2012-wlis-angarishis-prezentacia.page>.
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swored am safuZvlebiT SesaZleblobebis SezRudva ganapirobebs qmeduunarod piris 
cnobis aucileblobas. rogorc ukve aRiniSna, piris mimarT, romelsac SezRuduli 
aqvs SesaZleblobebi, saerTaSoriso samarTliT mowesrigebulia adamianis ufleba-
Ta da ZiriTad TavisuflebaTa dacvis maRali standarti, rac ganapirobebs saxel-
mwifos valdebulebas, daicvas Tavis iurisdiqciaSi myofi piri yovelgvari saxiT 
diskriminaciisagan, maT Soris SezRuduli SesaZleblobebis niSniT.21 aRniSnuli kon-
venciis garda, gansakuTrebuli yuradRebisa da valdebulebebis gamovlinebis maRali 
aucileblobis niSnad saerTaSoriso sazogadoeba saWirod miiCnevs calke moawesri-
gos SezRuduli SesaZleblobebis mqone pirTa uflebrivi mdgomareobis dacvis stan-
dartebi, rac gamoixateba „SezRuduli SesaZleblobis mqone pirTa uflebebis kon-
venciis“22 miRebiTa da maRali RirebulebiTi standartis dawesebiT gansakuTrebuli 
saWiroebis mqone pirTa mimarT. konvenciis erT-erT principad, romelic upirvelesad 
miiCneva, warmodgenilia adamianis Tandayolili pirovnuli Rirsebis, misi individua-
luri avtonomiis pativiscema, gadawyvetilebis miRebis Tavisuflebisa da pirovnebis 
damoukideblobis CaTvliT. aRniSnuli principis dacva aucilebelia SezRuduli Ses-
aZleblobis mqone pirTa mimarT saxelmwifos mier yvela ganxorcielebuli Tu gan-
saxorcielebeli qmedebisas. vinaidan aRniSnuli niSani istoriuladac ki warmoadgens 
diskriminaciis umniSvnelovanes safuZvels da qmnis moWarbebul safrTxes fizikur 
pirTa mier SezRuduli SesaZleblobebis gamo gaxdnen meti SezRudvis msxverplni, 
vidre sxva msgavsi niSnis armqone pirebi.

konvenciis xelSemkvreli saxelmwifoebi konvenciis me-12 muxliT adastureben, 
rom SezRuduli SesaZleblobis mqone pirebs ufleba aqvT samarTlis subieqtad aRi-
arebaze, sadac ar unda imyofebodnen isini. isini iReben Sesabamis zomebs SezRuduli 
SesaZleblobis mqone pirTaTvis im daxmarebis misawvdomobis uzrunvelsayofad, ro-
melic maT SeiZleba sWirdebodeT samarTlebrivi uflebaunarianobis realizebisaT-
vis. uzrunvelyofen, rom samarTlebrivi uflebaunarianobis realizebasTan dakav-
Sirebuli yvela zoma iTvaliswinebdes Sesabamis da efeqtur garantiebs maTi borotad 
gamoyenebis aRkveTis mizniT, adamianis uflebaTa saerTaSoriso samarTlis Tanaxmad. 
aseTi garantiebi unda uzrunvelyofdnen, rom uflebaunarianobis realizebasTan da-
kavSirebuli zomebi orientirebuli iyos pirovnebis uflebebze, survilsa da upi-
ratesobebze, Tavisufali iyos interesTa konfliqtisa da arasasurveli gavlenis-
agan, Seesabamebodes da ergebodes am pirovnebis mdgomareobas, gamoiyenebodes rac 
SeiZleba minimaluri droiT da regularulad mowmdebodes kompetenturi, damou-
kidebeli da miukerZoebeli organos an sasamarTlos mier. aRniSnuli garantiebi unda 
iyos mocemuli piris uflebebisa da interesebis xelmyofi zomebis proporciuli. 

konvenciis monawile saxelmwifoebi iReben yvela Sesabamis da efeqtur zomas, raTa 
uzrunvelyon SezRuduli SesaZleblobis mqone pirTa ufleba sakuTrebis flobasa da 
memkvidreobiT miRebaze, sakuTari finansuri saqmeebis marTvaze, sabanko sesxebis, 
saipoTeko, sxva finansuri kreditebis Tanabar misawvdomobaze da uzrunvelyofen, 
rom ar moxdes SezRuduli SesaZleblobis mqone pirebisaTvis sakuTrebis TviTnebu-
rad CamorTmeva.

konvenciis teqsti, romelic misi bunebidan gamomdinare xasiaTdeba zogadi da 

21 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis Sesaxeb evropuli konvencia, muxli 14, 
<http://www.echr.coe.int/Documents/Convention_ENG.pdf>.
22 ̀ SezRuduli SesaZleblobis mqone pirTa uflebebis konvencia“, preambula, <http://www.un.org/disabil-
ities/convention/conventionfull.shtml>.
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principis doneze dayvanili normebiT, SeZlebisdagvarad amomwuravad asaxelebs yve-
la im sferos, romelic SeiZleba dadges SezRuduli SesaZleblobis mqone pirebis 
uflebaTa darRvevis maRali riskis qveS da saxelmwifoebs mouwodebs meti gulisx-
mierebisken, swored am mimarTulebiT.

mokled SevexoT ramdenime qveyanaSi meurveobisa da mzrunvelobis sferoSi arse-
bul regulirebebs:

•	 germania
germaniaSi „meurveobis Sesaxeb kanoni“ warmoadgens germaniis samoqalaqo kodeqsis 

nawils. „meurveobis Sesaxeb kanoni“ ZalaSi Sevida 1992 wlis ianvarSi. is warmoadgens 
`srulwlovan pirTa meurveobisa da kuratorobis Sesaxeb samarTlis 1990 wlis 12 se-
qtembris reformis Sesaxeb aqtis~ Sedegs. aRniSnuli kanoni miiCneva srulwlovan pir-
Ta meurveobisa da kuratorobis manamde arsebuli susti regulirebebis masStabur 
gaumjobesebad. axali regulirebis implementaciamde, arsebuli meurveobis sistemis 
Tanaxmad, piri, romelic samarTlebrivad qmeduunarod iqneboda miCneuli avtomat-
urad kargavda: xmis micemis, qorwinebis, anderZis datovebis, biznesis gaZRolisa da 
elementaruli yofiTi garigebebis dadebis, iseTi rogorebicaa tanisamosis Tu saW-
mlis SeZena, uflebasac ki. piris qmedunarianobis avtomaturad dakargvis procesis 
maregulirebeli normebi gauqmda ufro moqnili sistemis sasargeblod, romelic da-
fuZnebulia qmeduunarod cnobili piris konkretul saWiroebebsa da SesaZleblobeb-
ze, misTvis meti damoukideblobis micemisTvis.

axali regulirebiT, mosamarTle, romelic ganixilavs qmeduunarobis sakiTxs, 
valdebulia, miiRos samedicino daskvna nevrologisagan Tu fsiqiatrisagan da aseve 
SesaZlebelia, moiTxovos angariSi pirovnebis socialuri garemos Sesaxeb. Semdeg mo-
samarTle oficialuri vizitiT midis pirovnebis ojaxSi, sadac dawvrilebiT ecnoba 
arsebul viTarebas da ismens masTan mcxovrebi pirebis mosazrebebs sakiTxze. mo-
samarTle aseve gamokiTxavs piris axloblebsa da naTesavebs, romlebsac axlo kavSiri 
aqvT sameurveo pirTan da ismens maT azrs meurveobis kuTxiT potenciurad misaRebi 
zomebis Sesaxeb. aRwerili procedura namdvilad grZelvadiania, Tumca gadaudebeli 
da saswrafo SemTxvevebis dros misi daCqarebac SesaZleblad gvevlineba.23

•	 dania
meurve (an ramdenime meurve) SeiZleba, daeniSnos pirs misi finansuri an/da piradi 

xasiaTis sakiTxebTan mimarTebiT, Tumca orive SemTxvevaSi es unda iyos specialu-
rad gansazRvruli qonebisa Tu sakiTxebis mimarT daniSnuli specialuri ufleba-
mosilebis farglebSi moqmedeba. Tumca, meurvis daniSvna aucilebelia mxolod da 
mxolod iseT SemTxvevebSi, Tu SezRuduli qmedunarianobis mqone an srulad qmedu-
unaro piris piradi xasiaTis saqmeebis saTanado doneze warmarTva SeuZlebelia ara-
formaluri gziT.

ganacxadi meurvis daniSvnaze SeiZleba, Tavad am pirma Seitanos, aseve amaze ufle-
bamosili arian: piris meuRle, arasrulwlovani Svili, mSoblebi, Zma da axlo naTe-
savebi, municipalitetis sakrebulo, Sesabamisi sajaro administraciuli organo da 
adgilobrivi policiis ufrosi. imave subieqtebs gaaCniaT meurveobis gauqmebisa Tu 

23 “Alzheimer Europe“ saerTaSoriso qolga organizaciis analizi, „2010: uflebaunarianoba da gad-
awyvetilebis miRebis procesi“, germania, 2012, 07.06.2016, <http://www.alzheimer-europe.org/Policy-in-Prac-
tice2/Country-comparisons/2010-Legal-capacity-and-proxy-decision-making/Germany>. 
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pirobebis Secvlis moTxovnis uflebac24.

•	 SvedeTi
SvedeTSi arsebobs meurveobis 3 forma: meurveoba arasrulwlovanTaTvis, mzrun-

veloba (God man) da mindoba (Förvaltare).
Tu piri avadmyofobis, gonebrivi/fsiqologiuri daavadebebis, janmrTelobis 

mdgo mareobis simZimisa Tu sxva msgavsi safuZvlebis arsebobis SemTxvevaSi saWiroebs 
daxmarebas misi uflebebis ganxorcielebasa da dacvaSi, misi qonebis movla-SenaxvisT-
vis da sxva, sasamarTlo dauwesebs mas mzrunvels (God man), Tu CaTvlis saWirod.

mindobili piris movaleobebi gansxvavdeba yovel konkretul SemTxvevaSi specifi-
kuri, individualuri saWiroebebis mixedviT. mindobili piris valdebulebebi Sez-
Rudulia sameurveo piris qonebisa an/da kapitalis marTva-menejmentiT, aseT viTare-
baSi sameurveo piri kargavs uflebas aRniSnul sakiTxebze miiRos gadawvetilebebi 25

•	 ruseTi
gansaxilvel sakiTxTan mimarTebiT ruseTis federaciis sakonstitucio sasamarT-

los dadgenilebiT26 2012 wels arakonstituciurad iqna cnobili piris qmeduunarod 
aRiarebis Semdeg meurvis mier qmeduunaro piris saxeliT yvela saWiro garigebis 
dadeba. cvlilebis Semdeg ruseTis samoqalaqo kodeqsis arakonstituciurad cnobi-
li muxlebi Semdegnairad Camoyalibda:

29.2 _ ̀ qmeduunarod aRiarebuli moqalaqis saxeliT sameurveo piris azris gaTval-
iswinebiT saxelSekrulebo urTierTobaSi Sedis meurve, xolo aseTi azris garkvevis 
SeuZleblobisas _ meurvisTvis sameurveo pirze moZiebuli informaciis gaTvalis-
winebiT, romelic moipoveba misi mSoblebisgan, wina meurveebisgan, sxva pirTagan, rom-
lebic keTilsindisierad emsaxurebodnen sameurveo pirs.

29.3 _ `moqalaqeze dadgenili meurveoba uqmdeba sasamarTlos gadawyvetilebis 
safuZvelze, xolo im SemTxvevaSi, Tu is iqneba cnobili SezRudulqmedunarianad, 
dauwesdeba mzrunveli.“27

6. daskvna

sakonstitucio sasamarTlos mier qmeduunarobisa da meurveobis institutSi zemox-
senebuli normebis arakonstituciurad cnobam Sedegad moitana samoqalaqo kanon-
mdeblobis optimizacia da misi saerTaSoriso moTxovnebTan Sesabamisoba. araerTi 
saerTaSoriso kvlevisa da oficialuri dokumentis Seswavlis Semdeg SeiZleba iTqvas, 
rom dRes moqmedi regulirebebi orientirebulia mxardaWeris mimRebis uflebebze 

24 “Alzheimer Europe“ saerTaSoriso qolga organizaciis analizi, „2010: uflebaunarianoba da gad-
awyvetilebis miRebis procesi“, dania, 2012, 07.06.2016, <http://www.alzheimer-europe.org/Policy-in-Prac-
tice2/Country-comparisons/2010-Legal-capacity-and-proxy-decision-making/Denmark>. 
25 “Alzheimer Europe“ saerTaSoriso qolga organizaciis analizi, „2010: uflebaunarianoba da gad-
awyvetilebis miRebis procesi“, dania, 2012, 07.06.2016, <http://www.alzheimer-europe.org/Policy-in-Prac-
tice2/Country-comparisons/2010-Legal-capacity-and-proxy-decision-making/Sweden>. 
26 ruseTis sakonstitucio sasamarTlos 2012 wlis 27 ivnisis dadgenileba N 15-П, <http://www.consul-
tant.ru/document/cons_doc_LAW_132150/92d969e26a4326c5d02fa79b8f9cf4994ee5633b/>. 
27 ruseTis samoqalaqo kodeqsi, 30.11.1994 w., N 51-ФЗ, muxli 29, <http://www.consultant.ru/document/
cons_doc_LAW_5142/97405e31b8cb1f1e528d52e98e8e60a7a2da9dea/>. 
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da warmoadgens myar safuZvels praqtikaSi aRniSnuli pirebisaTvis yvela saWiro 
qmedebis ganxorcielebisTvis. saerTaSoriso konvenciebisadmi qveynis kanonmdeblo-
bis misadageba saqarTvelos valdebuleba iyo axla ki jeri maT praqtikul ganxor-
cielebazea, rac ufro farTo da rTul procesad iTvleba saerTaSoriso praqtikaSic 
ki. samwuxarod, saqarTveloSi oficialurad dRemde ar ganxorcielebula SezRuduli 
SesaZleblobebis mqone pirTa statistikuri aRricxva. SesaZloa, swored am problemi-
dan Rirdes sakiTxisadmi midgoma da praqtikuli komponentebisaTvis meti yuradRe-
biT mokideba.

m. diasamiZe     meurvis mier uflebis borotad gamoyeneba
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Eto Rukhadze, Revaz Dekanosidze (LL.B. Students, TSU)

Right to Marriage of Persons in Need of Psychosocial Support _ Tendency of 
Broadening Notion of Legal Capacity

Abstract

From the beginning, the article covers the issue of the legal capacity of the persons in need of psychosocial 
support, which is starting point for exercising basic human rights and freedoms.

Afterwards, the importance of the right to marriage of disabled persons is outlined in the article. Stat-
utory regulation of the right to marriage entails stipulating certain requirements to be fulfilled in order to 
marry, however, such requirements and limitations should serve the aim of protecting fundamental princi-
ples of law. Consideration of international practice on the issue has shown that less restrictive measures, 
which do not exclude the right to marriage completely, are available. 

The article represents marriage as a specific type of contract, which, in contrast to other civil law 
transactions, entails not only property rights but private non-property rights as well.

The researching process revealed the means of protecting the weaker party of marriage, namely the 
marriage contract, which makes it possible to strengthen family relationships taking into considerations 
financial interests of parties. Comparing of soviet times and contemporary legislation on the topic and 
finding certain incompatibilities demonstrated the gradual and steady development of the regulatory 
framework. 

Through using a comparative analyzing method, the article represents approaches of legislative au-
thorities of Russia, Latvia, Czechia, England, Germany, France and Denmark regarding the issue. 

The practical importance of discussing presented topic is the necessity of reviewing statutory ap-
proaches towards the right to marriage of disabled persons as so required by the decision of the Constitu-
tional court of Georgia and ratification of Convention on the Rights of Persons  with Disabilities.

The authors are considering the issue in the following way: restriction of the right to marriage of 
persons in psychosocial need was aimed to protect them from non-voluntary marriage and their property 
interests. However, the authors have arrived at the idea that while the right to marriage can be restricted 
to less extent than it used to be, the justification of interference in this right to a great extent became ques-
tionable. Constitutional understanding of marriage itself requires voluntariness, therefore, additional de-
termination of person’s mental and intellectual capacity is unreasonable and inappropriate. Furthermore, 
it is impossible to completely abolish risks derived from persons with unlawful motives as the actual 
marriage is not prohibited.  It has to be noted as well that rights and obligations emerged in the case of de 
facto marriage are same as in official marriage. 

As a conclusion to the arguments developed in the article, authors note that restriction of the right to 
marriage is only justified to the extent necessary for the realization of other rights of disabled persons and 
the liberation of legislation for this purpose should be welcomed. The accessibility to the right to marriage 
on the statutory level for persons in psychosocial need indicates to the positive development of legislation, 
as marriage tend to be a type of social relationship that should be accessible for everybody who can realize 
and express independent will to marry.
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eTo ruxaZe*

revaz dekanosiZe**

fsiqosocialuri saWiroebis mqone pirTa qorwinebis ufleba - 
samarTalsubieqtobis Sinaarsis gafarToebis tendencia

1. Sesavali

`samarTali aris marTlwesrigisa da samarTlianobis xelovneba“ _ am sityvebiT iw-
yeba iurisprudenciis yvelaze didi da mniSvnelovani naSromi. samarTalma ise unda 
moawesrigos adamianTa qceva, rom sapirispiro interesebi urTierTSejerdes da sazo-
gadoebaSi wamoSobili samarTlebrivi problemebi samarTlianad gadawydes.1 sazoga-
doeba, romelic miznad isaxavs samarTlebrivi da socialuri saxelmwifos Seqmnas, 
amkvidrebs Sesabamis socialur Rirebulebebs, ris safuZvelzec uzrunvelyofilia 
calkeul pirTaTvis miniWebuli uflebebis ganxorcieleba.

piris mier sakuTari uflebebis realizacias kanonmdebeli ukavSirebs samarTlis 
iseTi institutis arsebobas, rogoric qmedunarianobaa. kerZo samarTlis subieqtis 
moqmedebis sazRvrebi Semofarglulia misi qmedunarianobis xarisxiT. Sesabamisad, 
sazogadoebis wevrTa uflebebi da movaleobebi gansxvavdeba, swored qmedebis ganxor-
cielebis Tavisufali nebis arsebobiTa da am nebis obieqturi gamoxatvis SesaZleblo-
bis mixedviT.

samarTlis subieqtTaTvis konstituciiT miniWebul sxva uflebebTan erTad mniS-
vnelovan adgils ikavebs qorwinebis uflebis arseboba, romelic dakavSirebulia, 
ara mxolod meuRleTa ufleba-movaleobebis gadanawilebasTan, aramed sxva sao-
jaxosamarTlebriv urTierTobebTan. aRniSnuli ufleba ar aris absoluturi da Seuz-
Rudavi, radgan kanonmdebloba awesebs qorwinebis uflebis SezRudvis wina pirobebs, 
maTgan erT-erTi ki daqorwinebis msurveli piris janmrTelobis mdgomareobaa.

saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetileb-
iTa da `SezRuduli SesaZleblobebis mqone pirTa uflebebis dacvis konvenciis“ rat-
ificirebis Semdeg dadga saWiroeba, rom gadaxediliyo iqamde arsebuli midgomebi 
SezRuduli SesaZleblobebis mqone (SemdgomSi _ SSm) pirebis qorwinebis uflebis Sez-
RudvasTan dakavSirebiT. 

naSromis mizania, mkiTxvels srulyofili STabeWdileba Seuqmnas fsiqosocialuri 
saWiroebis mqone pirTaTvis qorwinebis uflebis mniSvnelobaze. kvlevis farglebSi 
gamovlindeba qorwinebis uflebis miniWebis pozitiuri aspeqtebi, romlebic sakon-
stitucio sasamarTlos gadawyvetilebisa da samarTlis doqtrinaSi gavrcelebuli 
mosazrebebis fonze damkvidrda.

naSromi ganxiluli iqneba SedarebiTsamarTlebrivi kvlevis meTodis safuZvelze, 
kerZod, warmoCenili iqneba ruseTis, latviis, CexeTis, inglisis, germaniis, safrange-
Tisa da daniis kanonmdebelTa midgoma gansaxilvel TemasTan mimarTebiT.

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis baka-
lavriatis saganmanaTleblo programis me-7 semestris studenti.
**ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis baka-
lavriatis saganmanaTleblo programis me-7 semestris studenti.
1 cipeliusi r., iuridiuli meTodebis moZRvreba, Tb., 2009, 11.
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2. fsiqosocialuri saWiroebis mqone piri, rogorc samarTlissubieqti

yvela saxis samarTlebriv urTierTobaSi subieqtebi, vidre erTmaneTTan kavSirs 
daamyareben, maTTvis damaxasiaTebeli, garkveuli Tvisebebis matarebeli arian. subi-
eqti moqmedebis SesaZleblobis gamovlinebaa, Tavad moqmedeba ki subieqtis TvisebaTa 
realuri gamovlinebaa.2 swored samarTalsubieqtoba gansazRvravs, Tu ra Tvisebebi-
sa arian es subieqtebi, ris mixedviTac maT SeiZleba hqondeT garkveuli uflebe-
bi da movaleobebi,3 kerZo samarTlis subieqti SeiZleba iyos nebismieri fizikuri 
piri, romelsac Seswevs unari, Tavisi nebiTa da moqmedebiT sruli moculobiT SeiZ-
inos da ganaxorcielos samoqalaqo uflebebi da movaleobebi. qmedunarianoba gan-
sakuTrebiT rTuli da kompleqsuri sakiTxia, radgan is gavlenas axdens cxovrebis 
yvela sferoze, rogoricaa: sacxovreblis arCevis, daqorwinebis ufleba, SromiTi xe-
lSekrulebis dadeba, konkursSi monawileoba, qonebis marTva.4 piris aRniSnuli unari 
damokidebulia iseTi savaldebulo winapirobebis arsebobaze, rogorebicaa asaki da 
gonebrivi an/da fsiqikuri SesaZleblobebi, anu qmedunarianoba dakavSirebulia ara 
mxolod fizikuri piris asakTan, aramed mis janmrTelobasTanac.5 qmedunarianobasa 
da qmeduunarobas Soris gradaciisaTvis, anu am or statuss Soris momijnave situ-
aciis SeqmnisaTvs, kanonmdebelobiT aRiarebul iqna mxardaWeris mimRebis arsebobis 
SesaZlebloba.6 Sesabamisad, kanonmdebeli unar-Cvevebis mixedviT fizikur pirebs 
yofs sruli qmedunarianobis mqone, SezRuduli qmedunarianobis mqone, qmeduunaro 
da mxardaWeris mimReb pirebad, gansxvavebiT danarCeni samisagan, mxardaWeris mimRebi 
piris samarTlebrivi statusi gansazRvradia ara asakiT, aramed misi inteleqtua-
lur-fsiqikuri SesaZleblobebiT. adamiani SeiZleba iyos srulwlovani, magram misi 
janmrTelobis mdgomareoba ar aZlevdes mas normaluri gansjis unars.7

samarTalsubieqtoba mWidrod aris dakavSirebuli calkeuli subieqtis individ-
ualur niSnebTan.8 amitom, upirveles yovlisa, piris samarTlis subieqtTa konkret-
uli jgufisaTvis mikuTvneba unda ganxorcieldes misi pirovnebisaTvis damaxasiaTe-
beli unar-Cvevebisa da niSnebis gaTvaliswinebis safuZvelze. uflebaunarianobisagan 
gansxvavebiT, qmedunarianoba dakavSirebulia piris nebasTan, nebiT moqmedebasTan, 
rac moiTxovs fsiqikuri simwifis garkveul dones.9 ssk-is me-16 muxlis me-4 nawili 
konkretulad gansazRvravs fsiqosocialuri saWiroebis mqone pirovnebis, rogorc 
samarTlis subieqtis, statussa da mis aseTad miCnevis kriteriumebs. am normis Tanax-
mad, mxardaWeris mimRebad cnobisaTvis pirs unda hqondes iseTi myari fsiqikuri da 
gonebrivi darRvevebi, romelTa sxvadasxva sirTulesTan urTierTqmedeba, xels unda 
uSlides sazogadoebriv cxovrebaSi mis srul da efeqtian monawileobas, amasTan, es 
2 zoiZe b., samarTlis praqtikuli yofierebis Semecnebis cda upiratesad adamianis uflebaTa Wril-
Si, Tb., 2013, 63
3 kobaxiZe a., samoqalaqo samarTali, I, zogadi nawili, Tb., 2001, 112.
4 Legal Capacity in Europe, A Call to Action to Governments and to the EU, Hungary, Mental Disabillity Advocacy Cen-
ter, October 2013, 9. <http://mdac.info/sites/mdac.info/files/legal_capacity_in_europe.pdf>, [24.05.06.].
5 TumaniSvili g., saqorwino kontraqti, Tb, 2010, 48.
6 Toria a., qmeduunarod aRiarebul pirTa uflebebis dacva maTi Svilebis gaSvilebisas, krebulSi: 
korkelia k., (red.) adamianis uflebaTa dacva: miRwevebi da gamowvevebi, Tb., 2012, 93.
7 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 181. agreTve, Wanturia l., saqarT-
velos samoqalaqo kodeqsis komentari, wigni I, samoqalaqo kodeqsis zogadi debulebebi, muxli 12, 
Tb., 2002, 45.
8 kobaxiZe a., samoqalaqo samarTali I, zogadi nawili, Tb., 2001, 113.
9 iqve, 120.
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dabrkolebebi mniSvnelovnad unda arTulebdes mxardaWeris mimRebi piris nebis Ta-
visuflad gamoxatvasa da gaazrebuli arCevanis gakeTebas. cxadia, aRniSnuli daTqma 
logikuria, radgan adamianis qmedebas samarTlebrivi Sedegi rom mohyves, mas unda 
hqondes sakuTari nebismieri qcevis (nebaze dafuZnebuli) marTvisa da misi Sedegebis 
gaazrebis unari.10 miuxedavad imisa, rom aRniSnuli dabrkolebebi saTanado rCevisa da 
daxmarebis gareSe mniSvnelovnad arTulebs piris mier sakuTari nebis Tavisuflad ga-
moxatvas da informirebuli da gaazrebuli arCevanis gakeTebis SesaZleblobas, kanon-
mdebeli fsiqosocialuri saWiroebis mqone pirs qmedunarian pirad miiCnevs, romelic 
Tavis nebas mxardamWeri piris mier gaweuli daxmarebiT gamoxatavs.

inteleqtualuri da fsiqikuri janmrTelobis problemebi mkafiod gamoxatuli 
movlenaa.11 fsiqosocialuri saWiroeba ki dinamikuri cnebaa da warmoadgens janmrT-
elobis darRvevis mqone pirebis bunebriv moTxovnilebas. fsiqosocialuri saWiroe-
bis mqone pirebs ar SeuZliaT, damoukideblad miiRon monawileoba samoqalaqo urT-
ierToebSi da, amitom, isini gansakuTrebuli samarTlebrivi dacvis qveS imyofebian.12 
fsiqosocialuri saWiroebis mqone pirma Tavisi individualuri SesaZleblobebis 
Sefasebis Semdeg mxardamWeris daxmarebiT, Tavad unda miiRos monawileoba samoqa-
laqosamarTlebriv urTierTobebSi, iseve, rogorc msgavs gadawyvetilebas iRebs qme-
dunariani piri.13 aqedan gamomdinare, SSm pirTa mimarT individualuri midgomebis 
ganxorcielebiT saxelmwifo aRiarebs adamianis uflebaTa dacvisa da xelSewyobis 
aucileblobas intensiuri daxmarebis saWiroebis mqoneTa mimarT,14 radgan saTanado 
xelSewyobis gareSe es pirebi ver iqnebian kerZosamarTlebrivi urTierTobis Tanas-
wori subieqtebi.15

fsiqosocialuri saWiroebis mqone piri Tavisi samarTlebrivi statusiT, warmoad-
gens SSm pirs da masze vrceldeba `SezRuduli SesaZleblobis mqone pirTa uflebebis 
dacvis konvencia“, romlis me-12 muxli adgens am pirTa Tanasworobas samarTlis sxva 
subieqtebTan mimarTebiT. konvenciaSi ganxilulia funqciuri qmeduunarobis modeli, 
romelic ayalibebs qmedunarianobis SezRudvisas piris individualuri sa Wiroebebis 
gaTvaliswinebis savaldebuloobas. es midgoma qmedunarianobas afasebs „specifikuri 
sakiTxebis safuZvelze“.16 im SemTxvevaSi, Tu SSm pirebis mier SesaZlebelia konkret-
ul sferoSi nebis gamoxatva, amis Taobaze konvencia xelmomwer saxelmwifos aval-
debulebs, rom SSm pirebs Seuqmnan imis realuri SesaZlebloba, aqtiurad CaerTon 
uSualod maTTan dakavSirebuli sakiTxebis gadawyvetaSi.17 amasTan, xelSemkvreli 
saxelmwifoebi aRiareben aseT pirTa individualuri avtonomiisa da damoukideblo-
bis, maT Soris, sakuTari Tavisufali arCevanis gakeTebis saSualebis mniSvnelobas. 

10 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 117.
11 Legal capacity of persons with intellectual disabilities and persons with mental health problems, European Union for 
Fundamental Rights, Luxemburg, 2013, 11. <http://fra.europa.eu/sites/default/files/legal-capacity-intellectual-disabili-
ties-mental-health-problems.pdf>, [01.06.2016].
12 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 125.
13 zoiZe b., korZaia T., samoqalaqo kodeqsis onlain komentari, muxli 12, <www.gccc.ge>, [24.05.2016].
14 Convention on the Rights of Persons with Disabilities, Preamble, “eˮ, “jˮ. <http://www.un.org/disabilities/convention/
conventionfull.shtml>, [07.06.2016].
15 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 125.
16 menabde v., SezRuduli SesaZleblobebis mqone pirTa uflebebi _ universaluri gamowvevebi, 
krebulSi: korkelia k., (red.) adamianis uflebaTa dacvis saerTaSoriso standartebi da saqarTve-
lo, Tb., 2011, 161.
17 Convention on the Rights of Persons with Disabilities, Preamble, „o“, <http://www.un.org/disabilities/convention/con-
ventionfull.shtml>, [07.06.2016].
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SSm pirebis samarTalunarianobis uaryofam bevr SemTxvevaSi gamoiwvia maTi fun-
damenturi uflebebis CamorTmeva, maT Soris, _ arCevnebSi monawileobis uflebis, 
qorwinebisa da ojaxis Seqmnis uflebis, reproduqciuli uflebebis, mSoblis ufle-
bebis, axlo urTierTobebze da samedicino mkurnalobaze Tanxmobis uflebisa da 
avtonomiurobis uflebis.18

vinaidan, piris mxardaWeris mimRebad cnobis winapirobebis warmomSobi daavadebe-
bi iwvevs sxvadasxva inteleqtualuri unaris gansxvavebuli intensivobiT daqveiTe-
bas, gansxvavebulia ara marto daavadebebiT gamowveuli SesaZleblobebis SezRudvis 
xarisxi, aramed is socialuri sferoebic, romlebSic pirs unari ezRudeba,19 rac 
iwvevs maTdami gansxvavebuli midgomis aucleblobas. magaliTad, Tu fsiqosocialuri 
saWiroebis mqone pirs ar Seswevs unari, gamoavlinos sakuTari neba sabanko sferoSi, 
es sulac ar gamoricxavs imas, rom mas damoukideblad, Tavisuflad da jerovnad 
SeeZ los martivi, yofiTi garigebebis dadeba da misi Sedegebis gaanalizeba. Sesabami-
sad, mxardaWeris mimRebi pirebi qmedunarianobis xarisxiT arsobrivad gansxvavdebi-
an erTmaneTisagan, Tumca, amavdroulad, warmoadgenen fsiqosocialuri saWiroebis 
armqone pirTa Tanaswor da sazogadoebis sruluflebian wevrebs sasamarTlos mier 
gansazRvrul sferoebSi.

3. qorwineba, rogorc pirovnebis Tavisufali ganviTarebis uflebis 
realizaciis SesaZlebloba

saqarTvelos konstituciis me-16 muxlis mixedviT, yvelas aqvs sakuTari pirovnebis Ta-
visufali ganviTarebis ufleba. aRniSnuli ufleba icavs pirovnebis avtonomiurobas, 
piris Tavisuflebas, Tavisi Sexedulebisamebr, gankargos sakuTari Sinagani samyaro, 
piradi gonebrivi da fizikuri sfero, sxvebisagan Caurevlad, piradi ga dawyvetilebiT 
daamyaros da ganaviTaros urTierToba sxva pirebsa da garesamyarosTan.20 adamianis 
pirovneba mudmivad izrdeba da viTardeba, Sesabamisad, sakuTari pirovnebis ganvi-
TarebisaTvis mas sWirdeba Tavisufleba, Tavisuflebis uflebis garantirebuloba.21 
pirovnebis Tavisufali ganviTarebis ufleba adamianis xelSeuvali uflebaa. igi mo-
icavs adamianis cxovrebisa da saqmianobis sxvadasxva sferos, rogorebicaa: daqor-
winebis, Svilebis gaCenis, ojaxuri cxovrebis sakuTari SexedulebiT warmarTvisa da 
sxva sferoebi, romlebic adamianis Tavisufali ganviTarebisa da misi bednierebisaT-
visaa aucilebeli.22

vinaidan, Tavisufali ganviTarebis uflebis farglebi moicavs rogorc qorwinebas, 
aseve, samarTlis subieqtebis mier sxva samarTlebriv qmedebaTa ganxorcielebas, qor-
18 Convention on the Rights of Persons with Disabilities, Committee on the Rights of Persons with Disabilities, General 
comment No. 1 (2014), Article 12: Equal recognition before the law, I, 8, <https://documents-dds-ny.un.org/doc/UNDOC/
GEN/G14/031/20/PDF/G1403120.pdf?OpenElement>, [29.05.2016].
19 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetileba saqmeze 
#2/4/532,533, II, 25.
20 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetileba saqmeze 
#2/4/532,533, II, 3. agreTve, saqarTvelos sakonstitucio sasamarTlos ganCineba saqmeze #1/2/458, 
II, 4.
21 tuRuSi T., burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., adamianis uflebebi da saqarTve-
los sakonstitucio sasamarTlos samarTalwarmoebis praqtika, Tb., 2013, 75
22 gociriZe e., saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba. ada-
mianis ZiriTadi uflebani da Tavisuflebani, muxli 16, Tb., 2013, 90.
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wineba, rogorc rTuli samoqalaqosamarTlebrivi garigeba, unda miviCnioT sakuTari 
pirovnulobis gamoxatvis erT-erT saSualebad. qorwineba warmoadgens nebayoflobiT 
da gacnobierebul kavSirs, romlis mizania warmoSvas mniSvnelovani samarTlebrivi, 
socialuri da pirovnuli Sedegebi.23 qorwineba da ojaxi arsobrivad erTmaneTTan 
dakavSirebuli cnebebia. daqorwineba ojaxis Seqmnis umniSvnelovanesi etapia, amitom, 
saxelmwifom sakanonmdeblo danawesebiT unda Seqmnas myari damcavi meqanizmi ojaxis 
Seqmnis msurveli pirebis uflebis realizaciisaTvis.24 kanadis uzenaesma sasamarTlom 
ganmarta qorwinebis arsTan dakavSirebiT, romlis mixedviTac: daqorwinebis an misgan 
Tavis Sekavebis ufleba aris gansakuTrebulad (intensiurad) piradi xasiaTis social-
uri, politikuri, religiuri Tu ekonomikuri interesebis erToblioba.25 qorwineba 
pirovnebis ganviTarebis Tavisuflebis erT-erT gamoxatulebas warmoadgens.26 xolo 
ojaxuri cxovreba moicavs qorwinebis an faqtobrivi Tanacxovrebis Sedegad meuR-
leebs Soris Camoyalibebul urTierTobebs, adamianis uflebas ganaviTaros kavSirebi 
ojaxis wevrebsa da biologiur naTesavebTan. aseTi urTierTobebis Camoyalibeba da 
ganviTareba mWidrod ukavSirdeba adamianis Tavisuflebas, misi nebis Tavisuflad ga-
moxatvis SesaZleblobas.27 rogorc „adamianis ganviTarebis Sesaxeb“ gaeros deklara-
ciaSia aRniSnuli, „adamianis pirovneba centraluri sagania ganviTarebisa da, swored 
igi unda iyos ganviTarebis uflebis aqtiuri monawile da mosargeble”.28

qorwineba Tavisi Tanmdevi SedegebiT pirovnuli ganviTarebis uflebis real-
izaciis erT-erT saSualebas warmoadgens. rogorc qorwinebis institutis momxree-
bi miuTiTeben, qorwinebas ukavSirdeba uamravi dadebiTi efeqti wyvilisa da maTi 
SvilebisaTvis magaliTad: axali qonebrivi da araqonebrivi uflebebi. maTi mosaz-
rebiT, qorwineba qmnis daqorwinebulTaTvis unikaluri sargeblis miRebis realur 
SesaZleblobas.29 am garigebis ZaliT qorwinebis mxareebi erTmaneTs ukavSireben sx-
vadasxva socialuri Tu ekonomikuri Sedegebis dadgomas, qonebrivi Tu araqonebrivi 
ufleba-movaleobebis gansxvavebul gadanawilebasa da samarTlebrivad daculi saer-
To interesis, ojaxis Seqmnis uflebis realizacias.

23 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetileba saqmeze 
#2/4/532,533,. II, 63.
24 Gerber P., Tay K., Sifris A., Marriage: A Human Right for All?, Syndey Law Review, 2014, 650, <http://heinon-
line.org/HOL/Page?handle=hein.journals%2Fsydney36&div=36&start_page=643&collection=journals&set_as_cur-
sor=0&men_tab=srchresults>, [05.06.2016].
25 Nicholson A., The Legal Regulation of Marriage, “Melbourne Univeristy Law Reviewˮ, 2005, 556, <http://heinonline.
org/HOL/Page?handle=hein.journals/mulr29&div=25&start_page=556&collection=journals&set_as_cursor=0&men_
tab=srchresults>, [20.06.2016].
26 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 23 ivnisis gadawyvetileba saqmeze #2/2/425, 
II, 5.
27 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 ivnisis ganCineba saqmeze #1/2/458, II, 
6-7, agreTve, ix. tuRuSi T., burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., adamianis uflebebi, 
saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis praqtika, Tb., 2013, 77.
28 gociriZe e., saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba. adami-
anis ZiriTadi uflebani da Tavisuflebani, muxli 16, Tb., 2013, 88, agreTve ix. Declaration on the Right 
to Development, 04/12/ 1986, §2, <http://www.un.org/documents/ga/res/41/a41r128.htm>, [07.06.2016].
29 Kempczynski A., The Marriage Myth, Georgetown Journal on Poverty Law & Policy, Volume XXII, Number 1, Fall 
2014, 163, <http://heinonline.org/HOL/Page?handle=hein.journals/geojpovlp22&div=8&start_page=135&collection=-
journals&set_as_cursor=0&men_tab=srchresults>, [01.06.2016].
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4. ojaxi, rogorc qorwinebis uflebis realizaciis Sedegi da 
pirovnebis fundamenturi moTxovnileba

adamiani socialuri arsebaa da igi socialuri RirebulebebiTa da kavSirebiT war-
moCndeba, rogorc subieqti.30 fizikuri piris sociumSi integraciisa da masSi aqti-
uri monawileobis erT-erTi saSualeba ojaxis Seqmna, daqorwinebaa. igi mimarTulia 
im konstituciursamarTlebrivi uflebis realizaciisaken, rasac qorwineba ewodeba.

ojaxis institutis mniSvnelobas adasturebs is faqtic, rom 1995 wlis 24 agvistos 
miRebulma konstituciam gansakuTrebuli yuradReba dauTmo ojaxs, xolo Semdgom, 
1997 wels, samoqalaqo kodeqsiT ganmtkicda saojaxosamarTlebriv urTierTobaTa 
warmoSobis safuZvlebi, subieqtTa ufleba-movaleobani da sxva,31saojaxo samarTali 
ar warmoadgens samarTlis damoukidebeli dargis regulirebis sagans, is gaxlavT 
samoqalaqo samarTlis erT-erTi qvedargi, Sesabamisad, gansazRvrulia samoqalaqo 
kodeqsis farglebSi.32

saqarTvelos konstituciis 36-e muxlis 1-eli punqti mravalmxrivi mniSvnelobis 
normaa, romliTac konstituciur donezea daculi da ganmtkicebuli iseTi tradi-
ciuli da sazogadoebisTvis sasicocxlo eTikuri da egzistencialuri mniSvnelobis 
institutebi da faseulobebi, rogorebicaa qorwineba da ojaxi.33

gasaTvaliswinebelia is garemoebac, rom saojaxosamarTlebriv urTierTobebs 
didi datvirTva gaaCnia saerTaSoriso asparezzec, ris damadasturebladac araerTi 
aqti gvevlineba. saojaxo urTierTobebis regulirebis sakiTxs exeba 1948 wlis `ada-
mianis uflebaTa sayovelTao deklaracia“, 1966 wlis `ekonomikur, socialur da kul-
turul uflebaTa Sesaxeb“ saerTaSoriso paqti, 1966 wlis `samoqalaqo da politikur 
uflebaTa Sesaxeb“ saerTaSoriso paqti, 1978 wlis `qorwinebis registraciisa da nam-
dvilad cnobis Sesaxeb“ haagis konvencia da sxva saerTaSorisosamarTlebrivi aqtebi. 

ojaxi sazogadoebis ZiriTadi ujredia, radgan mis simtkiceze bevrad aris damo-
kidebuli ara marto ojaxis wevrTa keTildReoba, aramed mTeli sazogadoebis wins-
vla da warmatebac. marTalia, ojaxuri urTierTobebis formebi istoriulad xSir-
ad icvleboda, magram Tamamad SeiZleba, iTqvas, rom yvela sazogadoeba cdilobda 
ojaxis ganmtkicebas. ojaxi rTuli sazogadoebrivi movlenaa, radgan is warmoadgens 
meuRleebis, mSoblebis, Svilebisa da mis sxva wevrTa Soris arsebul urTierTobaTa 
erTobliobas.

socialuri gagebiT, ojaxi aris pirTa qorwinebaze, naTesaobasa da bavSvebis aRzr-
daze dafuZnebuli kavSiri, romelic ganpirobebulia erTad cxovrebis, interesTa 
erTianobisa da uzrunvelyofis faqtoriT. ojaxuri kavSiri rTuli sazogadoebrivi 
nairsaxeobaa, romelzec gavlenas axdens sazogadoebisa da saxelmwifosaTvis damaxas-
iaTebeli Taviseburebani. samarTlebrivi gagebiT ki ojaxi misi wevrebis iuridiul ka-
vSirs warmoadgens, rac urTierTobis samarTlebrivi normebiT regulaciis Sedegia.34

adamianis uflebaTa evropuli komisiisa da sasamarTlos mixedviT, ojaxi moicavs: 
30 zoiZe b., samarTlis praqtikuli yofierebis Semecnebis cda upiratesad adamianis uflebaTa 
WrilSi, Tb., 2013, 65.
31 xvedeliani d., saqorwino-saojaxo urTierTobebis zogierTi koliziuri sakiTxis regulirebis 
Taviseburebani saerTaSoriso kerZo samarTalSi, saseminaro naSromi, Tb., 2006, 4-5.
32 TumaniSvili g., saqorwino kontraqti, Tb., 2010, 18.
33 qanTaria b., saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba. adami-
anis ZiriTadi uflebani da Tavisuflebani, muxli 36, Tb., 2013, 446-447.
34 Sengelia r., Sengelia e., saojaxo da memkvidreobis samarTali, Tb., 2015, 11-13.
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qmars, colsa da Svils, romelic mSoblebze aris damokidebuli. ojaxuri cxovrebiT 
sargebloba dadgenilia, rogorc ojaxis ZiriTadi elementi.35

ojaxis Seqmnis yvelaze gavrcelebul safuZvelad da mis bunebriv sawyisad qorwine-
ba moiazreba. marTalia, qarTul kanonmdeblobaSi ojaxis cneba ar aris dazustebuli, 
magram vxvdebiT qorwinebis definiciis ganmsazRvrel kriteriumebs. qorwineba adami-
anTa urTierTobis erT-erTi uZvelesi institutia, radgan igi saTaves iRebs winaisto-
riul xanaSi arsebuli aRreuli kavSirebis dasrulebis Semdeg. qorwineba sazogadoe-
brivi yofierebiT ganisazRvreba, amasTan, is obieqturi kategoriaa da sazogadoebis 
aRwarmoebisa da progresis daniSnuleba gaaCnia.36

samarTlis mecniereba qorwinebis cnebis gansazRvrisas gamodis iqidan, rom qor-
wineba aris ojaxis Seqmnis mizniT qalisa da mamakacis nebayoflobiTi kavSiri, rome-
lic registrirebulia samoqalaqo aqtebis registraciis oganoSi.37 miuxedavad aR-
niSnuli ganmartebisa, qorwinebis cnebis mxolod samarTlebrivi gageba ver iqneba 
srulyofili, radgan qorwineba kompleqsur movlenas warmoadgens, romelzec gavle-
nas axdens ara mxolod samarTali, aramed eTikisa da moralis normebic. marTalia, 
samoqalaqo kodeqsSi arsebuli ganmartebis Tanaxmad, qorwineba miCneulia qalisa da 
mamakacis kavSirad, ris safuZvelzec ikveTeba masSi garigebis elementebis arsebo-
ba, magram qorwineba ar aris samoqalaqosamarTlebrivi garigebis adekvaturi cneba, 
radgan kavSiri samarTlebrivTan erTad xSirad moicavs zneobriv-eTikur, religiur 
da sulier, maT Soris intimur urTierTobebsac.38 Sesabamisad, qorwinebis mxolod 
samoqalaqosamarTlebriv garigebamde dayvana aramarTebulia.

5. qorwinebis uflebis mniSvneloba fsiqosocialuri saWiroebis mqone 
pirTaTvis

mniSvnelovania, ganvixiloT qmedunarianobis mimarTeba qorwinebis uflebasTan. qor-
winebis namdvilobis yvela piroba SeiZleba daiyos formis, uflebaunarianobisa 
da qmedunarianobis pirobebad, Sesabamisad, procedurul da namdvilobis damdgen 
pirobebad.39

qmedunarianobis sakiTxi warmoadgens qorwinebis arseboba-ararsebobis Semfaseb-
el garemoebas, radgan aucilebelia, qorwinebis mxareebi srulad acnobierebdnen sa-
kuTar nebas. 

qmedunarianoba adamianisaTvis bunebisagan boZebuli unarebis ganxorcielebis sa-
Sualebaa. sazogadod, qmedunarianobaSi Cven vgulisxmobT qmedebaTa ara fizikur, 
aramed fsiqikuri gansjis Sedegad ganxorcielebas.40

qorwinebis instituti samarTlebrivad regulirebadia, rac niSnavs kanonmdeblis 

35 Toria a., qmeduunarod aRiarebul pirTa uflebebis dacva maTi Svilebis gaSvilebisas, krebulSi: 
korkelia k., (red.) adamianis uflebaTa dacva: miRwevebi da gamowvevebi, Tb., 2012, 95.
36 SoSiaSvili l., qorwinebis instituti romaul da ZvelqarTul samarTalSi, Tb., 2003, 59.
37 CikvaSvili S., saojaxo samarTali, Tb., 2004, 66, agreTve, ix. saqarTvelos samoqalaqo kodeqsis 
1106-e muxli.
38 Sengelia r., Sengelia e., saojaxo da memkvidreobis samarTali, Tb., 2015, 50-51.
39 xvedeliani d., saqorwino-saojaxo urTierTobebis zogierTi koliziuri sakiTxis regulirebis 
Taviseburebani saerTaSoriso kerZo samarTalSi, saseminaro naSromi, Tb., 2006, 7.
40 juReli T., fizikur pirTa samarTalsubieqtobis problema (SedarebiTsamarTlebrivi kvleva qa-
rTuli da franguli samarTlis mixedviT), saseminaro naSromi, Tb., 2006, 31.
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mxridan qorwinebis msurvelTaTvis garkveuli pirobebis dawesebas. sayuradReboa, 
rom qorwinebasTan dakavSirebiT dadgenili pirobebi unda emsaxurebodes am sazo-
gadoebrivi institutis arsisa da misi fundamenturi principebis dacvis legitimur 
miznebs.41 samarTali uzrunvelyofs socialur urTierTobaTa stabilurobas,42 Sesa-
bamisad, samarTlis subieqtebisaTvis qorwinebis uflebis miniWebisas igi mowodebu-
lia, daawesos iseTi winapirobebi, romlebic am funqciis dacvis Tanaziari iqneba.

qorwineba aris mniSvnelovani socialuri instituti, romelic Sesabamis statuss 
sZens pirebis urTierTobas.43 qorwinebis ufleba ukavSirdeba bunebiTi da fundamen-
turi uflebebis realizaciasa da dacvas, rac gulisxmobs piris uflebas, moipov-
os urTierTobis samarTlebrivi statusi da sazogadoebrivi aRiareba. piris qmedu-
unarobis safuZvelze misTvis qorwinebis uflebis SezRudva bunebiTi Tavisuflebis 
SezRudvad unda Sefasdes, radgan qorwinebisa da ojaxis Seqmnis ufleba warmoadgens 
adamianis moTxovnilebas, rac arc erT SemTxvevaSi ar unda iqnes dayvanili yofiT 
midrekilebebamde. Sesabamisad, am SemTxvevaSi daqorwinebis msurvelT ufro maRa-
li moraluri Rirebulebebis mqone motivebi gaaCniaT, rac maTi pirovnulobis ga-
movlinebaa.

absoluturad avtonomiuri nebis subieqti ar arsebobs, rogori ganviTarebulic 
ar unda iyos adamiani, mas sWirdeba garkveuli biZgi uflebaTa realizaciisaTvis. 
mxardaWeris mimRebebs aqvT iseTi adamianuri survilebi, romlebic samarTlis sub-
ieqtis uflebebTanaa dakavSirebuli. moTxovnileba, interesi Sobs uflebas da ara 
moTxovnilebaTa samarTlebrivad gacnobierebuli neba.44

nebis unars moklebul pirebs aqvT uflebebi ara momavali unaris, aramed _ im 
moTxovnis mimarT, romelic ekuTvnis yovel adamians. adamianis bunebasTan dakavSire-
bulia moTxovnileba da am moTxovnilebis dakmayofileba uzrunvelyofil iuridiul 
formebSi Seadgens subieqturi samarTlis amocanas. im pirsac, vinc moklebulia ne-
bas, aqvs moTxovnilebani da ramdenadac mas ar SeuZlia izrunos am moTxovnilebebis 
dakmayofilebaze, imdenad es zrunva saxelmwifos saqmea.45 saxelmwifosagan sakuTari 
uflebebis dacvis moTxovna gamomdinareobs am ukanasknelis pozitiuri valdebulebi-
sagan, uzrunvelyos pirTa uflebebisa da Tavisuflebebis dacva.46 rodesac konkret-
ul sferoSi mxardaWeris mimRebi piri iTxovs sakuTari bunebiTi uflebis, qorwinebis 
uflebis miniWebas, igi axdens zogadi principis realizacias, romlis Tanaxmadac, 
ufleba aqvs ara imas, visac aqvs neba, aramed mas, visac SeuZlia moiTxovos sargeb-
loba. xolo uflebis dacvis mizani ki am sargeblobis daniSnulebis uzrunvelyofaa.47 
marTalia, qmeduunaro pirTaTvis qorwinebis uflebis SezRudva maTi aranebayoflo-
biTi qorwinebisa da qonebrivi interesebis dacvas emsaxureboda, magram gamoikveTa 
maTi dacvis naklebad SemzRudavi saSualebebi, rac wingadadgmuli nabijia qarTul 
kanonmdeblobaSi. 
41 eremaZe q., interesTa dabalanseba demokratiul sazogadoebaSi, Tb., 2013, 93. agreTve, ix. saqarT-
velos sakonstitucio sasamarTlos 2008 wlis 23 ivnisis gadawyvetileba saqmeze #2/2/425.
42 xubua g., samarTlis Teoria, Tb., 2004, 46.
43 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetileba saqmeze 
#2/4/532,533, II, 87.
44 zoiZe b., samarTlis praqtikuli yofierebis Semecnebis cda upiratesad adamianis uflebaTa 
WrilSi, Tb., 2013, 229
45 vaCeiSvili a., samarTlis zogadi Teoria, Tb., 2010 , 73.
46 gociriZe e., saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba. ada-
mianis ZiriTadi uflebani da Tavisuflebani, muxli 14, Tb., 2013, 55
47 vaCeiSvili a., samarTlis zogadi Teoria, Tb., 2010 , 73.
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erTi mxriv, qorwinebis konstituciursamarTlebrivi gageba, Tavadve moicavs 
mis nebayoflobiT xasiaTs, rac piris avtonomiurobis gamoxatulebaa, Sesabamisad, 
damatebiT qmeduunaro pirTa nebis Secnobadobaze msjeloba gaumarTlebelia, radgan 
piris nebis sawinaaRmdegod qorwinebisas isedac eWvqveS dgeba misi namdvilobis 
sakiTxi, amitom, damatebiT am garemoebaze miTiTebis aucilebloba ar arsebobs. meo-
re mxriv, marTalia, qorwinebis akrZalviT SesaZlebelia pirTa qonebrivi interesebis 
dacva, magram es RonisZieba ar aris uflebaTa naklebad mzRudavi saSualeba. 

saerTaSoriso praqtika aCvenebs, rom saxelmwifoebi naklebad mzRudav saSualebebs 
mimarTaven, riTac pirs ar erTmeva qorwinebis uflebis realizaciis SesaZlebloba.48 
Cvens SemTxvevaSi saqorwino xelSekrulebiT daculi iqneba fsiqosocialuri saWiroe-
bis mqone pirTa qonebrivi interesebi, rac SesaZleblobebis borotad ga moyenebas ga-
moricxavs, magram maTTvis qorwinebis uflebis SezRudvis SemTxvevaSic SeuZlebelia 
am miznis srulad miRweva, radgan angarebiTi motivis mqone pirTagan warmoSobili 
riskebis sruli aRmofxvra sakanonmdeblo doneze ver moxerxdeba.49

gasaTvaliswinebelia is garemobac, rom qorwinebis uflebis SezRudviT pirs ar ez-
Rudeboda faqtobrivi qorwineba. TanamedroveobaSi `ojaxuri cxovreba“ ar izRudeba 
qorwinebaze damyarebuli urTierTobebiT da is moicavs de faqto urTierTobebsac, 
rodesac mxareebi erTad cxovroben qorwinebis gareSe.50

sayuradReboa, rom faqtobrivi Tanacxovrebis SemTxvevebSic warmoiSoba garkveu-
li ufleba-movaleobani, rogorebicaa: saalimento, aRzrdisa da saTanado pirobebis 
Seqmnis valdebuleba Tu sxv. aseTi pirobis warmoSobisas kanonmdebeli qmeduunaro 
pirs Tavadve akisrebda saojaxosamarTlebriv valdebulebebs,51 rac, aseve, metyvelebs 
im faqtze, rom am pirTa mimarT qorwinebis SezRudva gaumarTlebelia, radgan faq-
tobrivi Tanacxovrebis pirobebSi SesaZlebelia maT mainc warmoeSvaT saojaxosamarT-
lebrivi valdebulebani, amitomac, umjobesia ara maTTvis uflebis SezRudva, aramed 
garkveuli moTxovnebis daweseba, rac qarTul kanomdeblobaSi mxardaWeris institu-
tis SemoRebiT gaxda SesaZlebeli.

6. qorwinebis Semadgeneli qonebrivi da araqonebrivi aspeqtebi

qorwinebis cnebis erT-erTi mniSvnelovani Semadgeneli nawili efuZneba daqorwinebul 
pirTa ufleba-movaleobebis ganawilebas. Sesabamisad, saqorwino garigeba safuZvels 
udebs axali saxis instituts, _ meuRleTa samarTlebrivi urTierTobebis warmoSobas, 
romlis subieqtebic meuRleebi arian, amitom, isini ara absoluturi, aramed fardo-
biTi samarTlebrivi urTierTobebia, radgan qorwinebaSi myof pirebs warmoeSobaT 
ara Cveulebrivi, tradiciuli, aramed specifikuri, meuRleobasTan dakavSirebuli 
ufleba-movaleobani.52

48 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetileba saqmeze 
#2/4/532,533, II, 79.
49 juReli T., fizikur pirTa samarTalsubieqtobis problema (SedarebiTsamarTlebrivi kvleva qa-
rTuli da franguli samarTlis mixedviT), saseminaro naSromi, Tb., 2006, 30.
50 korkelia k., qurdaZe i., adamianis uflebaTa saerTaSoriso samarTali adamianis uflebaTa evro-
puli konvenciis mixedviT, Tb., 2004, 180.
51 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetileba saqmeze 
#2/4/532,533, II, 89.
52 Sengelia r., Sengelia e., saojaxo da memkvidreobis samarTali, Tb., 2015, 11-13.
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qorwineba unikaluri xasiaTis samoqalaqo garigebaa, romelic sxva garigebebisagan 
gansxvavebiT moicavs piradi araqonebrivi urTierTobebis komponentsac, Sesabamisad, 
qorwinebis mniSvnelobis gacnobiereba SesaZlebelia mxolod gansxvavebul socialur 
unarebze dayrdnobiT, vidre es wminda qonebrivi Sinaarsis garigebebis gaazrebisT-
visaa saWiro.53 sxvagvarad rom vTqvaT, qorwineba ar aris mxolod qonebrivi Sede-
gebis warmomSobi, radgan, garda amisa, meuRleebi iZenen Zalian mniSvnelovan pirad 
araqoneb riv uflebebs. gasaTvaliswinebelia, rom ojaxuri cxovrebis arsebobis dad-
genisas umTavres kriteriumad swored piradi urTierTobebis realurad arsebobis 
faqtors gamoyofen.54

saqorwinosamarTlebrivi urTierTobebis farglebSi meuRleTa ufleba-movaleo-
baTa mniSvnelovani nawili modificirebul xasiaTs iRebs, radgan saqorwino urTier-
Tobis ganmavlobaSi SesaZlebelia axali ufleba-movaleobebis warmoSoba.

meuRleebs Soris arsebuli piradi urTierTobebi, umetes SemTxvevaSi regulird-
eba zneobrivi normebiT, wes-CveulebiTa da meuRleTa urTierTSeTanxmebebiT. meuR-
leTa piradi araqonebrivi uflebebi is aramaterialuri faseulobania, romlebic 
warmoiSoba maTi daqorwinebis Semdgom da romelTac ar gaaCnia materialuri eqvival-
enti. Sesabamisad, isini mWirdodaa dakavSirebuli maT mflobelebze, swored amitomac 
meuRleebs gaaCniaT maTi Sexedulebisamebr gamoyenebis SesaZlebloba.55

piradi uflebebi qorwinebis namdvili Sinaarsis gansazRvris ZiriTadi safuZve-
lia, amasTanave, mTeli Semdgomi saojaxo urTierTobis ganmavlobaSi mniSvnelovania 
maTi realizeba da Tanasworuflebiani garemos Seqmna. piradi uflebebis nawili reg-
ulirebulia samoqalaqo kanonmdeblobiT, magaliTisaTvis: gvaris arCevis, saojaxo 
sakiTxebis erToblivad gadawyvetis, sacxovrebeli adgilisa da profesiis arCevis 
uflebebi, nawili ki imdenad gamomdinareobs pirovnebis arsidan, rom sakanonmdeblo 
doneze maTi gansazRvra saWiro arcaa.

7. saqorwino xelSekruleba, rogorc fsiqosocialuri saWiroebis mqone 
pirTa qorwinebis erT-erTi winapiroba

saqarTvelos samoqalaqo kodeqsSi qmedunarianobis institutis reformamde qor-
winebis damabrkolebel erT-erT garemoebad iTvleboda `suliT avadmyofobis“ an 
`Wkuasustobis“ gamo piris qmeduunarod aRiareba, magram reformis Sedegad miRebuli 
modeli auqmebs qorwinebis akrZalvis blanketurobas, Tumca mxardaWeris mimRebad 
cnobili pirebis qorwinebas specifikur samarTlebriv regulacias uqvemdebarebs da 
gansxvavebulad awesrigebs amgvari garigebis Tanmdev Sedegebs.56 amJamad aseT pirebs 
sasamarTlos mier eniSnebaT mxardamWerebi, romelTa daxmarebiT SeuZliaT, nebismi-
er samoqalaqo, maT Soris, saqorwino urTierTobebSi miiRon monawileoba. marTalia, 
mxardaWeris mimRebis statusis mqone SSm pirebi qmedunarianebad miiCnevian, magram 
53 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetileba saqmeze 
#2/4/532,533, II, 82.
54 Kroon and Others v. the Netherlands, judgment of 27 October 1994, Series A no. 297-C, §30, <http://hudoc.echr.coe.
int/eng?i=001-57904>, [07.07.2016]
55 SoSiaSvili n., meuRleTa piradi uflebebi da movaleobebi, Jurn. `samarTali“, #5-6, 2002, 33-34.
56 gviSiani l., qmedunarianobis sistemis reformisa da misi implementaciis procesis Sefaseba, 
kanonmdeblobisa da praqtikis analizi, adamianis uflebebis swavlebisa da monitoringis centri 
EMC, 29, <http://www.osgf.ge/files/2016/Publications/final_1.pdf>, [07.06.2016].
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kanonmdeblis mier maTi qorwinebis namdvilobisaTvis dadgenili aucilebeli pirobaa 
momaval meuRlesTan saqorwino xelSekrulebis gaformeba. aseTi xelSekrulebiT 
mxar daWeris mimRebis meuRle ecnoba partnioris janmrTelobis mdgomareobas da gan-
sazRvrul pasuxismgeblobasac inawilebs misi moqmedebis marTlzomierebaze.57

im SemTxvevaSi, Tu mxardamWeri mxardaWeris mimRebze qorwindeba, misive int-
eresebis srulyofilad dacvisaTvis saWiroa damatebiT mxardamWeris gamoyofa meur-
veobisa da mzrunvelobis organos mier, raTa qorwinebis damabrkolebeli garemoeba 
ar warmoiSvas.

nebismieri saxis avadmyofoba, rogori mZimec ar unda iyos igi, daqorwinebis da-
mabrkolebel garemoebad ar miiCneva, Tumca literaturaSi gamoTqmulia Sexedulebebi 
zogierTi avadmyofobis Sesaxeb, TiTqos qorwinebis damabrkolebel garemoebad misi 
miCneva marTebulia. miuxedavad samecniero wreebSi arsebuli midgomebisa, kanonmde-
beli samarTlianad ar iziarebs msgavs mosazrebebs, radgan daqorwinebis msurvelebs 
evalebaT erTmaneTs gaacnon informacia TavianTi janmrTelobis mdgomareobis Ses-
axeb da mxolod aRniSnulis Semdegaa SesaZlebeli maTi realuri nebis Camoyalibeba. 
am SemTxvevaSi aucilebelia, mxareebs Tavad SeeZloT gadawyvetilebis miReba, radgan 
daqorwinebis SezRudva calsaxad azrs moklebulia. 

saqorwino xelSekruleba ideba dasaqorwinebel pirTa mier, magram realurad 
misTvis iuridiuli Zalis miniWeba SesaZlebelia mxolod daqorwinebis Semdgom. Se-
sabamisad, damoukideblad saqorwino xelSekruleba aranair ufleba-movaleobebs 
ar warmoSobs. samecniero doqtrinaSi arsebuli mosazrebis Tanaxmad, saqorwino xe-
lSekruleba mimarTulia valdebulebiTsamarTlebrivi urTierTobis warmoSobisken, 
magram calsaxad misi valdebulebiTsamarTlebriv garigebad miCneva ar aris marTebu-
li konkretuli saojaxosamarTlebrivi aspeqtebis arsebobisas.58

mocemul SemTxvevaSi saqorwino xelSekrulebis gaformeba emsaxureba susti mxa-
ris dacvas, radgan masSi detalurad unda gaiweros iseTi mniSvnelovani garemoebe-
bi, romelTa daxmarebiTac qorwineba SenarCundeba da ganmtkicdeba saojaxo urT-
ierTobebi. magram umTavresi mizani, risTvisac kanonmdebelma mxardaWeris mimRebi 
piris daqorwinebis SemTxvevaSi saqorwino xelSekrulebis arsebobis savaldebulooba 
gansazRvra, aris im piris qonebrivi interesebis dacva, romelsac ar Seswevs Sesa-
Zlebloba, srulfasovnad uzrunvelyos misi Sesruleba.

8. qorwinebis uflebis gamovlineba sabWoTa samarTalSi

qorwineba, sabWoTa samarTlis mixedviTac, ojaxis Seqmnis mizniT Tanasworuflebian 
pirTa nebayoflobiT kavSirs warmoadgenda, amasTanave, saqorwino urTierTobaTa kom-
pleqsuri xasiaTidan gamomdinare SeuZlebeli iyo yvela sakiTxis samarTlis normaTa 
daxmarebiT mowesrigeba, magram qorwinebis xelSemSlel garemoebebs sabWoTa saojaxo 
samarTalic iTvaliswinebda, konkretulad ki erT-erTi garemoeba iyo qmedu unaro 
piris mier neba-survilis gamomJRavnebis SeuZlebloba.

sabWoTa saojaxo samarTlis mixedviT, im pirs, romelsac suliT avadmyofobis 
an gonebrivi SezRudvis gamo ar Seswevda unari, gaego Tavisi moqmedebebis Sinaar-
si, ekrZaleboda qorwineba. mocemul SemTxvevaSi kanonmdeblis mizani nakarnaxevi iyo 

57 Sengelia r., Sengelia e., saojaxo da memkvidreobis samarTali, Tb., 2015, 72.
58 TumaniSvili g., saqorwino kontraqti, Tb., 2010, 20-21.
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pirisa da misi STamomavlobis dacviT.
sabWoTa samarTali krZalavda qorwinebas im pirTa Sorisac, romelTac droebiT, 

mxolod garkveuli periodis ganmavlobaSi, ezRudebodaT gonivruli gansjis Sesa-
Zlebloba, amasTan, kanonmdeblis motivi gamowveuli iyo daqorwinebis Semdgom war-
moSobili ufleba-movaleobebis ganxorcielebis SeuZleblobiT, radgan qmeduunaro 
pirebs garkveul SemTxvevebSi uWirdaT sxvadasxva qmedebebis ganxorcieleba.59

9. SSm pirTa qorwinebis uflebis sakiTxi ucxour samarTlebriv 
sistemebSi

kvlevis farglebSi qarTuli kanonmdeblobis harmonizaciis mizniT, ganvixilavT 
fsiqosocialuri saWiroebis mqone pirTa qorwinebis uflebis sakiTxs ucxour samarT-
lebriv sistemebSi, riTac ukeT warmovaCenT saerTaSoriso doneze ganviTarebul 
standartebs.

mxardaWeris mimRebis instituti ucxo namdvilad araa sazRvargareTis qveynebisT-
vis. miuxedavad imisa, rom 2006 wlis 13 dekembers gaerTianebuli erebis organizaciam 
miiRo ̀ SSm pirTa uflebebis dacvis konvencia“, konvenciis monawile saxelmwifoTa um-
ravlesobaSi qmedunarianobis modelebi jer kidev ar Seesabameba konvenciis realur 
bunebas, rasac adasturebs komitetis mier saxelmwifoebTan mimarTebiT gamoTqmuli 
SeniSvnebi Tu dasmuli SekiTxvebi. evropis calkeul saxelmwifoebSi qmedunarianobis 
sistemis reforma ukve ganxorcielda, qveyanaTa ZiriTad nawilSi ki es procesi an 
inicirebuli an dagegmilia, Tumca, jer kidev qmeduunarobis Zveli modelebia Senar-
Cunebuli.60 SeiZleba, iTqvas, gaugebrobas vawydebiT wevri saxelmwifoebis konvenciis 
me-12 muxliT gaTvaliwinebuli valdebulebebis moculobasTan dakavSirebiT. sazo-
gadod, srulad ver moxerxda imis gaazreba, rom adamianis uflebebze dafuZnebuli 
Sezuduli SesaZleblobebis modeli gulisxmobs gadasvlas gadawyvetilebis miRebaSi 
Canacvlebis paradigmidan gadawyvetilebis miRebaSi mxardaWeris paradigmaze.61

9.1. ruseTis federaciis kanonmdeblobis mixedviT

ruseTis federaciis samoqalaqo samarTalSi qmedunarianobis sakiTxi gavlenas axdens 
yvela fundamentur uflebaze, maT Soris, qorwinebisa da ojaxis qonis uflebaze.

qmedunarianobis, rogorc institutis, analizisas mniSvnelovania, warmovaCinoT 
adamianis uflebaTa evropuli sasamarTlos msjeloba saqmeze Lashin v. Russia.62

ganmcxadebeli moqceuli iyo totaluri meurveobis qveS, rac ruseTis kanon-
mdeblobiT erTaderTi SesaZlebloba iyo SSm pirTaTvis. rodesac man daqorwineba 
gadawyvita, waawyda problemebs, radgan ruseTis kanonmdeblobiT qmeduunaro pirs 
ekrZaleba daqorwineba, rasac ver Seegua ganmcxadebeli da Seecada es gadawyvetileba 

59 jorbenaZe s., sabWoTa saojaxo samarTali, Tb., 1957, 175-177.
60 qmedunarianobis Tanamedrove koncefcia evropaSi, SezRuduli SesaZleblobis mqone pirTa ufle-
bebis gaeros konvenciis (CRPD) monawile saxelmwifoTa gamocdilebis analizi, Tb., 2015, 5.
61 Convention on the Rights of Persons with Disabilities, Committee on the Rights of Persons with Disabilities, General 
comment No. 1 (2014) , Article 12: Equal recognition before the law, I, 3, <.https://documents-dds-ny.un.org/doc/UN-
DOC/GEN/G14/031/20/PDF/G1403120.pdf?OpenElement>, [07.05.2016].
62 Lashin v. Russia, Judgement of 22 January 2013, <http://hudoc.echr.coe.int/eng?i=001-116020>, [29.05.2016].
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gaesaCivrebina, aRniSnuli meurvem miiRo mis fsiqikur aSlilobad, amitomac, igi erTi 
wlis ganmavlobaSi fsiqiatriul saavadmyofoSi daawvines. ganmcxadebelma ver SeZlo 
saavadmyofodan gamowera, radgan nebayoflobiT pacientad iTvleboda meurvis mier 
gacxadebuli nebis safuZvelze. Sesabamisad, man verc daqorwineba SeZlo.63

saqme ganixila adamianis uflebaTa evropulma sasamarTlom da ruseTis kanon-
mdeblobisaTvis rekomendaciis saxiT ganacxada, rom qorwinebis ufleba erT-erTi 
mniSvnelovani uflebaa, am uflebis qmeduunaro pirTa mimarT ganxilvisas aucilebe-
lia mravali garemoebis kumulaciurad gaTvaliswineba, raTa ufleba araproporci-
ulad ar SeizRudos, rogorc es gansaxilvel SemTxvevaSi gamovlinda.64 Tumca, aRsan-
iSnavia, rom adamianis uflebaTa evropuli sasamarTlos am gadawyvetilebis Semdegac 
ki araferi Secvlila ruseTis saojaxo kodeqsSi arsebul qorwinebis damabrkolebel 
garemoebaTa momwesrigebel normebSi, romelTa mixedviTac, qorwineba ar daiSveba, Tu 
daqorwinebis erT-erTi msurveli mainc sasamarTlos mier aRiarebulia qmeduunarod.65

9.2. latviis kanonmdeblobis mixedviT

2012 wlis noemberSi latviis parlamentma miiRo axali kanoni qmedunarianobis Sesaxeb, 
riTac gaauqma plenaruli meurveoba da danerga nawilobrivi meurveoba. latviis Zve-
li meurveobisas kanoniT dasaSvebi iyo piris samarTlebrivi formiT sruli SezRud-
va. cvlilebebi gamoexmaura 2010 wlis sakonstitucio sasamarTlos gadawyvetilebas, 
romelSic sasamarTlom ganacxada, rom kanoniT mxolod saerTo meurveoba iyo gaT-
valiswinebuli da igi ar iZleoda nawilobriv qmedunarianobis SezRudvis, an sxva 
ufro msubuqi da Sesabamisi gadawyvetilebis miRebis SesaZleblobas.66

sabolood ki latviaSi qmedunarianobis kanonmdeblobis cvlileba gamoiwvia sa-
konstitucio sasamarTlos aRniSnulma gadawyvetilebam. sasamarTlos mosazrebiT, 
piradi cxovrebis ufleba niSnavs, rom adamians aqvs sakuTari piradi sivrcisa da cx-
ovrebis ufleba, roca piri sargeblobs pirovnuli ganviTarebis uflebiT, romelic 
saxelmwifos mxridan minimalur Carevas eqvemdebareba. piris qmeduunarod aRiarebiT 
mniSvnelovnad izRudeba misi piradi cxovrebis ufleba, radgan mas ar SeuZlia da-
moukideblad dados SromiTi, nasyidobis an qiravnobis xelSekrulebebi, misces xma, 
Seqmnas ojaxi da Seasrulos sxva samarTlebrivi Sedegis mqone qmedebebi.67

Sesabamisad, latviaSi mkvidrdeba mxardaWerili gadawyvetilebis miRebis ZiriTadi 
aspeqtebi, riTac kanonmdebeli mxardaWeris mimRebs qorwinebis uflebis realizaciis 
SesaZleblobasac utovebs.

63 Love denied: European court Tells Russia to allow people under guardianship to marry, <http://www.mdac.info/
en/23/01/2013/love-denied-european-court-tells-russia-to-allow-people-under-guardianship-to-marry>, [30.06.2016].
64 European Court of Human Rights, Lashin v. Russia, #33117/02, 22/01/2013. aseve, ix. Legal Capacity in Europe, A 
Call to Action to Governments and to the EU, Hungary, Mental Disabillity Advocacy Center, October 2013, 16, <http://
mdac.info/sites/mdac.info/files/legal_capacity_in_europe.pdf>, [29.05.2016].
65 The Family Cod of the Russian Federation, NO. 223-FZ of December 29, 1995, Art.14, <http://www.jafbase.fr/docEs-
tEurope/RussianFamilyCode1995.pdf>, [15.05.2016].
66 Constitutional Court of the Republic of Latvia, 27/12/ 2010, <http://zelda.org.lv/en/news/the-constitutional-court-of-
latvia-has-adopted-a-decision-in-rc-zelda-clients-j-f-cas-493>, [27.05.2016].
67 Judgment in case no. 2010-38-01, Riga, 27/12/2010. §7, <http://www.satv.tiesa.gov.lv/wp-content/up-
loads/2010/04/2010-38-01_Spriedums_ENG.pdf>, [20.06.2016].
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9.3. CexeTis kanonmdeblobis mixedviT

2012 wlis TebervalSi CexeTis parlamentma miiRo axali samoqalaqo kodeqsi, romelic 
auqmebs sruli meurveobis instituts da qmnis mxardaWeriTi gadawyvetilebis miRebis 
sistemasa da meurveobis sxva alternativebs. 

CexeTis kanonmdeblobis mixedviT, piri, romelic moklebulia samarTlebrivi qmede-
bebis Sesrulebis SesaZleblobas, ver daqorwindeba sasamarTlos Tanxmobis gareSe. ver 
daqorwindeba is piric, visac aqvs fsiqikuri aSliloba, ris safuZvelzec SesaZlebelia, 
mas SeezRudos an CamoerTvas samarTlebrivi moqmedebebis Sesrulebis SesaZlebloba. sa-
samarTlos SeuZlia, aseT pirsac mianiWos qorwinebis ufleba, Tu janmrTelobis mdgo-
mareobis Sesabamisad, is qorwinebis miznebisaTvis Tavsebadi iqneba.

Tu sasamarTlos Taxmobis gareSe daqorwinda SezRuduli SesaZeblobebis an fsiqi-
kuri aSlilobis mqone piri, sasamarTlo aseT qorwinebas baTilad miiCnevs. sasamar-
Tlo baTilobis Sesaxeb ar ganacxadebs mxolod im SemTxvevaSi Tu piris janmrTelo-
bis mdgomareoba Tavsebadi gaxda qorwinebis socialuri miznebisaTvis.68

9.4. inglisisa da uelsis kanonmdeblobis mixedviT

inglissa da uelsSi mTavari aqtebi, romlebic piris qmeduunarod cnobas Seexeba, aris 
`fsiqikuri janmrTelobis Sesaxeb“ da `qmedunarianobis Sesaxeb kanonebi“, romlebic 
ramdenime princips efuZneba, maT Soris, prezumfcias, rom pirs aqvs ufleba, miiRos 
daxmareba imisaTvis, rom gadawyvitos rac SeiZleba meti sakiTxi da sxva SemTxvevaSi, 
rodesac gadawyvetileba misi saxeliT miiReba, es gadawyvetileba unda emsaxurebodes 
piris saukeTeso interesebs.69 inglisSi moqmedebs specialuri dacvis sasamarTlo,70 
romelic uflebamosilia dauniSnos pirs meurve, romelsac ar Seswevs unari garkveul 
sakiTxTan mimarTebiT Sesabamis momentSi miiRos gadawyvetileba fsiqikis an gonebis 
funqcionirebis dazianebis, an darRvevebis gamo.

inglisisa da uelsis kanonmdeblobis mixedviT, qorwineba dasaSvebia im SemTx-
vevaSi, Tu orive mxares gacnobierebuli aqvs qorwinebis mniSvneloba qorwinebis 
registraciis momentisaTvis. sameurveo pirs SezRuduli qmedunarianobis gamo ar 
ekrZaleba qorwinebis ufleba, Tuki acnobierebs saqorwino xelSekrulebis Sedegebs. 
qorwinebis uflebis realizaciaze gavlenas ver moaxdens meurvis daniSnva, analogi-
urad, sasamarTlo ver iqneba SSm pirTa dacvis garanti, radgan is ar aris maregis-
trirebeli organo, romelsac SeuZlia xeli SeuSalos piris daqorwinebas, TumcaRa, 
qorwinebis Sesaxeb unda ecnobos dacvis sasamarTlos im SemTxvevaSi, Tu es gavlenas 
axdens sameurveo piris qonebriv mdgomareobaze.71 kanonmdeblobiT gawerilia qor-

68 Czech Republic, Legal capacity and proxy decision making, Issues surrounding the loss of the legal capacity, <http://
www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-making/
Czech-Republic>, [01.07.2016].
69 qmedunarianobis SezRudvasTan dakavSirebuli zogierTi sakiTxisaTvis evropis qveynebSi, saqa-
rTvelos parlamenti, 2015,5, <http://www.parliament.ge/ge/ajax/downloadFile/30534/qmeduunaro-piris-uflebe-
bi.>, [31.05.2016].
70 ix. Court of Protection: <https://www.gov.uk/court-of-protection>, [31.05.2016].
71 United Kingdom- England, Legal capacity and proxy decision making, Issues surrounding the loss of legal capacity, 
<http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-mak-
ing/United-Kingdom-England>, [29.05.2016].
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winebis gabaTilebis SesaZlebloba orive mxaris moTxovniT im SemTxvevaSi, Tu saxezea 
kanoniT dadgenili xarisxis fsiqikuri aSliloba.72

aRsaniSnavia, rom am pirTa interesebis gaTvaliswinebiT dacvis sasamarTlo xSi-
rad uaryofiT gadawyvetilebas iRebs qorwinebis sakiTxTan dakavSirebiT, magali-
TisaTvis, sasamarTlom SSm pirs, romelsac Tavis partniorTan daqorwineba surda, 
ar misca qorwinebis ufleba da ganaTavsa is specialur dawesebulebaSi seqsualuri 
kavSiris Tavidan asacileblad. sasamarTlo gansaxilvel SemTxvevaSi daeyrdno piris 
gonebriv SesaZleblobebs, radgan garkveuli tipis daavadebebis fonze SeuZlebelia 
seqsualuri kavSirisa da qorwinebis Sedegebis gacnobiereba.73

rogorc gamoCnda, inglisisa da uelsis kanonmdebloba gacilebiT daxvewili da 
Tanmimdevrulia fsiqosocialuri saWiroebis mqone pirTa uflebebis, kerZod, qor-
winebis uflebis, dacvis kuTxiT. igi morgebulia aseT pirTa socialur moTxov-
nilebebs da cdilobs, maqsimalurad Seuwyos xeli maTi nebis gamoxatvasa da samo-
qalaqosamarTlebriv urTierTobaSi Cabmis procesis daCqarebas, rac yvelaze ukeT 
Cans fsiqosocialuri saWiroebis mqone pirTaTvis iseTi fuZemdebluri, rTuli da 
mravalmxrivi uflebis miniWebaSi, rogoric qorwinebis uflebaa.

 

9.5. germaniis kanonmdeblobis mixedviT

germaniaSi qmeduunaro pirebTan dakavSirebul sakiTxTa sferos samarTlebrivad 
aregulirebs samoqalaqo kodeqsi da miwebis kanonebi `iZulebiTi fsiqiatriuli mkur-
nalobis Sesaxeb“. pirebs, romelTac gaaCniaT fizikuri, mentaluri an fsiqologiuri 
darRvevebi, ris gamoc srulyoflad ver axerxeben sakuTari interesebis dacvas,sa-
samarTlos mier eniSnebaT meurve. gasaTvaliswinebelia, rom kanonmdeblis mizania, 
pirs mieces TviTgamorkvevis saSualeba, amitomac, meurved daniSnul pirs mkacrad 
akontrolebs sasamarTlo.74

germaniaSi ojaxi da qorwineba saxelmwifosgan gansakuTrebulad dacul sferoebs 
warmoadgens. qorwinebis sakiTxze saubrisas unda aRvniSnoT, rom aRniSnuli ufle-
ba saxelmwifosagan mkacrad regulirebulia da dakavSirebulia piris qmedunariano-
basTan. gasaTvaliswinebelia, is garemoebac, rom germanuli samarTali upiratesobas 
SezRudul meurveobas aniWebs, marTalia, garkveul SemTxvevebSi sasamarTlo moiTx-
ovs meurvis Tanxmobas, magram meurvis werilobiTi Tanxmoba ar aris aucilebeli 
qorwinebis SemTxvevaSi.75 im SemTxvevaSi, Tu piri srulad acnobierebs qorwinebis arss 
da misi namdvili neba mimarTulia daqorwinebisaken, sasamarTlos mier mas es ufleba 
mieniWeba.

marTalia, germaniaSi ojaxisa da qorwinebis instituti sakanonmdeblo donezea 
aRiarebuli da saxelmwifosagan gansakuTrebuli dacviT sargeblobs, magram, ro-
gorc gaeros SSm pirTa uflebebis dacvis komitetis germaniisadmi rekomendacia-

72 Matrimonial Causes Act of 1973, <http://www.legislation.gov.uk/ukpga/1973/18>, [01.06.2016]. 
73 D Borough Council v. AB, (2011) EWHC 101 (COP), <http://www.bailii.org/ew/cases/EWHC/COP/2011/101.html>, 
[02.06.2016].
74 Response to the questions in the List of Issues relating to the first German country review, <http://www.brk-allianz.de/
attachments/article/93/LOI_Antworten_mit%20Fragen_Englisch.PDF>, [30.05.2016].
75 qmeduunarianobis samarTlebrivi regulirebis sakiTxebi evrokavSiris qveynebSi, sainformacio 
furceli, saqarTvelos parlamenti, 2015, 9, <http://www.parliament.ge/ge/ajax/downloadFile/30534/qmedu-
unaro-piris-uflebebi.>, [31.05.2016]
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Sia miTiTebuli, aucilebelia, rom SezRuduli qmedunarianobis SemTxvevaSic ki pirs 
gaaCndes Sesabamisi unarebi, iqonios ojaxi, kerZod, SeeZlos partniorobis gaweva, 
reproduqcia da ojaxis dagegmva.76

9.6. safrangeTis kanonmdeblobis mixedviT

safrangeTSi qmeduunaro pirebTan dakavSirebul sakiTxTa sferos awesrigebs samoqa-
laqo kodeqsi77 da kanoni `srulwlovanTa samarTlebrivi dacvis Sesaxeb“. meurveoba 
uwesdeba pirs, romelsac TviTon ar SeuZlia sakuTari interesebis dacva samedicino 
daskvniT damtkicebuli fsiqikuri an fizikuri unarebis darRvevis gamo, rac xels 
uSlis misi Tavisufali nebis gamovlenas.78

safrangeTSi meurveoba sami saxisaa: sasamarTlo dacva, kuratoroba da tutoro-
ba. TiToeuli gansxvavebul ufleba-movaleobebs flobs, amitomac gansxvavebuli va-
diT xdeba maTi daniSvna, rac, sabolood, piris qmeduunarobis gamomwvevi mizezebis 
diferencirebiTaa nakarnakevi. sxvadasxva saxis meurveobis SemTxvevaSi gansxvavebulad 
xdeba qorwinebis uflebis realizaciac. sasamarTlo dacvis qveS myof pirs ar sWir-
deba qorwinebis nebarTva. pirs, romelsac daniSnuli hyavs kuratori, qorwinebisaT-
vis saWiroebs kuratoris nebarTvas. im pirisaTvis, romelsac daniSnuli hyavs tuto-
ri, aucilebelia mosamarTlis an saojaxo sabWos, xolo aseTis ararsebobis SemTxvevaSi 
SesaZlebelia orive meqorwilisa da axlobel-naTesavTa mosazrebebis gaTvaliswinebac.79

9.7. daniis kanonmdeblobis mixedviT

daniaSi calke vxvdebiT kanons `qorwinebisa da ganqorwinebis Sesaxeb“, romlis mixed-
viTac qmeduunarod cnobil pirebs mxolod meurvis Tanxmobis gareSe ekrZalebaT 
qorwineba. aRniSnulis garda, kanonmdebloba mimarTulia qmeduunaro pirTa ufle-
bebis sruli realizaciisken, swored amitom, maT SeuZliaT, qorwinebis Sesaxeb Tanx-
moba moipovon adgilobrivi municipalitetisagan, meurvis Tanxmobis gareSe.80

im SemTxvevaSi, Tu piri municipalitetisagan ver miiRebs qorwinebis Sesaxeb Tanx-
mobas, es gadawyvetileba SesaZlebelia, gasaCivrdes bavSvTa dacvis, genderuli Tav-
isuflebis, integraciisa da socialuri saqmianobis saministroSi. aRsaniSnavia, rom 
msgavsi SemTxvevebi praqtikaSi iSviaTobaa.81

meurvis mier valdebulebebis darRvevisas SesaZlebelia misi ganTavisufleba 

76 Initial Report of Germany, <http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRP-
D%2fC%2fDEU%2f1&Lang=en>, [30.05.2016].
77 Civil Code, Mise a Jour Legifrance, 21 February 2004, <https://www.legifrance.gouv.fr/content/download/1950/13681/
version/3/file/Code_22.pdf>, [30.05.2016].
78 qmeduunarianobis samarTlebrivi regulirebis sakiTxebi evrokavSiris qveynebSi, sainformacio 
furceli, saqarTvelos parlamenti, 2015, 9. <http://www.parliament.ge/ge/ajax/downloadFile/30534/qmedu-
unaro-piris-uflebebi.>, [31.05.2016].
79 France, Legal capacity and proxy decision maling, <http://www.alzheimer-europe.org/Policy-in-Practice2/Coun-
try-comparisons/Legal-capacity-and-proxy-decision-making/France>, [28.05.2016].
80 Replies to the questions in the List of Issues on the initial report of Denmark: 19. <http://tbinternet.ohchr.org/_layouts/
treatybodyexternal/Download.aspx?symbolno=CRPD%2fC%2fDNK%2fQ%2f1%2fAdd.1&Lang=en>, [30.05.2016].
81 Replies to the questions in the List of Issues on the initial report of Denmark: 19-20. <http://tbinternet.ohchr.org/_layouts/
treatybodyexternal/Download.aspx?symbolno=CRPD%2fC%2fDNK%2fQ%2f1%2fAdd.1&Lang=en>, [05.06.2016].
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`qmeduunarobisa da meurveobis Sesaxeb“ arsebuli aqtis mixedviT. aRniSnuli aqtiT, 
gansazRvrulia meurveTa mkacri kontroli, rac meurveobis qveS myofi piris saukeTe-
so interesebis ugulebelyofisa da kanoniT gaTvaliswinebuli moTxovnebis daukmay-
ofileblobis SesaZleblobas ar tovebs.82

aRniSnulidan gamomdinare, kanonmdeblis mizania, maqsimalurad dacul iqnes 
sameurveo piris interesebi, radgan meurvis gadawyvetilebazea damokidebuli ise-
Ti fundamenturi uflebebi, rogorebicaa qorwinebisa da ganqorwinebis Sesaxeb gad-
awyvetilebis miReba.

10. daskvna

saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetilebis 
miRebiTa da `SezRuduli SesaZleblobebis mqone pirTa uflebaTa dacvis“ konvenci-
is ratificirebiT qarTuli kanonmdeblobis winaSe warmoSobili erTgvari gamowve-
va, Seecvala qmeduunarobis arseboba mxardaWeris mimRebi piris institutis SemoRe-
biT, SeiZleba iTqvas, rom erTmniSvnelovnad gavrcelda fsiqosocialuri saWiroebis 
mqone pirTa qorwinebis uflebis realizaciis SesaZleblobis moculobaze. aRniSnul-
ma cvlilebebma, faqtobrivad, qorwinebis ufleba mianiWa yvela im pirs, romlebsac 
es ufleba konkretulad, sasamarTlo gadawyvetilebaSi, calsaxad gansazRvrulad 
ar aqvs SezRuduli. garda amisa, sasamarTlos mier piris mxardaWeris mimRebad cno-
bis dros savaldebuloa misi fsiqosocialuri eqspertizis daniSvna, romelic Sea-
fasebs piris SesaZleblobebs da ganusazRvravs sakuTari da mxardamWeris moqmedebis 
sferoebs.

rogorc sakonstitucio sasamarTlos gadawyvetilebaSi, ise iuridiul doqtri-
nasa da ucxour literaturaSi miTiTebulia, rom piri SesaZloa, ar flobdes unars, 
ganaxorcielos rTulad gansazRvradi finansuri operacia, magram mas hqondes nebisa 
da gonebis sakmarisi moculoba, raTa Sevides saqorwino urTierTobaSi da jerovnad 
aRiqvas igi, ikisros misgan warmoSobili valdebulebebi. nebismieri SezRudva, ro-
melic gamoricxavs piris uflebas, daqorwindes, misi individualuri saWiroebebis 
gauTvaliswineblad, unda miviCnioT uflebaSi aramarTlzomier da Seusabamo Carevad. 

aucileblad unda aRiniSnos, rom Tbilisis, quTaisisa da baTumis saqalaqo sa-
samarTloebidan gamoTxovili sajaro informaciis mixedviT, mxardaWeris mimRebis 
institutis Semotanis Semdeg maT samarTalwarmoebis praqtikaSi ar yofila SemTxveva, 
rodesac mxardaWeris mimRebad piris cnobisas am ukanasknels SeunarCunda, an Semdgom 
Tavisi gancxadebis safuZvelze mieniWa daqorwinebis ufleba. rac, cxadia, arTulebs 
am uflebis praqtikul mniSvnelobaze saubris SesaZleblobas.

qorwineba, romelic socialuri aqtia, xelmisawvdomi unda iyos yvela im pirisaT-
vis, romelsac SeuZlia, gaiTavisos, Camouyalibdes daqorwinebis neba da gamoxatos 
igi obieqturad. konkretul sferoebSi piris unaris SezRudvis SemTxvevaSi es gare-
moeba ar unda warmoadgendes misTvis qorwinebis uflebis SezRudvis winapirobas.

82 http://www.alzheimer-europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-mak-
ing/Denmark>, [05.06.2016].

e. ruxaZe, r. dekanosiZe fsiqosocialuri saWiroebis mqone pirTa qorwinebis ufleba



135

#1, 2016                   Tsu samarTlis mimoxilva specialuri gamocema
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Support System of Disabled Persons _ Novation of Georgian Civil Law

Abstract

At first, the article contains analyses of 2014, October 8 decision of Constitutional Court of Georgia, 
which declared unconstitutional regulations of Georgian legislation regarding mentally disabled persons. 
Subsequent amendments were intended to modify relevant private law articles to be in conformity with 
the Convention on the Rights of Persons with Disabilities. The notion of support system and its relation 
to pre-existing articles, as well as disabled person’s ability to enter into transactions, commit delict or to 
marry, are also considered within the article. 

The purpose of the article, therefore, is to demonstrate problematic issues of existing and pre-existing 
regulatory framework, to outline the importance of the issue and suggest possible solutions thereof. Apart 
from this, considering innovative nature of support institute is the aim of the article as well.  

The article is based on a comparison between civil codes of Germany, Czechia, and research pre-
pared regarding the topic. The Convention on the Rights of Persons with Disabilities introduced liberal 
approach towards the presented issue, by creating social and human rights-based model of legal capacity.

On the initial stage of overcoming with problem necessity of defining discriminatory notions and 
terms emerged. The principle of protecting the legal capacity of disabled persons to the maximum possi-
ble extent and providing their social involvement was also activated by introducing flexible regulations. 
The author declares a position that despite the restriction of intellectual or mental abilities, these persons 
should be deemed as legally capable for the purposes of protection their rights. They should be granted 
support institution.
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xatia zuxubaia*

mxardaWeris instituti - novacia qarTul samoqalaqo 
samarTalSi

1. Sesavali
 
2014 wlis 8 oqtombris gadawyvetilebiT, saqarTvelos sakonstitucio sasamarTlom 
arakonstituciurad cno fsiqikuri daavadebebis gamo SezRuduli SesaZleblobebis 
mqone pirebis mimarT arsebuli sakanonmdeblo regulaciebi. kanonproeqtis miRebis 
mTavar mizans warmoadgenda samoqalaqosamarTlebriv normaTa SesabamisobaSi moyvana 
`SezRuduli SesaZleblobebis mqone pirTa uflebebis dacvis konvenciis“ standar-
tebTan.1

problemis sawyis etapze gamoikveTa diskriminaciul cnebaTa mowesrigebis saWi-
roeba, aseve, _ samarTlebrivi regulirebis moqnilobis principis gaaqtiureba, rac 
gulisxmobs mxardaWeris mimRebTa qmedunarianobis maqsimalur dacvasa da socialur 
CarTulobas.

kvlevis mizans warmoadgens, ukeT gamokveTos zemoxsenebul TemasTan dakavSire-
buli iseTi ZiriTadi sakiTxebi, rogorebicaa mxardaWeris mimRebis cneba da misi 
mimarTeba cvlilebamde arsebul mowesrigebasTan. naSromSi yuradReba maxvildeba 
qmedunarianobis maqsimaluri SenarCunebis principze garigebebSi, qorwinebasa da 
deliqtebSi. aseve, moZiebul iqna sakiTxTan dakavSirebuli ucxouri gamocdileba da 
SedarebiTsamarTlebrivi meTodiT gaanalizda.

amrigad, msjelobisas gamoikveTa sami mTavari principi, romlebze dayrdnobiTac, 
iqneba ganxiluli mxardamWeris institutis novaciuroba: samarTlebrivi reguli-
rebis moqniloba, qmedunarianobis maqsimaluri SenarCuneba, dacviTi RonisZiebebis 
Tanazomierebis principi piris qmedunarianobis xarisxTan.

2. mxardaWeris mimRebis cneba da mimarTeba cvlilebamdel kodeqsTan

saqarTvelos samoqalaqo kodeqsis (SemdgomSi _ ssk) mixedviT, qmedunarianoba, rome-
lic warmoiSoba srulwlovanebis miRwevisTanave, aris fizikuri piris unari Tavisi 
nebiTa da moqmedebiT sruli moculobiT SeiZinos da ganaxorcielos `samoqalaqo 
uflebebi da movaleobebi.“

uflebaunarianoba, romelic fizikur pirs dabadebidanve eniWeba, Semoifargle-
ba uflebebisa da movaleobebis `pasiurobiT“. imisaTvis, rom pirma damoukideblad, 
sakuTari moqmedebiT SeiZinos uflebebi, itvirTos movaleobebi da warmoSvas sxva 
samarTlebrivi Sedegebi, mas unda hqondes qmedunarianoba.2 amrigad, kodeqsi gamo 
yofs ramdenime mniSvnelovan maxasiaTebels, raTa moxdes qmedunarianobis srulad 
SeZena. es aris piris mier boWvadi neba da moqmedeba, romlis saSualebiTac is iZens 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis baka-
lavriatis saganmanaTleblo programis me-3 semestris studenti.
1 ix. saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris #2/4/532,533 gadawyvetileba 
saqmeze: saqarTvelos moqalaqeebi _ i. qemokliZe da d. xaraZe saqarTvelos parlamentis winaaRmdeg.
2 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009,115.
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da axorcielebs samoqalaqo uflebebsa da movaleobebs. ssk-is mier SemoTavazebuli 
aRniSnuli ganmarteba gvaZlevs zogadi qmedunarianobis cnebas da ar ayalibebs piris 
unars ganaxorcielos erTi romelime konkretuli qmedeba.3 imisaTvis, rom mimovix-
iloT fizikuri piris qmedunarianoba, unda gavaanalizoT misi garigebaunarianoba, 
deliq tunarianoba, qorwinebaunarianoba da a.S.4 

cvlilebamde, ssk-Si gamoyenebulia terminebi `Wkuasusti“ da `suliT avadmyofi“, 
rac imTaviTve ewinaaRmdegeba `SezRuduli SesaZleblobebis mqone pirTa konvencias“. 
me-12 muxlSive ganimarteba, rom mxolod sasamarTlos aqvs ufleba, am niSniT, piri 
Seracxos qmeduunarod, praqtikulad, es imas niSnavs,rom TavisTavad avadmyofobis 
faqti, Tundac samedicino dawesebulebis mier dadasturebuli, ar aris sakmarisi 
piris qmeduunarod miCnevisTvis. avadmyofobis gamo qmeduunarod aRiarebuli piris 
gankurnebis SemTxvevaSic, mxolod sasamarTloa uflebamosili, aRiaros piri kvlav 
qmedunarianad.5 miuxedavad amisa, piri qmeduunaroa da misi neba srulad vlindeba 
meurvis mier,rac ewinaaRmdegeba qmedunarianobis maqsimalurad SenarCunebis prin-
cips da mniSvnelovnad amcirebs mis damoukideblobis xarisxs.

cvlilebis Semdgom ssk-Si Camoyalibebulia mxardaWeris mimRebis cneba. aseTad 
rom CaiTvalos piri, igi unda akmayofilebdes garkveul moTxovnebs. erT-erTi kom-
ponentis ararseboba, gamoricxavs piris mxardaWeris mimRebad aRiarebas. es komponen-
tebia:

I. fizikur pirs,romelsac aqvs myari fsiqikuri,gonebrivi/inteleqtualuri dar-
Rvevebi;

II. es darRvevebi sxvadasxva dabrkolebasTan urTierTqmedebaSi xels uSlis sazo-
gadoebriv cxovrebaSi am piris srul da efeqtian monawileobas;

III. sazogadoebriv cxovrebaSi piris sruli da efeqtiani monawileoba izomeba sx-
vebTan Tanabar pirobebSi monawileobis SesaZleblobiT.6

 axalcixis raionuli sasamarTlos 2015 wlis 3 ivliss miRebul ganCinebaSi vkiTx-
ulobT, rom eqspertizisaTvis saqmis gadacemisas pasuxi unda gaeces qvemoT mocemul 
kiTxvebs:

I. dadgindes fsiqikuri, gonebrivi/inteleqtualuri darRvevis xarisxi wvrilmani 
garigebis dadebis, sacxovrebeli adgilis gansazRvris, mkurnalobaze Tanxmobis ga-
moTqmis, sapensio saqmis warmoebisa da pensiis/daxmarebis sferoSi;

II. dadgindes misi moqmedebebisa da sazogadoebriv cxovrebaSi monawileobis Sez-
Rudvis xarisxi;

III. Sefasdes garemosTan urTierTqmedeba; 
IV. dadgindes socialuri adaptaciis xarisxi;
V. Sefasdes mdgomareobis gaumjobesebis/gauaresebis SesaZlebloba;
VI. dadgindes wvrilmani garigebis dadebis,sacxovrebeli adgilis gansazRvris,m-

kurnalobaze Tanxmobis gamoTqmis,sapensio saqmis warmoebisa da pensiis/daxmarebis 
miRebis sferoebSi mxardaWeris aucilebloba;7

imisaTvis, rom ufro naTeli gaxdes mxardamWeris institutis inovaciuroba, mimo-
vixiloT igi evropuli qveynebis magaliTze.

3 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009,115.
4 zoiZe b., korZaia T., samoqalaqo kodeqsis onlain komentari, gccc.ge, 24.03.2016, mux.12 ,veli 3.
5 Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 2000 , 154 .
6 zoiZe b., korZaia T., samoqalaqo kodeqsis onlain komentari, gccc.ge, 24.03.2016, mux.12, veli12 .
7 ix. axalcixis raionuli sasamarTlos  2015 wlis 3 ivlisis saqmeze #1025578 -2/262-15 ganCineba. 
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CexeTis parlamentma mas Semdeg, rac gaeros konvenciis ratificireba moaxdina 
2009 wels, 2012 wels miiRo axali samoqalaqo kodeqsi, romelSic gaTvaliswinebul iqna 
mxardaWeriT gadawyvetilebis miRebis wesi, nacvlad meurveobis sistemisa. am sakiTx-
Tan dakavSirebiT kanonmdeblobaSi ganxorcielebuli cvlilebebi ramdenime princips 
daefuZna: SSm pirTa qmedunarianoba ucvleli rCeba, xelSekruleba unda damtkicdes 
sasamarTlos mier, mxardamWerebi SeboWili arian mxardamWerTan xelSekrulebiT, mx-
ardamWeris funqcia aris, daexmaros Sesabamis pirs informaciis gacvlaSi, komunika-
ciasa da rCevebis micemaSi.8

germaniaSi srulwlovan pirebs calkeul, gamonaklis SemTxvevebSi SeiZleba, ar 
gaaCndeT moqmedebis SesaZlebloba. Tuki srulwlovan pirs daavadebis, fizikuri men-
taluri an fsiqologiuri darRvevebis gamo ar SeuZlia, srulyofilad an nawilobriv 
izrunos sakuTar qmedebaze, sasamarTlo uniSnavs mas meurves. piris qmedunarianoba 
ar icvleba meurvis daniSvniT. meurves evaleba miiRos zomebi, romlebic mniSvnelo-
vania meurveobis qveS myofi piris saukeTeso interesebisTvis. meurveobis SemTxvevaSi 
mniSvnelovania piris survilebis gaTvaliswineba. amasTan, kanonis mTavari arsi mdgo-
mareobs piris TviTgamorkvevis ganmtkicebaSi, rac gamyarebulia saWiroebisa da pro-
porciulobis mkacri principiT. sasamarTlo valdebulia, mousminos pirs, romelsac 
eniSneba meurve, amasTan, sasamarTlom meurvis daniSvnis sakiTxTan dakavSirebiT unda 
ixelmZRvanelos eqspertis daskvniT. meurve ar SeiZleba dainiSnos piris Tavisufali 
nebis gareSe. amasTan sasamarTlo akontrolebs meurvis moqmedebebs da igi unda Cae-
rios uflebamosilebebis darRvevis SemTxvevaSi.9

3. mxardaWeris mimRebis garigebaunarianoba

erT-erTi mniSvnelovani maxasiaTebeli piris qmedunarianobis Sefasebisas aris misi 
garigebaunarianoba. cvlilebamde ssk calmxrivi nebis gamovlenis namdvilobaze sau-
brisas ganmartavda, rom nebis gamovlenis namdvilobaze SeiZleba gavlena ar moax-
dinos garigebis damdebi piris gardacvalebam an qmedunarianobis dakargvam, Tuki 
es movlenebi dadga nebis gamovlenis Semdeg. kanonis es norma samoqalaqo brunvis 
simyaris interesebs emsaxureba da igi icavs nebis mimRebs, romelmac ar icis an gvian 
gaigo piris gardacvaleba, an qmedunarianobis dakargva. 

saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris gadawyvetilebiT, 
51-e muxlis me-3 nawils daemata miTiTeba 1293-e muxlis me-4 nawilze, romlis mixedvi-
Tac gamonaklis SemTxvevaSi, Tu sasamarTlo daadgens, rom mxardamWeris mier mxardaW-
eris mimRebis nebis gamovlena 1 Tveze meti xnis ganmavlobaSi obieqturad SeuZlebe-
lia da mis nacvlad gadawyvetilebis miRebis akrZalva mniSvnelovan zians miayenebs 
mxardaWeris mimRebs, sasamarTlo mxardamWers uflebas aZlevs, mxardaWeris mimRebis 
saxeliT, misi interesebidan gamomdinare, dados aucilebeli garigebebi.

aRsaniSnavia, rom ssk-is 58-e muxliT, romelic Seexeboda garigebis baTilobas 
qmeduunarobis an fsiqikuri moSlilobis gamo, baTili iyo mcirewlovnis an sasamarT-
los mier qmeduunarod aRiarebuli piris nebis gamovlena. 

cvlilebis Tanaxmad,kodeqss daemata 581-e muxli, romlis mixedviTac mxardaWeris 
8 <http://www.disability-europe.net/countries/czech-republic>, [14.05.2016].
9 boxaSvili b., qmedunarianobis Tanamedrove koncenfcia evropaSi,SezRuduli SesaZleblobis mqone 
pirTa uflebebis gaeros konvenciis (CRPD) monawile saxelmwifoTa gamocdilebis analizi, 2015, 8.
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mimRebis mier dadebuli garigeba meryevad baTilia da garigebis namdviloba damok-
idebulia, imaze, Semdgom mxardamWeri moiwonebs Tu ara mas,garda im SemTxvevisa,roca 
mxardaWeris mimRebi am garigebiT iRebs sargebels. garigebis namdvilobis dadgenisas 
aucilebelia gairkves konkretuli garigebis dadebaze pirs sasamarTlos mier daeniS-
na Tu ara mxardamWeri. normis mixedviT, Tu arsebobs msgavsi SemTxveva, garigeba xde-
ba sacilo.10 

rogorc aRiniSna, mxardamWeris mier sasamarTlos gadawyvetilebiT gansazRvruli 
mxardaWeris Tanxmobis gareSe dadebuli garigeba damokidebulia imaze, SemdgomSi mx-
ardamWeri moiwonebs Tu ara mas. mowoneba gulisxmobs Semdgom Tanxmobas. rac Seexeba 
mxardaWeris miRebis gareSe dadebul garigebebs, maTze vrceldeba ssk-is 64-e da 66-e 
muxlebiT dadgenili wesebi.11 meore mxares aqvs ufleba mowonebamde ganacxados uari 
xelSekrulebaze. Tumca misi ufleba izRudeba maSin, roca misTvis cnobili iyo, rom 
mxardaWeris mimRebTan debda xelSekrulebas. 

rac Seexeba warmomadgenlis aucilebeli Tanxmobis gareSe dadebul garigebebs, 
am SemTxvevaSic vrceldeba kanonis analogia, romlis mixedviTac, baTilia calmxrivi 
garigeba, romelsac mxardaWeris mimRebi debs kanonieri mxardamWeris aucilebeli 
Tanxmobis gareSe. baTilia aseTi garigeba maSinac, roca arsebobs kanonieri warmomad-
genlis Tanxmoba, magram mxardaWeris mimRebs ar warmoudgenia amis damadasturebeli 
werilobiTi sabuTi, ris gamoc garigebis meore mxarem dauyovnebliv Tqva masze uari. 
aseTi uari dauSvebelia, Tuki meore mxare informirebuli iyo kanonieri warmomad-
genlis am Tanxmobis Sesaxeb. 

amrigad, kanoni ganamtkicebs, rom saWiroa, saxeze iyos calmxrivi neba, romelic 
gamovlenilia mxardaWeris mimRebis mier, amasTan, aucilebel winapirobad werilobi-
Ti formis dacva saxeldeba, rac migvaniSnebs, rom ar aris sakmarisi kanonieri warmo-
madgenlis mxolod zepiri Tanxmoba. 

germaniis samoqalaqo kodeqsis mixedviT, qmeduunaro piris mier dadebuli garige-
ba baTilia imis miuxedavad, iyo Tu ara es garigeba misTvis sargeblis momtani, gansx-
vavebiT arasrulwlovani piris mier dadebuli garigebisagan. Tu srulwlovani qmed-
uunaro piri dadebs yoveldRiur garigebas, romelic SeiZleba ganxorcieldes mcire 
TanxiT, maSin mis mier dadebuli xelSekruleba ganixileba Zalmosilad Sesrulebis 
mimarT, xolo SeTanxmebis SemTxvevaSi-sapirispiro Sesrulebis mimarTac,rogorc ki 
ganxorcieldeba Sesruleba da sapirispiro Sesruleba.12

4. mxardaWeris mimRebis deliqtunarianoba

cvlilebamde _ ssk-is mixedviT, Tu `Wkuasusti~ an `suliT avadmyofi piri“ (gamoy-
enebulia uwindeli terminebi citirebisaTvis) marTlsawinaaRmdego moqmedebiT miay-
enebs zians sxva pirs,mas ar ekisreba zianis anazRaurebis valdebuleba. 

Tu pirs ekisreba meTvalyureoba zianis mimyeneblze,maSin igi valdebulia, aanaz-
Rauros ziani,garda im SemTxvevebisa, roca SeuZlebeli iyo am zianis Tavidan acileba. 
zemoxsenebuli niSnebiT piris qmeduunarod miCneva mxolod sasamarTlos preroga-
tivaa.arc erTi sxva saxelmwifo organo ar aris uflebamosili cnos piri qmeduun-

10 korZaia T., samoqalaqo kodeqsis onlain komentari, gccc.ge, 17.11.2016, mux. 581, veli 2.
11 korZaia T., samoqalaqo kodeqsis onlain komentari, gccc.ge, 17.11.2016, mux. 581, veli 6.
12 kropholeri i., germaniis samoqalaqo kodeqsis komentari, Tbilisi, 2014, 30.
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arod, rac imas niSnavs, rom TavisTavad avadmyofobis faqti, Tundac samedicino dawe-
sebulebis mier dadasturebuli, sakmarisi ar aris piris qmeduunarod miCnevisaTvis. 
kanoni ar moiTxovs, rom aseTi piri zianis miyenebis momentisaTvis sasamarTlos mier 
cnobili iyos qmeduunarod. SeiZleba, zianis miyenebis momentisaTvis piri ar iyos 
cnobili qmeduunarod, magram sakmarisia am faqtis arseboba. maT mier miyenebuli 
ziani unda aanazRauros im pirma, romelsac dakisrebuli hqonda meTvalyureoba zian-
is mimyenebelze. meTvalyureobaze valdebuli piri SeiZleba iyos meurve, mSobeli, 
dawesebuleba, romelsac evaleboda meTvalyureoba zianis mimyenebelze. piri, ro-
melsac ekisreba meTvalyureoba zianis mimyenebelze, ar aris valdebuli aanazRauros 
ziani im SemTxvevaSi, roca SeuZlebeli iyo am zianis Tavidan acileba. 

kanonis mier specialurad regulirebul erT-erT sakiTxs miekuTvneba droebiTi 
sulieri aSlilobis mdgomareobaSi miyenebuli zianis anazRaureba. aRniSnul SemTx-
vevaSi zianis miyenebisaTvis pasuxismgebloba ar ekisreba zianis mimyenebels, romelic 
Tumca qmedunariania, magram zianis miyenebis momentSi imyofeboda iseT mdgomareoba-
Si, rom ar SeeZlo gaego Tavisi qmedebis mniSvneloba da gaeTvaliswinebina mosalod-
neli Sedegi. imis mixedviT, Tu ram gamoiwvia piris aseTi mdgomareoba alkoholuri 
sasmelis, narkotikuli nivTierebis an msgavsi saSualebebis gamoyenebam, igi pasuxs 
agebs miyenebuli zianisaTvis zogadi safuZvlebiT. 

dRevandeli mdgomareobiT mxardaWeris mimRebis mier miyenebuli zianis anaz-
Raurebis valdebuleba ekisreba mxardaWeris mimRebs, garda im SemTxvevisa, roca mas 
sasamarTlos gadawyvetilebiT mxardamWeri zianis miyenebis Tavidan asacileblad 
daeniSna. 

Tu mxardaWeris mimRebs sasamarTlos gadawyvetilebiT mxardamWeri zianis mi-
yenebis Tavidan asacileblad daeniSna, mis mier miyenebuli zianis anazRaurebis val-
debuleba ekisreba mxardamWers, garda im SemTxvevisa, roca am zianis Tavidan acileba 
SeuZlebeli iyo. 

5. mxardaWeris mimRebi, rogorc qorwinebis subieqti
 

cvlilebamde _ ssk-is mixedviT, qorwinebis erT-erTi damabrkolebeli garemoeba im 
pirebs Soris qorwilia,romelTagan Tundac erTi fsiqikuri aSlilobis gamo sasamarT-
los mier cnobilia qmeduunarod.13 kanoni ar uSvebda aranair gamonaklis SemTxvevas. 
qmeduunarod aRiarebuli piris qorwinebaSi SecdomiT gatarebis SemTxvevaSi ki, aseTi 
qorwineba aucileblad baTili iyo.14 fsiqikuri aSlilobis mqone pirTan qorwinebis 
baTilobis sakiTxis sasamarTloSi ganxilvisas saqmis ganxilvaSi monawileobis mis-
aRebad aucilebeli iyo piris meurvis Cabma. aRsaniSnavia, rom qorwinebis periodSi 
erT-erTi meuRlis am mizeziT qmeduunarod cnoba gavlenas ar axdenda qorwinebis 
baTilobaze. igi SeiZleba safuZveli yofiliyo pirTa Soris ganqorwinebisa.15

dRevandeli mdgomareobiT, saqorwino xelSekruleba, romliTac ganisazRvreba 
meuRleTa qonebrivi uflebebi da movaleobebi rogorc qorwinebis ganmavlobaSi,ise 
ganqorwinebisas, qorwinebis registraciamde unda daidos,Tu erT-erTi meuRle mainc 

13 samoqalaqo kodeqsis cvlilebamde versia, muxli 1120.
<http://www.fin.ge/source/test_folder/saqartvelos%20samoqalaqo%20kodeqsi%20-%2001.01.2015.pdf>, [15.05.2016].
14 Sengelia r., samoqalaqo kodeqsis komentari, wigni mexuTe, Tb., 2000, 53.
15 iqve, 87.
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mxardaWeris mimRebia. saqorwino xelSekrulebisas aucilebelia meurveobisa da mz-
runvelobis organos, agreTve, mxardamWeris Cabma im nawilSi, romelic gansazRvrulia 
sasamarTlos Sesabamisi gadawyvetilebiT. norma miznad isaxavs, maqsimalurad aicilos 
Tavidan SesaZlo riskebi, romlebic Tan axlavs piris qmedunarianobasa da qorwinebi-
sTvis mzaobas. mxardamWeris mier Tavisi movaleobis ganxorcielebaze zedamxedvelo-
bisaTvis pasuxismgebloba ekisreba meurveobisa da mzrunvelobis organos.

muxli, romelic Seicavs qorwinebis damabrkolebel garemoebebs, mxardaWeris mim-
RebTan dakavSirebiT adgens kumulaciur pirobas: qorwineba ar daiSveba im pirebs 
Soris, romelTagan Tundac erTi mxardaWeris mimRebia da romlebsac ar daudiaT am 
kodeqsis 1172-e muxlis me-2 nawiliT gaTvaliswinebuli saqorwino xelSekruleba. am 
mxriv, ssk inovaciuria da maqsimalurad icavs pirTa qmedunarianobis SenarCunebis 
princips. aRsaniSnavia, rom qorwineba SeiZleba baTilad cnos mxolod sasamarTlom.

rac Seexeba mxardaWeris mimRebTan qorwinebis xelSekrulebis baTilobas, saqmis 
ganxilvaSi aucileblad unda Caebas mxardamWeri. gamonaklis SemTxvevaSi, roca mxar-
damWeri da meuRle erTi da igive piria, agreTve, saWiroebis SemTxvevaSi, unda Caer-
Tos meurve da mzrunveli.

germaniis magaliTze „qorwineba da ojaxi sargeblobs specialuri dacvis garan-
tiiT saxelmwifosgan.“16 es fundamenturi Tavisufleba pirebs aZlevs saSualebas 
Tavisuflad dadon qorwinebis xelSekruleba. pirs, romelsac ar aqvs iuridiuli 
qmedunarianoba ar SeuZlia dados xelSekruleba. germaniis samoqalaqo kodeqsis 
mixedviT ki, fsiqikuri aSlilobis mqone pirebi iTvlebian qmeduunaroebad. Tumca, 
ssk iTvaliswinebs daTqmas, Tuki piri acnobierebs qorwinebis arss da axorcielebs 
mis neba-survils, SeuZlia Sevides qorwinebaSi.17

niderlandebSi qmeduunarod cnobil pirebs ar aqvT samoqalaqo qorwinebis Ses-
aZlebloba, ramdenadac miiCneva, rom maT ar SeuZliaT gamoxaton informirebuli 
Tanxmoba. amdenad, moxeles, romelic warmarTavs qorwinebis samoqalaqo registra-
cias, evaleba ar daaregistriros qorwineba Tuki aRmoaCens, rom qorwinebis romelime 
msurvels ar SeuZlia gamoxatos Tanxmoba. aRniSnuli garemoebis qorwinebis regis-
traciis Semdgom gamovlena qorwinebis baTilobis safuZvelia.

SesaZloa iTqvas, rom, am mxriv, saqarTvelos samoqalaqo kodeqsi da midgoma mx-
ardaWeris mimRebTan mimarTebiT metad inovaciuri da loialuria.

6. daskvna

daskvnisaTvis SegviZlia vTqvaT, rom naSromSi mimoxilulia mxardaWeris mimRebis cne-
ba da mimarTeba cvlilebamdel kodeqsTan, mxardaWeris mimRebis garigebaunarianoba, 
deliqtunarianoba, mxardaWeris mimRebi, rogorc saqorwino xelSekrulebis subieqti 

Temaze muSaobisas, yuradReba gamaxvilda sxva qveynebSi arsebul mdgomareobaze da 
warmoCinda problematuri sakiTxebi, romlebsac zemoxsenebul sakiTxze msjelobisas 
vawydebiT. mxardaWeris institutTan dakavSirebuli cvlileba warmoadgens novacias 

16 ix. germaniis federaciuli respublikis ZiriTadi kanoni,muxli me-6: <https://www.btg-bestellservice.
de/pdf/80201000.pdf>, [14.06.2016].
17 boxaSvili b., qmedunarianobis Tanamedrove koncenfcia evropaSi,SezRuduli SesaZleblobebis 
mqone pirTa uflebebis gaeros konvenciis (CRPD) monawile saxelmwifoTa gamocdilebis analizi, 
2015, 16.
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samoqalaqo samarTalSi.rogorc naSromSia aRniSnuli,cvlileba emyareba `SezRuduli 
SesaZleblobebis mqone pirTa uflebebis dacvis konvenciis“ standartebs. cvlilebis 
Sedegad,CanacvlebiTi gadawyvetilebis miRebis koncefciis nacvlad damkvidrda mxar-
daWerili gadawyvetilebis miRebis cneba, riTac SSm pirebi iqcnen samarTlis subi-
eqtebad, nacvlad obieqtebisa.

aRwerili gamocdilebebis Sejerebis safuZvelze, SeiZleba iTqvas, rom pirTa 
uflebebis dacvisaTvis saWiroa, maT SeunarCundeT qmedunarianoba, miuxedavad in-
teleqtualuri Tu fsiqikuri unarebis SezRudvis xarisxisa. SSm piri unda darCes 
gadawyvetilebis wyarod, Tumca mas xeli unda miuwvdebodes mxardaWeris sistemaze.

x.zuxbaia mxardaWeris instituti _ novacia qarTul samoqalaqo samarTalSi
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Legal Protection of Rights of Persons in Need of Psychosocial Support and 
Legislative Deficiency

Abstract

The article describes the legal and social-economic status of persons with disabilities, the mechanisms 
of protecting their rights and defects in related legislation. for the comprehensive analyses of the issue, 
the article reviews the legislation from the historical perspective, as well as contemporary regulations of 
Georgia and other European countries. 

The Convention on the Rights of Persons with Disabilities is analyzed in the article by virtue of com-
parative research method. Pre-convention international acts include 1971 Declaration on the Rights of 
Mentally Retarded Persons; 1975 Declaration on the Rights of Disabled Persons; Standard Rules on the 
Equalization of Opportunities for Persons. The article pays attention on the relevant legislation of Russian 
federation, as well as in the practice of international judiciary organs according to the decisions on the 
topic. 

The important finding of the research is that persons with disabilities constitute over 1/10 of the 
population according to the relevant statistics. Throughout years, numerous effective step has been made 
towards enhancing legal status of disabled persons, however, their rights are still subject to frequent inter-
ference. The essential problem is the realization of legal rules in practice, which is itself caused by mental, 
stereotipical attitude of the society.

The main purpose of the article, derived from the importance of the issue at stake, is to analyze the 
rules of the convention and defects existing in relevant Georgian legislation. the future perspectives and 
recommendations concerning the issue are also provided by the author. 

After analyzing the main topic and the problems thereof, author arrived at the conclusion, that cur-
rent legislation of Georgia needs to be further improved and actually implemented. Development of legal 
and social status of disabled persons highly depends not only on legislative, but on mental changes as 
well, which can be acquired by providing the quality educational system. The author suggests various 
recommendations about resolving problems. The article tends to be a barometer between status quo and 
favorable future developments.
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Tamaz mJavanaZe*

fsiqosocialuri saWiroebis mqone pirTa uflebebis 
samarTlebrivi dacva da sakanonmdeblo xarvezebi

1. SezRuduli SesaZleblobebis mqone pirTa samarTlebrivi 
regulaciebis istoriuli mimoxilva

SezRuduli SesaZleblobebis mqone pirTa samarTlebrivi Tu socialur-ekonomikuri 
mdgomareoba erT-erTi mwvave problemaa ara marto saqarTveloSi, aramed mTel msof-
lioSi. 

SezRuduli SesaZleblobis mqone piri aris piri myari fizikuri, fsiqikuri, in-
teleqtualuri an sensoruli darRvevebiT, romelTa sxvadasxva dabrkolebasTan 
urTierTqmedebam SesaZloa, xeli SeuSalos sazogadoebriv cxovrebaSi am piris srul 
da efeqtian monawileobas sxvebTan Tanabar pirobebSi. 

Tvali gadavavloT istoriul warsuls, Tu ra gza ganvlo SezRuduli SesaZleblo-
bis mqone pirebis uflebebis ganviTarebam Zveli saberZneTidan dRemde. jer kidev 
Zvel romSi arsebobda gamoTqma `lamaz sxeulSi lamazi suliao“, feodalur epoqaSi 
SSm pirad ganixileboda Savi WiriT, keTrovaniT davadebuli adamiani. SSm pirTa mdgo-
mareoba gansakuTrebiT mwvavea me-19 da me-20 saukuneebSi. 1939-1945 wlebSi nacisturi 
moZraobis mier likvidirebuli da eqsperimentebSi gamoyenebul iqna 100 000 SSm piri, 
amerikaSi ki 37 StatSi arsebobda kanoni, romelic dabadebidan SSm piris, miuxedavad 
gonebrivi, fizikuri SezRudvisa sterilizaciis valdebulebas warmoSobda. es kanoni 
me-20 saukunis 80-ian wlebamde arsebobda, Tumca pirveli msoflio omis Semdeg Tavad 
SSm pirebma daiwyes brZola sakuTari ulebebisTvis. am periodidan Seiqmna veteran-
Ta gaerTianeba „ufleba samuSaosTvis“. arasamTavrobo gaerTianebebi pirvelad did 
britaneTSi Seiqmna.1 aRsaniSnavia, rom SSm piri SeiZleba, gaxdes adamiani dabadebidan 
an garkveuli travmebis miRebis Sedegad. msoflioSi dReisaTvis 650 milionamde SSm 
piria. samwuxarod unda aRiniSnos isic, rom msoflios Ratak adamianTa 20% SSm piria, 
98 % ki, ver iRebs ganaTlebas.2

2. gaeros konvencia da saerTaSoriso praqtika

SSm pirTa uflebebi Tavisi masStaburobisa da kompleqsuri problemebis gamo gaxda 
saerTaSoriso samarTliT mowesrigebis sagani. swored, amitom, gaerTianebuli ere-
bis organizaciam 2006 wlis 13 dekembers miiRo universaluri dokumenti `SSm pirTa 
konvenciis“ saxiT. aRsaniSnavia, rom aRniSnuli konvencia ar aris erTaderTi samarT-
lebrivi aqti, romelic miiRes iseTma saerTaSoriso organizciebma, rogorebicaa gae-

* baTumis SoTa rusTavelis saxelmwifo universitetis iuridiuli fakultetis magistraturis sa-
ganmanaTleblo programis me-2 semestris studenti.
1 nadiraZe k., inkluziuri ganaTleba _ gza damoukidebeli cxovrebisaTvis, koalicia „damoukide-
beli cxovrebisaTvis“, Tb., 2006, 11.
2 axalkaci g. (red.), gariyulobidan Tanasworobamde: SezRuduli SesaZleblobis mqone pirTa ufle-
bebis ganxorcieleba: saxelmZRvanelo parlamentarebisTvis SezRuduli SesaZleblobebis mqone 
pirTa uflebebis konvenciisa da misi fakultatiuri oqmis Sesaxeb, gaeros adamianis uflebaTa 
umaRlesi komisris ofisi, Tb., 2007, 1.
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ro da Sromis saerTaSoriso oganizaciebi. konvenciis winamdebare aqtebia: „deklara-
cia gonebrivad CamorCenil pirTa uflebebis Sesaxeb“ (1971w), „deklaracia SSm pirTa 
uflebebis Sesaxeb“ (1975w), „standartuli wesebi SSm pirTa da Tanabar SesaZlebloba-
Ta uzruvelyofis Sesaxeb“ (1993w).

 aRniSnuli dokumentis mixedviT, SSm pirebs unda hqonodaT Tanabari ufleba-mov-
aleobebi sazogadoebaSi, xolo saxelmwifo iRebda valdebulebebs, moexsna barier-
ebi da xeli Seewyo SSm pirTa socialuri adaptaciis pirobebis gaumjobesebisaTvis. 
miuxedavad imisa, rom sxvadasxva qveyanam aRniSnuli wesebi aqcia Sida sakanonmde-
blo aqtebis safuZvlad, es dokumenti srulyofilad mainc ver icavda SSm pirTa 
uflebebs, rogorc moqmedi konvencia. 1991 wels gaerom miiRo principebi fsiqikur 
daavadebaTa mqone pirTa dacvisa da fsiqikuri jandacvis gaumjobesebis Sesaxeb, rom-
lis mixedviTac unda Seqmniliyo saTanado safuZveli iseTi seriozuli darRvevebis 
aRmosafxvrelad, rogorebic iyo iZulebiTi izolacia, sterilizacia, fsiqikuri op-
eraciebi da sxva. zemoT xsenebuli aqtebi pirdapir exeba SSm pirebs, magram `adamianis 
uflebaTa saerTo deklaracia“, `ekonomikur, socialur, kulturul uflebaTa saer-
TaSoriso da samoqalaqo politikur uflebaTa saerTaSoriso paqti“ aris im tipis 
dokumentebi, romlebic icavs SSm pirTa uflebebs, magram isini pirdapir ar arian 
naxsenebi aRniSnul dokumentebSi.3

saerTaSoriso aqtebs Soris mniSvnelovani dokumentia salamankas deklaracia da 
specialuri saWiroebis mqone pirTa ganaTlebis samoqmedo gegma, miRebuli special-
uri saWirobis mqone pirTa ganaTlebaSi msoflio konferenciis mier. 1994 wlis 7-10 
ivnisis deklaracias mxari dauWira 92 qveynis mTavrobam da 25-ma saerTaSoriso or-
ganizaciam, romlebic konferenciaSi delegatebis saxiT iyvnen warmodgenili. sala-
mankas deklaracia aRiarebs yvela bavSvis uflebas, moipovon da miiRon ganaTleba. 
deklaraciis mixedviT yvela bavSvs aqvs unikaluri unar-Cvevebi, romlis ganviTareba-
sac xeli unda Seewyos specialuri programebiT. deklaracia aRiarebs, rom yvela SSm 
bavSvma unda iswavlos Cveulebriv skolaSi, romelic aRWurvilia. deklaraciis mixed-
viT aucilebelia mSobelTa waxaliseba da CarTva arasamTavrobo organizaciebTan er-
Tad miznobrivi saganmanaTleblo programebis dagegmarebisas, agreTve, aucilebelia 
pedagogTa gadamzadeba da gacvliT programebSi monawileoba, raTa miiRon Sesabamisi 
kvalifikacia. salamankas deklaraciis aRniSnuli normebis implementaciis daCqareba 
aucilebelia, radgan is saWirod miiCnevs adgilobrivi arasamTavrobo organizaciebis 
met CarTulobasa da rolis zrdas sakanonmdeblo bazis Seqmnasa da saxelmwifosTvis 
rekomendaciebis gaziarebaSi.4

miuxedavad deklaraciebis arsebobisa, SSm pirTa interesebi irRveoda iseT fun-
damentur uflebaSi, rogoric aris, ganaTlebis ufleba. amis TvalsaCino magaliTia 
erT-erTi mniSvnelovani datvirTvis matarebeli gadawyvetileba (britanuli kolu-
biis universiteti bergis winaaRmdeg [1993] 2 SCR 353), romlis Tanaxmadac depresiis 
qonis motiviT bergi ar SeuSves universitetSi. sasamarTlom CaTvala, rom aRniSnuli 
faqti aris diskriminaciis tolfasi.5

3 axalkaci g. (red.), gariyulobidan Tanasworobamde: SezRuduli SesaZleblobis mqone pirTa ufle-
bebis ganxorcieleba: saxelmZRvanelo parlamentarebisTvis SezRuduli SesaZleblobebis mqone 
pirTa uflebebis konvenciisa da misi fakultatiuri oqmis Sesaxeb, gaeros adamianis uflebaTa 
umaRlesi komisris ofisi, Tb., 2007, 13.
4 `salamankas deklaracia“ miRebuli iuneskos msoflio konferenciaze, „ganaTlebis specialuri 
saWiroebani, xelmisawvdomoba da xarisxi“, espaneTi, 1994.
5 axalkaci g. (red.), gariyulobidan Tanasworobamde: SezRuduli SesaZleblobis mqone pirTa ufle-
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winamdebare naSromSi ganxilulia gaeros konvenciis gzebi, miznebi da moqmedebis 
areali. garda amisa, yuradReba gamaxvilebulia im garemoebaze, rom konvenciis miRe-
bas win uZRoda meqsikis mTavrobis SeTavazeba, Seqmniliyo specialuri komiteti, ro-
melic uzrunvelyofda SSm pirTa interesebis dacvas. 2002 wlis agvistoSi sagangebo 
komitetis sxsdomaze ganixiles axali konvenciis miRebis mxardamWeri argumentebi 
da samoqalaqo sazogadoeba iqna CarTuli konvenciis SeqmnaSi. 2006 wlis agvistoSi 
mxareebi SeTanxmdnen konvenciis proeqtsa da misi fakultaturi oqmis teqstTan da-
kavSirebiT SemdgomSi gadaxedvis pirobiT. 2006 wlis 13 dekembers gaerom konsensusis 
safuZvelze miiRo konvencia da fakultaturi oqmi. konvencia eyrdnoba Semdeg prin-
cipebs: diskriminaciis dauSvebloba, sazogadoebriv cxovrebaSi qmediTi monawileoba 
da integracia. konvencia eyrdnoba Semdeg uflebebs: kanonis winaSe Tanasworobasa da 
samarTlebriv qmedunarianobas, Sromis uflebas, janmrTelobis uflebas, politikur 
da sajaro cxovrebaSi monawileobas, muSaobis, ganaTlebis uflebas, sacxovreblisa 
da ojaxis pativiscemas. konvenciis xelmomweri mxare iRebs valdebulebebs sakuTari 
Sida kanonmdeblobiT daicvas SSm pirTa uflebebi, gaauqmos yvela diskriminaciuli 
kanoni, romelic xels uSlis SSm pirebis srulfasovan cxovrebas, Seqmnan Sesabamisi 
teqnikuri infrastruqturuli saSualebebi, raTa SSm pirma SeZlos sazogadoebaSi 
Rirseuli cxovreba. amisaTvis ki saWiroa cnobierebis amaRleba, rac gulisxmobs ste-
reotipebisa da garkveuli crurwmenebis damsxvrevas. 

`ruseTis federaciaSi invalidTa socialuri dacvis Sesaxeb“ kanonis me-17 muxliT 
saxelmwifo iRebs valdebulebas, sacxovrebeli adgiliT uzrunvelyos SSm pirebi da 
is ojaxebi, romlebsac hyavs SSm bavSvi. uzrunvelyofis kriteriumebia: janmrTelobis 
mdgomareobis sirTule, socialur-ekonomikuri mdgomareoba,  mSoblis an mzrunvelis 
arseboba, im SemTxvevaSi Tu pirs ar hyavs mzrunveli da igi aris 18 wels miRweuli, 
cxovrobda specialur centrSi da SeuZlia sakuTar Tavze momsaxureba, mas sacxovre-
beli farTi gadaecema rigis gareSe. arsebobs specialuri saxelmwifo federaluri 
siebi romlebSic miTiTebulia im pirTa vinaoba, visac sWirdeba farTi. SSm pirs an 
ojaxs, romelsac hyavs SSm piri komunalur gadasaxadebze aqvs 50%-iani SeRavaTi, im 
saxlebSi sadac ar aris gazgaTboba 50%-iani fasdakleba vrceldeba sawvavis SeZenaze. 
saxlis asaSeneblad, gankuTvnili miwis SeZenis dros saagarake farTobisTvis SSm pirs 
eniWeba prioriteti.6 piri, romelsac aqvs SSm piris statusi da Caabarebs erTian 
erovnul gamocdebs, Tavisufldeba Sida gamocdebisgan. 

2016 wlidan ruseTis federaciaSi amoqmedda sakanonmdeblo cvlileba, romel-
ic gulisxmobs erTiani federaluri reestris Seqmnas. cvlilebis Tanaxmad dokumen-
tebSi mieTiTeba SSm pirTa cxovrebisunarianobis Sefasebis done, Sromisunarianobis 
xarisxi, reabilitaciis saWiroeba da sapensio uzrunvelyofis Sesaxeb. 

aRsaniSnavia isic, rom kanonmdeblobis cvlilebebis Tanaxmad, inergeba axali ter-
mini `abilitacia“, romelic SezRuduli SesaZleblobebis mqone pirebisTvis xelSe-
mwyob faqtorad ganixileba da specialuri programis, aqtivobis, specialuri mid-
gomis gamoyenebiT axali unar-Cvevebis ganviTarebas gulisxmobs. abilitacia ufro 
kompleqsuri da farTo cnebaa, magram iseve rogorc reabilitacia Tavisive SinarsiT 

bebis ganxorcieleba: saxelmZRvanelo parlamentarebisTvis SezRuduli SesaZleblobebis mqone 
pirTa uflebebis konvenciisa da misi fakultatiuri oqmis Sesaxeb, gaeros adamianis uflebaTa 
umaRlesi komisris ofisi, Tb., 2007, 130.
6 “О социальной защите инвалидов в Российской Федерацииˮ, #181-Ф3. 1995, <http://www.educom.ru/>, 
[04.08.2016].
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gulisxmobs SSm piris gaumjobesebuli samedicino, socialuri pirobebis danergvas.7 
gaeros konvencis 26-e muxli mTlianad eTmoba abilitacia _ reabilitaciis saWiroe-
bebis ganxilvas, romlis mixedviT mniSvnelovan komponentad miCneulia ara mxolod 
SSm pirTa saWiroebaze Seqmnili programebis rolis Seqmna, aramed momsaxure teqniku-
ri da samedicino personalis profesiuli ganviTareba.

cvlileba erTmniSvnelovnad krZalavs diskriminacias, rogorc SSm piris dazRve-
vis saWiroebis dros, aseve misi samedicino momsaxurebis periodSic. garda amisa, 
akrZalva samedicino dazRvevis gacemisa da sicocxlis dazRvevis dros moqmedebs 
maSinac, rodesac es ukanaskneli nebadarTulia erovnuli kanonmdeblobiT.8

3. samarTlebrivi dacvis meqanizmebi saqarTveloSi

SezRuduli SesaZleblobis mqone pirTa sakiTxebi saqarTveloSi, rogorc postsabWour 
qveyanaSi, gansakuTrebiT mtkivneuli aRmoCnda imdenad, ramdenadac sabWoTa mentalo-
ba termin „invalidis“ _ e.w. uvargisis gamoyenebiT erTmniSvnelovnad blokavda am 
adamianebis individualur ganviTarebasa da saWiroebis gamovlenas. 

arsebobs dadasturebuli SemTxvevebi, rodesac eqimebi iTxovdnen SSm bavSvis 
uaryofas. msgavsi mentalobis kvali dResac arsebobs, Tundac is faqti, rom mTel 
rig kanonebSi termini `invalidi“ isev gamoiyeneba samwuxaro realobaze miuTiTebs.

saqarTveloSi konstitucia, romlis me-14 muxlic aRiarebs Tanasworobas, um-
Tavres dokumentad ganixileba SSm pirTa uflebebis dacvis TvalsazrisiT. aseve mniS-
vnelovan dokumentad miiCneva kanoni „SSm pirTa socialuri dacvis Sesaxeb“, romelic, 
vfiqrob, rom ganaxlebas saWiroebs. garda amisa, arsebobs mTeli rigi kanonebi rom-
lebic aregulirebs socialur, ekonomikur, diskriminaciul Tu samedicino saWiroe-
bebis samarTlebriv mxares. miuxedavad sakanonmdeblo normebis simravlisa da Teori-
uli siZlierisa, kvlavac dabalia praqtikuli gamoyenebis maCvenebeli, rac realurad 
aferxebs SSm pirTa ganviTarebisa da integraciis SesaZleblobas.

kvlavac rTulia fsiqologiuri an adamianuri barierebis daZleva. aRsaniSnavia, 
rom mosaxleobis udidesi nawili ver saubrobs swori terminologiiT. saqarTveloSi 
gamoiyeneba e.w. samedicino modeli, romelic farTod iyo gavrcelebuli XX saukunis 
60-ian wlebamde. es midgoma SezRuduli SesaZleblobebis mqone pirebs ganixilavs, 
rogorc „pacientebs“, „avadmyofebs“, romelTac garTulebuli fizikuri darRvevebi 
aqvT da mkurnaloba esaWiroebaT,9 socialuri modeli ki morgebulia piris individ-
ualur saWiroebebze. 

Cveni azriT, unda gadaixedos `samedicino socialuri eqspertizis Sesaxeb~ kanoni 
da statusi mieniWos im standartebiT, romlebic morgebuli iqneba individualuri 
saWiroebis ganviTarebaze. samwuxarod, dabalia adreuli diagnostikisa da paTolo-
giebis gamovlenis SesaZlebloba. mocemul SemTxvevaSi saubaria samedicino sferoSi 
ganaTlebis dabal xarisxze. 

marTalia, bolo periodSi aqtiurad daiwyo samarTlebrivi brZola diskriminaci-
uli niSnebis winaaRmdeg, magram am mxriv jer kidev rCeba problemebi.

7 О внесении изменений в отдельные законодательные акты Российской Федерации по вопросам социальной 
защиты инвалидов в связи с ратификацией Конвенции о правах инвалидов, <http://pravo.gov.ru/proxy/ips/?doc-
body=&nd=102362996&rdk=&backlink=1>, [04.08.2016].
8 `SezRuduli SesaZleblobebis mqone pirTa uflebebis konvencia“.
9 <http://handinhandg.blogspot.com/2013/09/blog-post.html>, [04.08.2016].
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4. gaeros konvenciis ratificireba da misi samarTlebrivi Sedegebi

saqarTvelo `SezRuduli SesaZleblobis mqone pirTa uflebebis Sesaxeb konvencias~ 
2009 wels SeuerTda. es aris umniSvnelovanesi nabiji SSm pirTa samarTlebrivi dacvis 
kuTxiT. aRsaniSnavia, rom konvenciis normebis implementacias monitorings uwevs sax-
alxo damcveli.

konvenciis ratificirebis Semdgom daiwyo Sida kanonmdeblobis harmonizacia da   
saqarTvelos mTavrobam 2014 wels miiRo dadgenileba SezRuduli SesaZleblobis 
mqone pirebisaTvis sivrcis mowyobisa da arqiteqturuli dagegmarebiTi elementebis 
teqnikuri reglamentis damtkicebis Taobaze, romelic universaluri dokumentia da 
warmoadgens mTavar standarts SSm pirTa adaptirebuli garemos Seqmnis Tvalsazris-
iT, Tumca, dResdReobiT misi praqtikaSi gamoyenebis maCvenebeli Zalian dabalia.

aRsaniSnavia isic, rom gaizarda arasamTavrobo seqtoris CarTulobis xarisxi 
saxelmwifo politikis SemuSavebis dros. iqmneba regionuli Tu saxelmwifo samTavro-
bo sabWoebi da xelmZRvanel pirebs eniSnebaT e.w. „mrCevelebi“ SSm pirTa sakiTxebSi.

mniSvnelovnad gaumjobesebulia SSm pirTa uflebrivi mdgomareoba, magram jer 
kidev urTules problemad rCeba dasaqmebis politikis gadaWra, rac programebis 
araefeqturobaze miuTiTebs. samarTlebrivi TvalsazrisiT, piri, romelsac aqvs mkve-
Trad gamoxatuli SSm piris statusi an bavSvobidan aris SSm piri, sagadasaxado ko-
deqsis 82-e muxlis Tanaxmad, 6 000 laramde ar ibegreba saSemosavlo gadasaxadis 
gadaxdisgan. 

gaeros konvencia ratificirdeba etapobrivad, magram, garda qveynis social-
ur-ekonomikuri mdgomareobisa, konvenciis normaTa praqtikaSi gamoyeneba rTuldeba 
mentalur-stereotipuli damokidebulebis gamo. kvlavac rCeba diskriminaciuli 
niSnebi da SSm pirTa statusobrivi araTanabrobis gancda, rasac upirvelesad xels 
uwyobs ojaxebis dabali interesi SSm piris sazogadoebriv integraciaSi.

5. qmedunarianobis cnebasTan dakavSirebiT gatarebuli cvlilebebi

saqarTvelos realobaSi samarTlebrivi gardatexa qmedunarianobis statusTan dakav-
SirebiT sakonstitucio sasamarTlos gadawyvetilebiT daiwyo. 

cnobilia qmeduunarobis sami modeli: statusze dafuZnebuli (igive instituci-
uri) qmeduunaroba _ Cven mier gasaCivrebuli yvela sadavo norma mTlianad efuZneba 
qmeduunarobis aRniSnul models. es ukanaskneli gulisxmobs qmeduunarobis statu-
sis miniWebiT gadawyvetilebis damoukideblad miRebis uflebis dakargvas cxovrebis 
yvela sferoSi. statusis miniWebiT kanoni avtomatur moqmedebas iwyebs cxovrebis 
yvela sferoSi, rac aranair SesaZleblobas ar aZlevs sasamarTlo da aRmasruleb-
el xelisuflebas, individualurad Seafason piris calkeuli unarebi. kanonmdebeli 
statusis gansazRvriT avtomaturad arTmevs pirs yvelanairi gadawyvetilebis damou-
kideblad miRebis uflebas. sasamarTlos rCeba erTaderTi SesaZlebloba, Seafasos 
is garemoeba, ramdenad eqceva konkretuli piri kanoniT dadgenili statusisa da am 
statusis ganmsazRvreli kriteriumis zemoqmedebis qveS. rogorc ki sasamarTlo am 
sakiTxs gaarkvevs, kanonis avtomaturi moqmedebis Sedegad piri ganusazRvreli vadiT 
kargavs uflebaTa mTel kompleqss. instituciuri qmedunarianobis dadgenis dros 
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ZiriTad kriteriumad zogadi unarebis ararseboba ganixileba (Cven mier gasaCivre-
buli sityvebi `ar SeuZlia Seignos Tavisi moqmedebis mniSvneloba an ganagos igi”). 
postsabWoTa da calkeuli aRmosavleT evropuli saxelmwifos gamoklebiT, es midgo-
ma msoflio qveynebis umravlesobis mier uaryofilia.

SefasebiTi qmeduunaroba _ SefasebiTi midgoma efuZneba adamianis mier adre miRe-
bul gadawyvetilebebs an gadawyvetilebaTa erTobliobas. Tuki adamiani miiRebs gad-
awyvetilebas, romelic ar iqneba miCneuli `normalurad~ an `sazogadoebrivad faseu-
lad,~ amis Sedegad adamiani aRiarebuli iqneba qmeduunarod. 

funqciuri qmeduunaroba _ es midgoma qmeduunarobas afasebs `specifikuri 
sakiTxebis safuZvelze.~ es midgoma SesaZleblobas iZleva, qmeduunaroba dadgindes 
konkretul sakiTxebTan dakavSirebiT. amis gamo erT sakiTxTan (magaliTad, finans-
ur sakiTxze gadawyvetilebis miRebis unari) dakavSirebiT adamianis gadawyvetilebis 
miRebis unaris Sefaseba da amgvari Sefasebis Sedegi aucileblad iseTive ver iqneba, 
rogoric sxva sakiTxTan dakavSirebiT gadawyvetilebis miRebis unaris Sefaseba (mag-
aliTad adamianuri urTierTobis damyarebis unari). es midgoma upiratesia, vinaidan 
axlos dgas adamianis uflebaTa samarTalTan.

funqciuri modeli instituciur qmedunarianobasTan SedarebiT ukeTesad pa-
suxobs diferenciaciis aucileblobis, gonivrulobisa da obieqturobis moTxovnebs, 
vinaidan diferenciacia xdeba im sferoSi, im sakiTxTan dakavSirebiT, romelSic ada-
miani namdvilad moklebulia gadawyvetilebis miRebis unars. diferenciacia ar exeba 
sakiTxebs, romlebSic damcavi RonisZiebebiT diferencirebul jgufs gaaCnia iseTive 
an miaxloebuli unarebi, romlebic yvela sxva danarCen jgufs. 

sakonstitucio sasamarTlos gadawyvetilebiT termini `qmedunariani“ Seicvala 
termin `mxardamWeris mimRebi piriT“, rac wina planze wevs individis arss, Tumca, mas 
misive SesaZleblobidan gamomdinare udgens SezRudvebs. rigi sakanonmdeblo cvli-
lebebi arsobrivad misasalmebelia. Cemi azriT, funqciuri modeli misaRebia, magram 
sakiTxavia Tu ramdenad swrafad moxdeba sasamarTlo praqtikaSi qmedunarianobis 
sakiTxze axali praqtikis danergva da es yovelive ramdenad ar gamoiwvevs sasamarT-
lo praqtikis gaWianurebas. 

Tema sainteresoa samarTalSemoqmedebiTi da praqtikuli xasiaTidan gamomdinare 
da saWiroebs Semdgom kvlevebs.

6. rekomendaciebi

da bolos, Cems naSromSi minda, aRvniSno, rom SSm pirTa samarTlebrivi da socialuri 
ganviTareba damokidebulia ara mxolod sakanonmdeblo, aramed mentalur cvlile-
bebze, romlebic, Tavis mxriv, mxolod ganaTlebis xarisxis gaumjobesebiT miiRweva. 
ganaTleba ki kvlavac problematur da mtkivneul Temad rCeba. dabalia med-person-
alisa da mSobelTa kvalifikaciis maCveneblebi, moSlilia mSobelTa fsiqosareabil-
itacio programac.

saWirborotoa inkluziuri ganaTlebis sakiTxi da pedagogTa sistemurad xarve-
zuli midgoma sakiTxisadmi. saWiroa, kadrebis gadamzadeba, pedagogTa saSualo asakis 
gaaxalgazrdaveba da inkluziuri ganaTlebis specialistebis ucxoeTSi momzadeba.

agreTve, aucilebeli da mizanSewonilia SSm piri moswavleebisaTvis distanciuri 



150

swavlebis modelis danergva. dResdReobiT am sakiTxs pedagogTa kvalifikacia da Ta-
namedrove teqnikuri saSualebebis arqona aferxebs.

aucilebelia, SemuSavdes erTiani kodificirebuli sakanonmdeblo aqti SSm pir-
Ta kodeqsis saxiT, romelic morgebuli iqneba gaeros konvenciis standartebsa da 
miznebs. bunebrivia, samarTlebrivi normebis garkveuli nawili unda darCes samoqa-
laqo kodeqsSi, ZiriTadad es aris qmedunarianobasTan dakavSirebuli sakiTxebi.

garda zemoaRniSnulisa, mniSvnelovania sadazRvevo sistemis reforma da garkveul 
daavadebaTa sadazRvevo paketis CarCoSi moqceva.

socialur-politikuri uflebebis dacvisTvis mniSvnelovan sakiTxad ganixileba 
eleqtronuli wesiT xmis micemis saSualebis danergva, rac SSm pirs xels Seuwyobs 
Tavisi uflebebis ganxorcielebaSi.

adaptirebuli garemos Seqmnis mizniT mkacri monitoringi da sanqciebi mSenebare 
obieqtebsa da rekonstruqciaze wingadadgmuli nabiji iqneba rogorc saxelmwifos 
mxridan, Sesabamisi politikis danergvis TvalsazrisiT, ise SSm pirebis xelSewyobis 
kuTxiTac.

viTvaliswineb ra saqarTvelos zogad socialur-ekonomikur fons, mimaCnia, rom 
Cemi SemoTavazebuli rekomendaciebi moiTxovs rogorc finansur danaxarjebs, ise 
kvlificiuri kadrebis momzadebas, rac, calsaxad, grZelvadiani procesia.
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Mzia Todua, Deputy Chairperson, Chairman of the Chamber of Civil Cases of Supreme Court of 
Georgia

The Importance of Functional Classification of Private Law Articles in the 
Course of Civil Adjudication

Abstract

The article regards the issue of civil norms functional classification in the course of resolving disputes 
emerged from civil legal relations. This implies the correct application of the articles to appropriate type 
of dispute in the process of litigation. As far as law preserves the fair resolution of disputes and protects 
individuals, the judge is obliged to base the decision on the principle of equal treatment of individuals, 
which requires judges to use same standards and criteria in substantially similar cases. Analyzing contem-
porary case law, the article shed light to the inconsistent approach of modern civil court practice, which 
is partially result of judge searching for appropriate legal basis only after making final decision first and 
interpreting this legal norms in a manner to comply with decision already made, which is not right way 
of judicial decision-making process, putting the legality of decision under suspicion. The article analyzes 
functions of civil articles and  categorizes them according to certain criteria, which subsequently serves 
the establishment of common standard concerning which articles may be used jointly or separately and in 
which occasions. 

 The main problem entails inconsistent court practice, essentially as a result of incorrect application 
of articles, which threatens the credibility of the court, as well as legal civil relationships. Therefore, the 
presented topic is considerably actual and problematic for modern civil procedure due to its huge prac-
tical importance. Legal civil relations are  the essential parts of everyday life, therefore, the existence of 
common standards in court practice is crucial in order participants of civil relations to be ensured that their 
case is dealt on the basis of equal and fair treatment. 
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mzia Todua*

kerZo samarTlis normebis funqciuri klasifikaciis 
mniSvneloba samoqalaqo davebze gadawyvetilebis miRebisas

Tanamedrove sazogadoebrivi cxovreba warmoudgenelia kerZosamarTlebrivi urTier-
Tobebis gareSe. am urTierTobebidan gamomdinare konfliqturi situaciebi samoqa-
laqosamarTlebriv problemebSi aisaxeba. davis monawileebs erTmaneTis mimarT Sei-
Zleba, gaaCndeT sxvadasxva saxis moTxovnebi: SeZenili qonebis gadacema, gacemuli 
sesxis ukan dabruneba, nivTis ukan gadacema, zianis anazRaureba, uflebis damrRvevi 
qmedebisagan Tavis Sekaveba, iZulebiTi aRsrulebis Tmena da a.S. am moTxovnebis real-
izeba, rogorc wesi, SeuZlebelia iuristebis daxmarebisa da maTi aqtiuri monawileo-
bis gareSe. aqedan gamomdinare, iuristis saqmianobis udidesi nawili dakavSirebulia 
pirebs Soris warmoSobili, an ukve arsebuli davebis samarTlebriv gadawyvetasTan. 

rasakvirvelia, mxareebi konfliqtur situaciebs molaparakebis gziT unda agva-
rebdnen, radganac sasamarTloSi davis warmoeba da gadawyvetilebis miReba dakavSire-
bulia saukeTeso SemTxvevaSi saproceso vadebTan, xolo uares SemTxvevaSi _ kanoniT 
dadgenili vadebis gaWianurebasTan. gasaTvaliswinebelia isic, rom am dros mxares 
uwevs saproceso xarjebis (sasamarTlos da sasamarTlos gareSe) gaRebac, romlebic 
SeiZleba mniSvnelovnad aRematebodes davis mSvidobiani gziT mogvarebisas gaweul 
xarjebs. Tu konfliqtebis (davebis) molaparakebis gziT mowesrigeba ver xerxdeba, 
maSin davis monawile erT-erTi mxare werilobiT (sarCeliT) mimarTavs sasamarTlos, 
raTa samarTlebrivad dadgindes, rom igi uflebamosilia, davis meore mxaris mimarT 
daayenos moTxovna garkveuli moqmedebis Sesrulebis an garkveuli moqmedebis Ses-
rulebisagan Tavis Sekavebis Taobaze. mxolod aRniSnuli saxis gadawyvetilebis sa-
fuZvelze aris SesaZlebeli samarTlebrivad dadgenili moTxovnis iZulebiTi wesiT 
aRsruleba.

sxvadasxva „cxovrebiseul“ situaciaSi, romlebic adamianTa yoveldRiuri yofis 
Semadgeneli nawilia, garkveva da erTaderTi samarTlebrivad dasabuTebuli daskvnis 
gamotana zogjer TviT umaRlesi kategoriis iuristisaTvisac ki sirTuleebTanaa da-
kavSirebuli, radganac TiToeul aseT konfliqtur SemTxvevas atipurobisa da ganu-
meoreblobis daRi azis, amitomacaa, rom kerZosamarTlebrivi SemTxvevis gadawyvetaSi 
monawile iuristebisa da, miT umetes, mosamarTleebis pasuxismgeblobis done gansa-
kuTrebiT maRalia. udavoa, rom maT mier miRebul gadawyvetilebebzea damokidebu-
li rogorc fizikuri, ise iuridiuli pirebis bedi, maTi qonebrivi da araqonebrivi 
uflebebi, ekonomikis stabiluroba, avtorTa da gamomgonebelTa interesebi, inves-
ticiebis mozidva da a.S. Sesabamisad, maTi profesiuli momzadebis done da samarT-
lebrivi azrovnebis siRrme, xels uwyobs da, ufro metic, umetes SemTxvevaSi ganap-
irobebs kidec sasamarTlo davaze samarTliani da kanonieri gadawyvetilebis miRebas.

samarTals akisria problemebis samarTlianad gadawyvetisa da samarTlebrivi 
usafrT xoebis uzrunvelyofis funqcia. „samarTalma ise unda moawesrigos adamianTa 
qceva, rom mogeba da zarali samarTlianad ganawildes, sapirispiro interesebi samar-
Tlianad urTierTSejerdes“.1 samarTliani gadawyvetilebis farglebisaTvis mTavar 

* saqarTvelos uzenaesi sasamarTlos Tavmjdomaris moadgile, samoqalaqo saqmeTa palatis Tavm-
jdomare.
1 cipeliusi r.,  iuridiuli meTodebis moZRvreba, meaTe gadamuSavebuli gamocema, miunxeni, 2006, 11.
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sakiTxs warmoadgens: „im kriteriumebis sworad gansazRvra, romlebic safuZvlad 
unda daedos samarTlebrivi problebis gadawyvetas. farTo gagebiT _ esaa sazoga-
doebis umravlesobis samarTlianobis SegrZneba, da am SegrZnebidan gamomdinare maTi 
Sejerebuli (konsensusunariani) warmodgenebi samarTlianobis Sesaxeb. demokratiul 
sazogadoebaSi rac SeiZleba meti adamiani unda monawileobdes socialuri wesrigis 
gansazRvraSi. am SemTxvevaSi mosamarTle, romelic am sazogadoebis nawilia, davis 
gadawyvetisas, swored umravlesobis mier dadgenili RirebulebebiT xelmZRvanelobs. 
is Tavis Tavs zepersonificirebul pirovnebad ki ar miiCnevs, aramed samarTlebriv 
problemas Tanabari mopyrobis principis safuZvelze wyvets. es ki imas gulisxmobs, 
rom mosamarTleebi erTgvarovan saqmeebze erTgvarovani SefasebiTi kriteriumebiT 
moqmedeben. rasakvirvelia, verc erTi mosamarTle gverds ver auvlis samarTlebrivi 
usafrTxoebis princips _ man Tavisi Sefasebebi uTuod unda daafuZnos qcevis im we-
sebs, romlebic samarTlebriv sazogadoebaSi aRiarebulia umravlesobis mier“2.

aqedan gamomdinare, iurists ara marto myari Teoriuli codna, aramed miRebu-
li codnis praqtikuli gamoyenebis unar-Cvevebic unda gaaCndes. man unda gaiazros 
samarTali moqmedebaSi (Law in action), samarTlis normebis agebuleba da urTierTkav-
Siri, qmedebis Semadgenlobisa da samarTlebrivi Sedegis urTierTkavSiri da SeZlos 
samarTlebrivi azrovnebis rTul dinamikasTan gamklaveba, rac gulisxmobs: jer erTi, 
_ konkretul saganTan, romelic gansazRvravs meTods, dakavSirebuli problemis gam-
ovlenas, gaazrebas da im amocanis mkafiod formulirebas, romlis gadawyvetiskenacaa 
mimarTuli samarTlebrivi azrovneba. meore _ esaa samarTlebrivi Sedegis, romelic 
normis Semadgenlobidan gamomdinareobs da warmoSobs zogad da individulur val-
debulebebs, gansazRvrisaTvis samarTlebrivi saSualebebisa da meTodebis gamoyenebis 
SesaZleblobis analizi kanonmdeblobaSi arsebuli SezRudvebis gaTvaliswinebiT da 
mesame _ saboloo gadawyvetilebis misaRebad daskvnis optimaluri variantis arCeva. 

samoqalaqo saqmis ganmxilvel mosamarTles mis winaSe arsebuli samarTlebrivi 
amocanis gadawyvetamde rTuli proceduruli gzis gavla uwevs. pirvel rigSi, man 
unda Seamowmos davis uwyebrivi qvemdebareobisa da gansjadobis sakiTxebi da mxolod 
amis Semdeg unda Seudges iseTi sakiTxebis Seswavlas, rogorebicaa sarCelis gamarTu-
loba da misi dasaSveboba. 

umniSvnelovanesia mosarCelisa da mopasuxis werilobiTi poziciebis analizisa da 
maTi erTmaneTTan Sejerebis stadia. am dros mosamarTle guldasmiT amowmebs: aRZ-
rulia Tu ara _ sarCeli im piris winaaRmdeg, romelmac pasuxi unda agos sarCelze? 
aqvs Tu ara mosarCeles moTxovna mkafiod da gasagebad Camoyalibebuli? uTiTebs Tu 
ara _ is yvela im faqtobriv winapirobaze, romelmac unda ganapirobos misTvis sa-
surveli Sedegis dadgoma? aris Tu ara warmodgenili mtkicebulebebi, romlebsac is 
eyrdnoba moTxovnis dasasabuTeblad dasaSvebi? ra saxis Sesagebeli (Sedaveba) warad-
gina mopasuxem, moTxovnis warmomSobi, gamomricxavi, Semwyveti, Tu ganxorcielebis 
Semaferxebeli?3

procesualuri sakiTxebis ganxilva materialuri samarTlis normebisgan ganyeneb-

2 cipeliusi r., iuridiuli meTodebis moZRvreba, meaTe gadamuSavebuli gamocema, miunxeni, 2006, 12.
3 moTxovnis warmomSobia Sesagebeli sarCelis cnobaze, gamomricxavi _ sarCelis uaryofaze, Sem-
wyveti _ am dros mopasuxe moTxovnis Semwyvet garemoebebze uTiTebs, mag., samoqalaqo kodeqsis 
427-e da momdevno muxlebi da a.S., moTxovnis ganxorcielebis Semaferxebeli _ mopasuxe xandazmu-
lobaze uTiTebs, an iseT garemoebaze, romelic droebiT aferxebs ganxorcielebas, magaliTad, 
sk-is 163.3, 369-e, 894-e da a.S. muxlebi. 



156

ulad ar SeiZleba. Tu mosamarTlem Tavidanve ar gansazRvra moTxovnis mizani da ma-
terialuri samarTlis is normebi, saidanac es moTxovna SeiZleba gamomdinareobdes, 
is ver SeZlebs, magaliTad, mopasuxis saTanadoobis sakiTxis sworad dadgenas4. am 
TvalsazrisiT davis mosawesrigeblad gadamwyvetia materialuri samarTlis normebis 
maTi funqciuri daniSnulebis mixedviT, zedmiwevniT sworad misadageba im faqtobrivi 
garemoebebisadmi, romlebzedac mxareebi apelireben. „samarTlis normaTa ZiriTad 
tipebSi qmedebis abstraqtuli Semadgenloba samarTlebriv Sedegs ukavSirdeba. Tavis 
mxriv, qmedebis Semadgenloba Seicavs ramdenime calkeul niSans, romelTa ganxor-
cielebac erTmaneTis miyolebiT unda Semowmdes. roca yvela es niSani Sesrulebulia, 
mxolod maSin, SeiZleba, dadges samarTlebrivi Sedegi. Tu qmedebis Semadgenlobis 
erT-erTi niSani mainc ar aris Sesrulebuli, aseT SemTxvevaSi samarTlebrivi Sedegic 
ar dadgeba“.5 

aqedan gamomdinare, davis gadawyvetis dros samarTlis TiToeul normas Tavisi 
funqcia akisria. funqciuri daniSnulebis mixedviT, normebi pirobiTad xuT jgufad 
SeiZleba, daiyos. esenia: moTxovnis damfuZnebeli, moTxovnis6 warmoSobis damabrkole-
beli, moTxovnis Semwyveti, moTxovnis ganxorcielebis xelSemSleli da damxmare 
normebi. marTalia, mosamarTle, pirvel rigSi, samarTlebrivi Sedegis ganmsazRvrel 
(moTxovnis damfuZnebel) normas/normebs moiZiebs, magram es ar akninebs danarCeni 
normebis rolsa da mniSvnelobas saboloo gadawyvetilebis miRebis procesSi. ufro 
metic, maTi Semowmebis gareSe SeuZlebelia moTxovnis safuZvlianoba/usafuZvlobis 
Sesaxeb daskvnis gakeTeba.

I. normebi, romlebic moTxovnas afuZnebs _ es is normebia romlebic Seicavs daTqmul 
moTxovnas, an sxvagvarad „kondicionalur programas“7. magaliTisaTvis, sailustra-
ciod qvemoT moyvanilia saqarTvelos samoqalaqo kodeqsis magaliTze (SemdegSi ssk-
is) moTxovnis damfuZnebeli zogierTi norma:8 

muxli 164 _ uflebamosili mflobelis ufleba, moiTxovos arakeTilsindisieri 
mflobelisagan nivTis ukan dabruneba da miuRebeli nayofi.

muxli 164 _ arakeTilsindisieri mflobelis ufleba moiTxovos uflebamosili 
mflobelisagan nivTze gaweuli xarjebi da gaumjobeseba, Tu mas Sedegad am piris 
gamdidreba mohyva.

muxli 172, 1-eli nawili _ mesakuTris ufleba moiTxovos arauflebamosili mflo-
belisagan nivTis ukan dabruneba.

muxli 2893,  me-2 nawili _ movalis ufleba valdebulebis Sesrulebis SemTxvevaSi 
mosTxovos kreditors ipoTekis mowmobis gadacema. 

muxli 2893, me-3 nawili _ movalis ufleba moiTxovos kreditorisagan, Seitanos 
ipoTekis mowmobaSi Sesabamisi cvlilebebi moTxovnis nawilobriv dakmayofilebis 
SemTxvevaSi. 

muxli 294, me-3 nawili _ kreditoris ufleba mosTxovos mesakuTres ipoTekis sa-

4 Sead. susg, #-as-1193-1122-2015, 31.05.2016.
5 cipeliusi r., iuridiuli meTodebis moZRvreba, meaTe gadamuSavebuli gamocema, miunxeni, 2006, 
38.
6 kanonis safuZvelze erTi mxarisaTvis miniWebuli ufleba meore mxares mosTxovos Sesrule-
ba, moqmedeba an moqmedebisagan Tavis Sekaveba, romlis legitimuroba damokidebulia moTxovnis 
gamomricxavi an misi ganxorcielebis Semaferxebeli garemoebebis ar arsebobaze.
7 iqve, 34.
8 ufro dawvrilebiT ix. biolingi h., lutringhausi p., saqarTvelos samoqalaqo kodeqsis calkeu-
li moTxovnis safuZvlebis sistemuri analizi, bremeni-Tbilisi, 2003-2009, 105-137.

m. Todua   kerZo samarTlis normebis funqciuri klasifikaciis mniSvneloba
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gnis misTvis samarTavad gadacema.
muxli 301, 1-eli nawili _ ipoTekaris ufleba moiTxovos ipoTekis sagnis real-

izacia movalis mier ipoTekiT uzrunvelyofili moTxovnebis Seusruleblobis an 
arajerovnad Sesrulebis SemTxvevaSi.

muxli 309 _ auqcionis monawileebis ufleba mosTxovon specialists misTvis da-
kisrebuli movaleobis Seusruleblobis Sedegad damdgari zianis anazRaureba.

muxli 310 _ kreditoris ufleba moiTxovos ipoTekis sagnis iZulebiTi marTva 
(sekvestri).

umetes SemTxvevaSi moTxovnis wamoSobisaTvis ar aris sakmarisi erTi konkretu-
li normiT gaTvaliswinebuli samarTlebrivi winapirobebis ganxorcieleba, aramed 
saWiroa ramdenime nomris SeerTeba, raTa dadges is samarTlebrivi Sedegi, romlis 
miRwevac mxares surs. magaliTad, Tu myidveli nivTis naklis gamo uars ambobs xe-
lSekrulebaze, maSin misi moTxovna gadaxdili Tanxisa da sargeblis ukan dabrunebis 
Taobaze, unda daefuZnos ssk-is 477-e, 487-e, 488-e, 491.1-e, 352.1-e da 405.1-e muxlebs. 

cxadia, mosamarTle, romelmac ukve icis, Tu ras iTxovs mosarCele, Sesabamisi 
samarTlebrivi daskvnebis gakeTebamde, im samarTlis normebs iZiebs, romlebidanac 
iuridiuli Sedegi gamomdinareobs da Semdeg ki, mtkicebis tvirTis samarTliani da 
swori ganawilebiT dadgenil faqtobriv garemoebebs usadagebs moZiebuli normebiT 
gaTvaliswinebul faqtobriv winapirobebs (subsumcia). Tumca, praqtikaSi arc Tu iSvi-
aTia SemTxveva, roca mosamarTle, romelic mxolod samarTlianobis principiT xelmZ-
Rvanelobs sapirispirod iqceva _ jer gadawyvetilebas iRebs da Semdeg eZebs kanonis 
normebs, romlebsac imgvarad ukeTebs interpretacias, rom miiRos gadawyvetilebiT 
gaTvaliswinebuli Sedegi. rasakvirvelia, aseTi midgoma saxifaToa, radganac SeiZle-
ba, eWvqveS dadges gadawyvetilebis kanonierebis sakiTxi.9

moTxovnis dasafuZneblad sxvadasxva samarTlis normis SeerTeba garkveul sirTu-
leebs ukavSirdeba. mxedvelobaSia is viTareba, roca saxezea normebis araTavsebadoba. 
magaliTad, ar SeiZleba ssk-is 992-e da 999-e muxlebis SeerTeba (deliqti),10 aseve, ar 
aris SesaZlebeli Sesrulebisa da Seusruleblobis kondiqciis momwesrigebeli norme-
bis erTmaneTTan dakavSirebiT davis gadawyveta da a.S. erT-erT saqmeze saqarTvelos 
uzenaesma sasamarTlom aseTi ganmarteba gaakeTa: „saapelacio sasamarTlom ar unda 
gamoiyenos samoqalaqo kodeqsis, usafuZvlo gamdidrebis Tavis, Sesrulebisa da Seus-
ruleblobis kondiqciebi erToblivad. dasaxelebuli normebi araTavsebadia, radgan 
976-e muxli Sesrulebis kondiqcias exeba, xolo 983-e Seusruleblobis _ xelyofis 
kondiqcias. 976-e muxlis pirveli nawilis `a~ qvepunqtiT, garigebis baTilad cnobis 
samarTlebrivi Sedegi ukavSirdeba garigebis dadebamde arsebul viTarebaSi dabrune-
bas, anu pirvandeli mdgomareobis aRdgenas, rac arara garigebiT miiRes mxareebma, 
unda daubrunon erTmaneTs. ssk-is 983-e muxliT ki, romelic xelyofis kondiqciis 
momwesrigebel normas ganekuTvneba, usafuZvlo gamdidrebis moTxovnidan gamomdin-
are moTxovna warmoiSoba sxvis samarTlebriv sivrceSi unebarTvo CareviTa da amiT 
qonebrivi sargeblis miRebiT; Sesrulebis kondiqcia aris damateba saxelSekrulebo 

9 materialursamarTlebrivi TvalsazrisiT sarCelis dasabuTebulobisaTvis moTxovnis safuZveli 
warmoadgens yvelaze mniSvnelovan formas kanonis normaTa Soris. yvela valdebuleba ZiriTadad 
ori nawilisagan Sedgeba: konkretuli saqmis faqtobrivi garemoebisa da normis aRwerilobiTi 
nawilisagan, romelic abstraqtuli da zogadi formisaa da samarTlebrivi Sedegisagan, romelsac 
kanoni iTvaliswinebs normis aRwerilobiTi nawilis Semadgeneli elementebis arsebobisas.
10 Sead. susg, #-as-811-762-2015, 4.03.2016.
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samarTlisaTvis, xelyofis kondiqcia aris damateba deliqturi samarTlisaTvis“.11

II. moTxovnis warmoSobis damabrkolebeli (Semakavebeli) normebi gamoricxavs moTx-
ovnas. am normebze miTiTebas, rogorc wesi, mopasuxis Sesagebeli unda Seicavdes, 
Tumca, maTze miuTiTebloba ar aTavisuflebs sasamarTlos, moTxovnis damfuZnebeli 
normebiT gaTvaliswinebuli samarTlebrivi winapirobebis Semowmebis paralelurad 
sakuTari iniciativiT Seamowmos moTxovnis gamomricxavi garemoebebic. magaliTebi: 

1. Tu sasarCelo moTxovna ssk-is me-18 muxlis me-2 nawilidan gamomdinareobs, ma-
Sin savaldebulo wesiT unda Semowmdes dasaxelebuli normis winapirobebTan erTad 
„sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanonis Sesabamisi norme-
bi.12

2. Tu ipoTekari movalis mier ipoTekiT uzrunvelyofili moTxovnebis Seus-
ruleblobis an arajerovnad Sesrulebis SemTxvevaSi, ssk-is 301-e muxlis 1-eli nawi-
lis safuZvelze moiTxovs ipoTekis sagnis realizacias, maSin mosamarTlem unda Sea-
mowmos uzrunvelyofili moTxovnis namdviloba da ssk-is 289-e muxlis 1-eli nawiliT 
gaTvaliswinebuli winapirobebi. 

3. Tu mosarCele ssk-is 976-e muxlis 1-eli nawilis romelime q/punqtze da 979-e 
muxlis 1-el nawilze dayrdnobiT (Sesrulebis kondiqcia) mopasuxisagan gadacemulis 
ukan dabrunebas moiTxovs, sasamarTlom aucileblad unda Seamowmos aseve, moTxovnis 
gamomricxavi garemoebebi, romlebsac 976-e muxlis me-2 da 979-e muxlis meore da mom-
devno nawilebi iTvaliswinebs.13

4. Tu myidveli ssk-is 477-e, 487-e, 488-e, 491.1-e, 352.1-e da 405.1-e muxlebze 
afuZnebs meorad moTxovnas da gadis xelSekrulebidan, sasamarTlo valdebuli iqne-
ba, moTxovnis warmoSobis ganmapirobebel winapirobebTan erTad Seamowmos ssk-is 495-
e, 497-e, 352.4-e, 355-e, 357-358-e da 405.3-e muxlebiT gaTvaliswinebuli moTxovnis 
gamomricxavi garemoebebic.

5. Tu dazaralebuli satransporto saSualebis mflobelisgan ssk-is 999-e da 408-
e muxlebis 1-el nawilebze, aseve, 413-e muxlis me-2 nawilze dayrdnobiT moiTxovs 
janmrTelobisaTvis miyenebuli qonebrivi da araqonebrivi zianis anazRaurebas, sa-
samarTlo Seamowmebs ssk-is 999-e muxlis me-2 da me-3 nawilebiT gaTvaliswinebul 
gamomricxav garemoebebsac.

III. moTxovnis Semwyveti normebi _ am saxis normebic gamoricxavs moTxovnis dak-
mayofilebas. isini ukve warmoSobil moTxovnas „spobs“14. movale am saxis normebis 
gamoyenebiT icavs Tavs sarCelisagan da, Sesabamisad, waradgens moTxovnis Semwyvet 
Sesagebels. Tumca, amgvari garemoebebi sasamarTlom sakuTari iniciativiTac unda 
gaiTvaliswinos15. magaliTebi:

1. valdebulebis Sesrulebis Semdgomi SeuZlebloba _ aseT viTarebaSi val-
debulebis Sesrulebis SeuZlebloba saxezea xelSekrulebis dadebis Semdeg. pirve-
ladi moTxovnis (naturiT Sesruleba) wardgena yovelTvis araa SesaZlebeli. amis 
mizezi SeiZleba, iyos Sesrulebis sagnis gadacemis SeuZlebloba misi ganadgurebis, 
dazianebis an CamorTmevis gamo, an kidev rodesac saxezea e.w. „gadaucemeli~ Sesrule-
ba. mxedvelobaSia iseTi Sesruleba, romelic mxolod movalis nebazea damokidebuli. 

11 Sead. susg, #-as-1224-1149-2015, 20.05.2016.
12 Sead. susg, #-as-1052-1007-2014, 30.09.2015.
13 Sead. susg, #-as-1005-949-2015, 11.03.2016.
14 henSeli s., samoqalaqo kazusebis damuSavebis meTodika, Tb., 2014, 99.
15 iqve.
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zogjer aseTi Sesruleba mTlianad mis nebaze SeiZleba, arc iyos damokidebuli, ma-
gram pirveladi moTxovna mainc ar iqnes warmatebuli;

2. valdebulebis Sewyvetis sxvadasxva safuZvlebi (ssk-is 427-e da Semdegi normebi); 
3. iuridiulad namdvili uari xelSekrulebaze (ssk-is 352-e da momdevno normebi, 

398-399-e muxlebi);
4. moTxovnis daTmoba (ssk-is 198-202-e muxlebi);
5. valis gadakisreba (ssk-is 203-207);
6. valdebulebis Sesruleba mesame piris mier (ssk-is 372-e muxli);
7. uZravi nivTis mesakuTris mier kreditoris dakmayofileba (ssk-is 292.2 muxli);
8. Tavdebis mier kreditoris dakmayofileba (ssk-is 905-e muxli); 
9. mamkvidreblis kreditorebis mier moTxovnis uflebis dakargva (ssk-is 1488.3 

muxli); 
10. xelSekrulebis moSla/uari, Sewyveta (ssk-is 484-e, 486-e, 541-542-e, 555-e, 557-e, 

558-e, 5805, 582-e, 589-590-e, 636-637-, 644-e, 665-e, 747-e, 808-810-e, 818-e, 835-e, 938-e, 
939-e, 949-e).

IV. normebi, romlebic mopasuxis Sesageblis arsebobis SemTxvevaSi, mowodebulia 
xeli SeuSalos samarTlebrivad namdvili moTxovnis ganxorcielebas _ Tavdapirvelad, 
xazi unda gaesvas imas, rom sasamarTlos ara aqvs am normebis sakuTari iniciativ-
iT gamoyenebis ufleba. Tu mopasuxe sakuTari poziciis dasasabuTeblad moTxovnis 
ganxorcielebis xelSemSlel garemoebebze ar miuTiTebs, sasamarTlo ver gaiTvalis-
winebs maT da ver gamoiyenebs moTxovnis uarsayofad.

moTxovnis ganxorcieleba SeiZleba, droebiT an mudmivad Seferxdes.
droebiTi Seferxeba iqneba saxeze, Tu jer ar damdgara Sesrulebis vada, an Tu 

piri gamoiyenebs valdebulebis Sesrulebaze uaris Tqmis uflebas (ssk-is 369-e mux-
li), an Tu Sesrulebaze uari nivTis dakavebis uflebas ukavSirdeba (ssk-is 163.3-e, 
me-500 da 776-e muxlebi), an Tu Tavdebi ssk-is 894-e muxlze dayrdnobiT uars ityvis 
Sesrulebaze, an Tu Tavdebma waradgina Sesagebeli, romliTac sacilo gaxada Tavde-
bobis namdviloba (ssk-is me-900 muxli).

mudmivi Seferxeba kanoniT dadgenil sasarCelo xandazmulobis vadebis gasvlas 
ukavSirdeba, radganac am vadis gasvlis Semdeg, marTalia, moTxovna ar qarwyldeba, 
magram misi iZulebiT ganxorcieleba aRaraa SesaZlebeli da kreditori mxolod mov-
alis keTilsindisierebis amara rCeba (ssk-is 144-e muxlis 1-eli nawili). xandazmu-
lobis saerTo wesebi ssk-is 128-146-e muxlebiTaa mowesrigebuli. moTxovnis uflebis 
warmoSobis gansxvavebul wessa da vadebs iTvaliswinebs ssk-is calkeuli normebi: 514-
e, 573-e, 655-e, 663-e, 699-e, 920-e, 1008-e, 1015-e, 1171-e, 1391-e, 1409, 1489-e. 

erT-erT saqmeze sakasacio sasamarTlom xandazmulobis sakiTxi ase ganmarta:
„amrigad, zemoaRniSnuli faqtobrivi garemoebebis dadgeniT ganxorcielebulia:
 a) ssk-is 592-e muxlis meore nawiliT („sasoflo-sameurneo miwis ijaraze vrcel-

deba ijaris wesebi, Tu sasoflo-sameurneo miwis ijarisaTvis sxva ram ar aris dad-
genili“);

b) 581-e muxlis pirveli nawiliT („moijare movalea gadauxados meijares daTqmu-
li saijaro qira“);

g) 417-418-e („pirgasamtexlo _ mxareTa SeTanxmebiT gansazRvruli fuladi Tanxa _ 
movalem unda gadaixados valdebulebis Seusruleblobis an arajerovnad Sesrulebi-
saTvis“);

d) 602-e („moijare valdebulia saijaro urTierTobis damTavrebis Semdeg ijariT 
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aRebuli qoneba daabrunos iseT mdgomareobaSi, romelic uzrunvelyofs dabrunebam-
de arsebuli meurneobis saTanadod gagrZelebas“) da

e) 591-e („Tu moijare saijaro urTierTobis damTavrebis Semdeg ar daabrunebs 
ijariT aRebul qonebas, maSin meijares SeuZlia moiTxovos daTqmuli saijaro qiris 
gadaxda qonebis dabrunebis dayovnebisaTvis; meijares SeuZlia moiTxovos sxva sax-
is zianis anazRaurebac“) muxlebiT gaTvaliswinebuli samarTlebrivi Sedegebis gan-
mapirobebeli winapirobebi. Sesabamisad, mosarCelis moTxovna samarTlebrivad 
dasabuTebulia, magram radganac mopasuxem waradgina misi ganxorcielebis xelis-
SemSleli, anu xandazmulobis, Sesagebeli (SeniSvna: xandazmuloba kanoniT dadgenili 
is vadaa, romlis ganmavlobaSi uflebadarRveul pirs eZleva SesaZlebloba moiTxovos 
Tavisi uflebis iZulebiT ganxorcieleba an dacva), moTxovna mxolod nawilobriv eqve-
mdebareba dakmayofilebas. kerZod: saapelacio palatam sworad daadgina, rom ijaris 
xelSekrulebidan gamomdinare moTxovnebze vrceldeba ssk-is 129-e muxlis pirveli 
winadadebiT dadgenili samwliani da ara eqvswliani vada, rogorc kasatori miuTiTebda. 

sakasacio palata aseve eTanxmeba saapelacio palatis daskvnas, rom mopasuxes eva-
leboda saijaro qiris ara erTianad, aramed periodulad, weliwadSi erTxel gadaxda 
da aqedan gamomdinare, mosarCeles moTxovna warmoeSoboda TiToeuli periodisaT-
vis cal-calke (ssk-is 129-e muxlis me-2 nawili da 130-e muxli) („periodulad Sesas-
rulebel  valdebulebas warmodgens valdebuleba, romelic kanoniT an xelSekrulebiT 
garkveuli drois monakveTSi unda Sesruldes gansazRvruli periodulobiT, ra drosac 
TiToeuli darRveva cal-calke warmoSobs moTxovnis uflebas“.  ix. susg as-445-420-2014, 
22 aprili 2015 weli.) 

ijaris xelSekrulebis moqmedeba Sewyda 2012 wlis 17 dekembers vadis gasvliT, 
sarCeli ki aRiZra 2015 wlis 20 maiss, anu am droisaTvis xandazmuli iyo 2012 wlis 17 
maisamde warmoSobili moTxovnebi da, aqedan gamomdinare, moijare uflebamosili iyo 
uari eTqva Sesrulebaze (ssk-is 144.1-e muxli)“.16 

V. damxmare normebi _ am saxis normebi Seicavs definiciebs, ganmartebebs, cnebebsa 
da gansazRvrebebs. maT gareSe, rogorc wesi, SeuZlebelia davis sworad gadawyveta, 
anu dasabuTebuli gadawyvetilebis miReba. xSirad „qmedebis ZiriTadi Semadgenlo-
ba TviTon ar Seicavs yvela im niSans, romelic aucilebelia, rom es Semadgenlo-
ba uSualod iqnes gamoyenebuli faqtobriv garemoebebze“.17 amitomac, mosamarTle 
damxmare normebis meSveobiT avrcobs faqtobriv garemoebebs, raTa samarTlebrivad 
Seaafasos isini da gaakeTos Sesabamisi daskvnebi, magaliTad, Tu mosarCele, garigebis 
baTilobidan gamomdinare, ssk-is 976-e muxlis 1-eli nawilis a) q/punqtze da 979-e 
muxlis 1-el nawilze dayrdnobiT daayenebs moTxovnas, sasamarTlo rasakvirvelia 
isargeblebs garigebis sakanonmdeblo gansazRvrebiT, romelsac Seicavs ssk-is 50-e 
muxli („garigeba aris calmxrivi, ormxrivi an mravalmxrivi nebis gamovlena, romelic 
mimarTulia samarTlebrivi urTierTobis warmoSobis, Secvlis an Sewyvetisaken“), an 
sasamarTlos, ssk-is 867-e muxlidan gamomdinare sabanko kreditis niSnebis identi-
ficireba dasWirdeba, man am mizniT specialuri sakanonmdeblo definicia (krediti _ 
dabrunebadobis, fasianobis, uzrunvelyofadobisa da vadianobis sawyisebze fuladi 
saxsrebis gacemasTan dakavSirebuli nebismieri valdebuleba),18 unda moiSvelios.

16 Sead. susg, #-as-1203-1130-2015, 01.06.2016.
17 cipeliusi r., iuridiuli meTodebis moZRvreba, meaTe gadamuSavebuli gamocema, miunxeni, 2006, 
114.
18 ix. `erovnuli bankis Sesaxeb~ saqarTvelos kanonis muxli me-2, punqti n).

m. Todua   kerZo samarTlis normebis funqciuri klasifikaciis mniSvneloba



III. studenturi moxsenebebi
III. STUDENT PAPERS





163

#1, 2016                   Tsu samarTlis mimoxilva specialuri gamocema

Mariam Pirtskhalaishvili (LL.B. Student, TSU)

Justice as a Measuring Criteria of Law Value

Abstract

Due to relative nature of notions _ justice and value _ it is interesting to analyse their realisation in stat-
utory rules. These notions are frequently interpreted on the basis of one’s subjective opinions and beliefs, 
which results to the existence of diverse conclusions regarding whether the justice is a measuring criterion 
of legal value or not. As far as a human is a supreme creature and protecting of values and acting in accor-
dance with justice principles are crucial requirement of society, these notions should be clearly defined. 
Therefore, the purpose of the article is to analyse the issue and problematic aspects connected thereto.

The problem arises when the legal determination of several undefined, relative notions happens si-
multaneously. What is valuable for one group of society, may not be consistent with the principles of 
justice at all, and on the contrary. The importance of the issue is further illustrated by the fact that leg-
islation states the supremacy of principle of “just value”, while these concepts, once again, are deemed 
as of relative nature. The article, on the basis of case law, discusses the possibility to determine justice 
as a relative concept. The approach has developed in due course of time, that the justice is determined 
by objective, impartial observer through the rational analysis. However, it is almost impossible to set the 
frames of value, as it flows from inner beliefs of a human. What is valuable for who _ for someone, it is 
living in a weakened body, but “peaceful~ death for another person. Interesting question arises according-
ly if the legislative authority takes into consideration how the object of legal protection itself defines the 
measuring criteria of value?!

Due to relative nature of presented concepts, the most effective solution to the problem is analysing 
the court practice and narrowing the definition of these concepts to the maximum possible extent, for the 
better understanding of their essence.
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mariam fircxalaiSvili*

samarTlianoba, rogorc samarTlis RirebulebiTi masStabi

1. Sesavali

arsebobs mosazreba, rom nebismier sazogadoebas gaaCnia RirebulebaTa ierarqia, ro-
melSic TiToeul safexurze „mdgomi“ Rirebuleba sruli harmoniisa da „absolutu-
ri sikeTis“ miRwevas emsaxureba. aristotele Tvlida, rom samarTali samarTliano-
bis RirebulebiTi masStabia, anu samarTlianoba RirebulebaTa ierarqiis umaRlesi 
safexuria. problematuri sakiTxi swored maSin iWreba, rodesac ramdenime relati-
uri, SefasebiTi kavSiris urTierTmimarTebasTan gvaqvs saqme. ra aris samarTlianoba 
da Rirebuleba? es kiTxva azrTa sxvadasxvaobas iwvevs, iqidan gamomdinare, rom orive 
cnebas individebi Sinagani rwmenis safuZvelze gansazRvraven. sainteresoa, ramdenad 
SeiZleba CaiTvalos samarTlianoba samarTlis RirebulebiT masStabad, ra urTierT-
mimarTeba arsebobs am or zogad cnebas Soris, ramdenad eqceva kanonmdebeli zegav-
lenis qveS da ras eniWeba upiratesoba samarTlianobis cnebisa da Rirebulebis aRqmis 
konkurenciis dros. samarTali icvleba drosTan erTad, aseve, icvleba adamianis Ri-
rebulebebi da midgomebi. rodesac individisTvis Rirebuli amavdroulad WeSmaritad 
samarTliania, saqme gvaqvs harmoniasTan da zemoTxsenebuli „absoluturi sikeTis“ 
miRwevis SesaZleblobasTan. 

2. samarTlianobis gavlena samarTalze

2.1. samarTlianobis cneba

samarTlianobis sayovelTaod aRiarebuli cneba ar arsebobs. ulpianes mosazrebiT, 
samarTlianoba marTlwesrigis idealuri mdgomareobaa, romliTac ganisazRvreba 
samarTlis Sinaarsi, da piriqiT, samarTlianoba aris ucvleli da mudmivi neba Ti-
ToeulisTvis Tavisi uflebis miniWebisa.1 avgustines azriT ki samarTlianoba saxel-
mwifos umTavresi komponentia, uromlisodac is yaCaRTa bandas emsgavseba (“De Ci-
vitate Deiˮ). gamomdinare iqidan, rom samarTlianoba SefasebiTi kategoriaa, rTulia 
misi cnebis gansazRvra. vfiqrob, saintereso iqneba, Tuki samarTlianobis masStabebs 
praqtikuli magaliTis meSveobiT ganvixilavT. martini, romelic iyo profesionali 
golfis moTamaSe, ver axerxebda gadaadgilebas golfis moedanze oTxTvalas gareSe 
SezRuduli fizikuri SesaZleblobebis gamo. man TxovniT mimarTa PGA-s profesion-
al golferTa asociacias, rom etlis gamoyenebis ufleba daerToT turniris msvle-
lobis dros, razedac uari miiRo, radgan, asociaciis daskvniT, es viTareba martins 
Caayenebda arasamarTliani upiratesobis miniWebis viTarebaSi. saqme sabolood amer-
ikis SeerTebuli Statebis uzenaesma sasamarTlom ganixila, romelsac, faqtobrivad, 
daekisra valdebuleba, ganesazRvra, ra iyo samarTliani da ra usamarTlo. ratom aris 
es saqme mniSvnelovani samarTlianobis cnebis gansazRvrisas? imitom, rom amerikis 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis baka-
lavriatis saganmanaTleblo programis me-3 semestris studenti.
1 Гуляев С.А., Римское гражданское право, “Издательство деловой и учебной литературы”, М., 2007, 8.
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SeerTebuli Statebis uzenaesi sasamarTlos ganmartebiT, samarTlianobis SefasebiTi 
cneba ar unda gavigoT, rogorc pirTa Sinagani damokidebuleba ama Tu im sakiTxis 
mimarT. samarTlianobis ganmsazRvreli kriteriumi aris arsebuli viTarebis obieq-
turi Sefaseba. zemoT xsenebul SemTxvevaSi _ aqtivobis arsebiTi buneba, am aqtivobas-
Tan dakavSirebuli niSan-Tvisebebi, ra ostatobebi imsaxurebs pativsa da aRiarebas? 
dadginda, rom golfis TamaSis dros gadamwyveti mniSvneloba ar eniWeba moTamaSis 
mier fexiT gansavlel manZils, datvirTvis xarisxs, radgan samarTliani Sefasebis 
kriteriumis gaTvaliswinebiT, swored golfis burTis fosoSi moTavsebaa TamaSis 
arsebiTi idea da ara gasavleli manZilis fexiT Tu oTxTvaliT dafarva. ra daskvnis 
gamotana SeiZleba zemoT xsenebuli „martinis qeisidan?“2 samarTlianoba SefasebiTi 
kategoriaa, romelic amavdroulad Sefasebis obieqtur kriteriumebs efuZneba. Ti-
Toeuli adamiani Sinagani rwmenis safuZvelze mijnavs samarTliansa da usamarTlos 
erTmaneTisgan, magram am SemTxvevaSic, imas, Tu ra aris samarTliani, gansazRvravs ara 
subieqturi Semfasebeli, aramed obieqturi damkvirvebeli racionaluri msjelobis 
safuZvelze yvela arsebuli viTarebis gaTvaliswinebiT.

2.2. samarTlianobis saxeebi

imisaTvis, rom dadgindes ra gavlenas axdens samarTlianobis koncefcia samarTal-
ze, saintereso iqneba samarTlianobis saxeebis mokle mimoxilva. gabatonebuli mo-
sazrebiT, samarTlianobis ramdenime saxe arsebobs,3 romelTaganac ganawilebiTi da 
gaTanabrebiTi samarTlianoba yvelaze metad realizebulia sakanonmdeblo normebSi. 
ganawilebiTi samarTlianobis dros moTxovnis safuZveli SeiZleba iyos Tanasworoba, 
Setanili wvlili an moTxovnileba. rac Seexeba gaTanabrebiT samarTlianobas, am dros 
Tavs iCens principi _ „arc erTi mxare ar unda iyos mogebuli an wagebuli.“ SeiZle-
ba iTqvas, rom gaTanabrebiTma principma farTo aRireba hpova iseT valdebulebiT 
samarTlebriv urTierTobaSi, rogoricaa saxelSekrulebo samarTali. saqarTvelos 
samoqalaqo kodeqsis (SemdgomSi _ ssk) 477-e muxli zustad gansazRvravs myidvelisa 
da gamyidvelis ufleba-movaleobebs gaTanabrebiTi principis safuZvelze. aseve ssk-is 
mixedviT, miyenebuli ziani Sesabamisad unda anazRaurdes, danaSaulisTvis konkret-
uli sasjelis forma unda dawesdes. SeiZleba, iTqvas, rom saxezea samarTlianobis 
saxeebis dogmatikis realizeba sakanonmdeblo normebSi.

3. samarTlianoba, rogorc Rirebuleba

3.1. Rirebulebis cneba

`Rirebulebebi warmoadgens Sexedulebebs, romelTa Tanaxmad, raRac (iqneba es idea, 
Tu materialuri sagani) fasdeba, rogorc kargi an Rirebuli. es ki xSirad sxva mov-
lenebTan Sedarebisas gamoikveTeba da SefasebaTa ierarqiaSi upiratesoba yovelTvis 
Rirebuls eniWeba. TiToeul adamians aqvs samyaros aRqmis sakuTari xedva, principe-

2 saqme `golfis erovnuli asociacia martinis winaaRmdeg“, (PGA Tour, Inc. v. Martin, 532 U.S. 661 (2001)) 
<https://supreme.justia.com/cases/federal/us/532/661/case.html>, [11.07.2016]
3 xubua g., samarTlis Teoria, Tb, 2004, 72-76.
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bi, Rirebulebebi, romelTa Tanaxmad, cxovrobs da afasebs movlenebs.”4 visTvis ra 
aris Rirebuleba, am kiTxvaze pasuxi iseTive SefasebiTi kategoriisa, rogoric samar-
Tlianobis cnebis gansazRvra. saqarTvelos uzenaesi kanoni konstitucia amkvidrebs 
adamianis, rogorc uzenaesi Rirebulebis cnebas. es gasakviri arcaa demokratiuli, 
ganviTarebuli saxelmwifos farglebSi. jer kidev 1921 wels miRebuli konstituci-
is 113-e muxlSi kanonmdebeli xazs usvamda imas, rom adamiani uzenaes Rirebulebas 
warmoadgens.5 RirebulebaTa cnebis gansazRvrisas sainteresoa, ierarqiaTa arseboba, 
ras unda mieniWos upiratesoba kanoniT, Tuki Rirebulebac SefasebiTi kategoriaa 
da adamianis Sinagan principebze gadis. magaliTad, sainteresoa visTvis ra aris Ri-
rebuli, zogisTvis xelovnurad gaxangrZlivebuli sicocxle dauZlurebul sxeul-
Si, zogisTvis ki „bednieri“ sikvdili. SesaZlebelia ki kanonmdebelma gansazRvros 
RirebulebiTi masStabi? sainteresoa, daculia ki im adamianTa uflebebi romlebsac 
bednierad sikvdili urCevniaT gardauval tanjvas?6 ugulebelyofilia Tu ara TviT 
uzenaesi Rirebulebis, adamianis, xedva misTvis Rirebul mdgomareobaze? rogorc 
Cans, zogierT SemTxvevaSi kanonmdebels boWavs samarTlianobis principebi, radgan 
saqarTvelos sisxlis samarTlis kodeqsiT isjeba rogorc pasiuri, aseve aqtiuri 
evTanazia. Rirebulebis cnebis dadgenaze msjelobisas wamoWrili ideebi ar ganisaz-
Rvreba rogorc WeSmariti an mcdari, mosazrebebi SeiZleba iyos misaRebi an miuRebe-
li, gonivruli an naklebad axlo realobasTan, Tumca Rirebulebis cnebis SefasebiTi 
kategoriidan gamomdinare, rTulia konsensusis miRweva.

3.2. samarTlianoba, rogorc RirebulebiTi masStabi da kriteriumi

zogadad, samarTali Rirebulebas ar warmoadgens, is Sesasruleblad savaldebulo 
qcevis wesebis saxiT iuridiulad ganamtkicebs da icavs ama Tu im Rirebulebas. mag-
aliTad, mSvidoba, Tavisufleba, ganviTareba _ universaluri Rirebulebebia da mas 
icavs kanoni. ra SeiZleba miviCnioT samarTlis RirebulebiT masStabad? samecniero, 
iuridiul literaturaSi wamoWrilia 3 ZiriTadi problematuri sakiTxi:7

1. RirebulebiT azrovnebas efuZneba ara samarTali, aramed piris moraluri xe-
dva _ araerTi samecniero kvlevisa Tu diskusiis sagani gamxdara kavSiris arseboba 
samarTalsa da morals Soris. Tuki masebis fsiqologias gaviTvaliswinebT, Segvi-
Zlia, davaskvnaT, rom piris moralur xedvasa da RirebulebiT azrovnebas Soris ar 
arsebobs radikaluri gansxvaveba, magaliTad, Tuki piris moraluri xedva, iqneba es 
religiuri Tu eTnikuri niSniT ganpirobebuli, ewinaaRmdegeba sikvdiliT dasjas, 
misi pirovnuli Rirebulebis masStabic SeiZleba ganisazRvros. kerZod, adamianis si-
cocxlis uzenaesoba; 

2. RirebulebiT azrovnebas ar gaaCnia racionaluri safuZveli _ es aris piris 
Sinagani mrwamsi, romelsac SeiZleba gansazRvravdes rogorc sazogadoebaSi farTod 
damkvirdebuli Sexedulebebi, aseve individualuri damokidebuleba;

3. samarTlis ganmartebisa Tu Sefardebis procesSi Rirebulebebze miTiTeba awar-
moebs sruliad arakontrolirebad, subieqtur, TviTnebur Sexedulebas _ araerTx-

4 izoria l., saqarTvelos konstituciis komentari, Tavi meore, muxli 7, Tb, 2013, 9.
5 saqarTvelos demokratiuli respublikis samarTlebrivi aqtebis krebuli (1918-1921), Tb, 1990, 477.
6 gociriZe e., saqarTvelos konstituciis komentari, Tavi meore, muxli 15, Tb, 2013, 77.
7 xubua g., samarTlis Teoria, Tb, 2004, 91.

m. fircxalaiSvili samarTlianoba, rogorc samarTlis RirebulebiTi masStabi
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el aRiniSna, rom Rirebuleba relatiuri xasiaTis matarebelia,8 problematuria misi 
gansazRvra maSin, rodesac ara erTi konkretuli pirovnebisTvis Rirebulis dadgena 
xdeba, aramed maSin, rodesac is dakavSirebulia samarTlianobisa da samarTlis zogad 
koncefciasTan.

paskalis cnobili gamonaTqvami, romelic qarTulad ase JRers „rac pireneis aqeT 
samarTliania, pireneis iqiT usamarTlobad iTvleba“, SesaZloa, aseve, RirebulebiT 
masStabebTan gaigivdes. marTalia, samarTlianoba SefasebiTi kategoriaa, magram is 
amavdroulad Sefasebis obieqtur kriteriumebs efuZneba. Rirebuleba ki ar moiTxovs 
obieqtur azrovnebas, racionalur msjelobas pirisgan. visTvis Rirebulia adamianis 
sicocxle, visTvis sikvdiliT dasja danaSaulisTvis, magram im ganviTarebis etapze, 
romelzec axla kacobrioba imyofeba, samarTlianobad swored adamianis sicocxlis 
uzenaesoba CaiTvleba, vidre sikvdiliT dasja. rodesac vmsjelobT, samarTliano-
baze, rogorc RirebulebiT masStabsa da kriteriumze, SeiZleba iTqvas, rom is war-
moadgens faseulobiT Rirebulebas. Rirebuleba xom relatiuri cnebaa da is samar-
Tlis ganmsazRvreli masStabi SeiZleba iyos maSin, rodesac adamianisTvis Rirebuli 
amavdroulad iqneba samarTliani obieqturad da racionalurad.

4. Rirseba, rogorc adamianis uflebebis sawyisi

adamianuri Rirsebis principad da adamianTa uflebebis sawyisad aRiareba, sam Zir-
iTad koncefcias, pativiscemas, srulyofilebas da Zalauflebas _ eyrdnoba.9 adami-
anis uflebaTa da ZiriTad TavisuflebaTa konvenciis me-3 muxlSi pirdapir aRniSnu-
lia, rom adamianis Rirsebis Semlaxveli mopyroba an dasja dauSvebelia. rogorc 
Cans, `adamianis uflebaTa konvenciisTvis“ amosavalia uflebis ganuyofeli xasiaTi, 
romelic pirdapir gamovlinebas adamianis Rirsebis cnebaSi hpovebs. rac Seexeba pi-
rad Rirsebas, is uSualod adamianis Sinagan samyaros ukavSirdeba, romelic SeiZleba 
miRweul iqnes keTilSobiluri saqcieliT an Seilaxos sulmdabali qceviT.10 aseve, 
sainteresoa calkeul SemTxvevebze sasamarTlos ganmartebebi Rirsebasa da ZiriT-
ad uflebebTan mimarTebiT. xSir SemTxvevaSi, swored kanonmdeblobaSi gvevlineba 
Rirseba adamianis uflebebis mTavar wyarod. magaliTad, sakonstitucio sasamarTlos 
ganmartebiT,11 „Tavisuflebis samarTlebriv masStabs adamianis Rirseba qmnis, amitom 
Tavisufali adamianebis sazogadoeba im saxelmwifoTa upiratesobaa, sadac adamianis 
Rirseba RirebulebaTa sistemis safuZvelia.“ rogorc Cans, yvelaze did gavlenas kan-
onSemoqmedebiT procesze adamianis sicocxlis RirebulebiTi masStabi axdens, rome-
lic erTgvarad boWavs kanonmdebels, rogorc pirdapiri, aseve iribi SezRudvisagan.

8 Weber-Grellet H., Rechtsphilosophie, 1. Auflage, 1997, 127.
9 juReli o., idealurisa da fsiqikuris aspeqtebis Sesaxeb, idealuris gnoseologiuri aspeqti, 
Tb, 15 ,1998.
10 sayvareliZe f., Rirseba: adamianis uflebebsa da TavisuflebebTan dakavSirebuli cnebebi (Rirse-
ba, Tavisufleba, Tanasworoba), naw. I saqarTvelos saxalxo damcvelis perioduli gamocema „soli-
daroba“ #2(29) Tb, 2009, 56-57. 
11 saqarTvelos sakonstitucio sasamarTlos pirveli kolegiis 2015 wlis 24 oqtombris gad-
awyvetileba #1/4/592, <https://matsne.gov.ge/ka/document/view/3045482>, [11.07.2016]
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5. daskvna

mosazreba, rom SeuZlebelia samarTlianobis cnebis definicia droTa ganmavlobaSi 
araswori gaxda. miuxedavad imisa, is rom SefasebiTi kategoriis normebs miekuTvneba, 
aRniSnul kvlevaSi ganxiluli „martinis qeisis“ magaliTzec Cans, rom samarTliano-
ba efuZneba Sefasebis obieqtur kriteriumebs, racionalur, logikur, dasabuTebul 
msje lobas. rac Seexeba Rirebulebas, is relatiuri xasiaTis matarebelia da individ-
Ta Sinagan rwmenas efuZneba. marTalia, kanonmdebeli ver adgens mkacrad gansazRvru-
li Rirebulebebis farglebs, Tumca yvela normas akavSirebs universalur Rirebule-
basTan, romelic adamianis sicoxlis uflebaa. ramdenad SeiZleba iyos samarTlianoba 
samarTlis RirebulebiTi masStabi? am kiTxvaze pasuxi Tavad kiTxvis formulirebaSi 
mdgomareobs. calkeuli Rirebuleba, romelic individis Sinagan rwmenas efuZneba, 
SesaZloa, sulac ar Seesabamebodes samarTlianobis principis dadgenisas SemuSave-
bul standartebs. magram, rodesac saqme exeba ara pirovnul damokidebulebebs, ar-
amed Tavad samarTlis RirebulebiT masStabs, naTelia, rom Tavad kanonmdeblobaSic 
ki ganmtkicebulia „samarTliani Rirebulebebis“ uzenaesobis principi. faqtia, rom 
kacobrioba arsebobis manZilze erTi globaluri miznisken erTiandeba da iswrafvis, 
es mizani ki samarTlianobaa. radgan swored xalxi gvevlineba Semoqmedad, pirovnebi-
sTvis Rirebuli, samarTlianobis principebisTvis Sesaferisi koncefcia kanonSi, 
savaldebulo qcevis wesSi realizdeba. aqedan gamomdinare, samarTlianoba SeiZleba, 
CaiTvalos samarTlis RirebulebiT masStabad.

m. fircxalaiSvili samarTlianoba, rogorc samarTlis RirebulebiTi masStabi
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Remedies for Infringement of Non-Property Rights (Important Interpretations)

Abstract

Intellectual property rights are strongly associated with human personality and have greater importance 
than other kinds of property rights. Precise legislative definition of these rights is very complicated due to 
the substance and nature thereof, thus, judge-made law plays a crucial role in analyzing matters connected 
to intellectual property rights. In several continental European countries, it was indeed the case law  which 
became the foundation of intellectual property law. The topic is characterised by many contentious issues, 
consequently, this article is intended to analyse the topic in the light of important interpretations made by 
judges. 

 It has to be noted that legislative framework of Georgia on the discussed topic is relatively satisfying, 
bearing in mind, for example, so important feature of the civil code of Georgia, such as the existence of 
moral remedies for the interference in rights of personal character. However, while examining disputes 
regarding such cases court often encounters some obstacles in relation to matters such as stages and order 
of litigation. Court decisions on the topic often contain several aspects and some contradictory statements, 
which can be ambiguous for the reader and cause certain problems. 

 As a consequence of analysing court practice regarding the intellectual property rights, the article 
demonstrates every problematic aspect of the topic, which are outlined by judges in fact in every decision 
on the similar case.  The crucial and significant feature of the article is that it provides clearly determined, 
recommended and precisely processed “scheme~ for its readers, in order interested person to be able to 
duly and incorrectly realize the essence of the issue. 

 Furthermore, some common errors made by plaintiffs while filing a lawsuit in a court are also empha-
sized in the article. These mistakes basically include inserting nonrelevant information in an application 
or referring to the unimportant legal basis. 

 To summarize, the aim of the article is to analyze case law regarding the intellectual property rights 
and provide clear and coherent determination thereof.
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naTia gamxitaSvili*

piradi (araqonebrivi) uflebebis xelyofis Sedegad miyenebuli 
zianis anazRaureba (mniSvnelovani ganmartebebi)

1. Sesavali

piradi araqonebrivi uflebebi kontinenturi samarTlis ramdenime qveyanaSi sasamarT-
lo praqtikis Sedegad Camoyalibebuli samarTlebrivi institutebia.1 qonebriv ufle-
baTagan absoluturi uflebaa sakuTrebis ufleba, piradi araqonebrivi uflebebi 
ki TiTqmis yovelTvis absoluturi xasiaTisaa (avtrobis ufleba, saxelis ufleba, 
Rirsebis dacvis ufleba da a.S).2 araqonebriv uflebebs pirovnul uflebebadac moix-
senieben.3 isini absoluturi xasiaTisaa, radgan `SeiZleba Seilaxos nebismieri piris 
mier da, amitom daculia nebismieri pirisagan“.4 samoqalaqo kodeqsis me-18 muxli 
icavs maT da upirveles yovlisa, saqarTvelos konstituciasa da adamianis uflebaTa 
evropul konvencias efuZneba.5 araqonebrivi uflebebis dacva SesaZlebelia, rogorc 
samarTlebrivi, ise moraluri normebis darRvevisas.6 mniSvnelovan monapovars war-
moadgens braleuli xelyofis SemTxvevaSi rogorc qonebrivi, ise araqonebrivi zianis 
anazRaurebis moTxovnis ufleba. 

araqonebrivi uflebebis socialuri mniSvneloba aris gacilebiT uzenaesi, vidre 
im uflebebisa, romlebic sazogadoebrivi urTierTobebis materialur sferoSia war-
modgenili.7 naSromi miznad isaxavs aRniSnul uflebaTa xelyofis Sedegad miyenebu-
li zianis anazRaurebis Sesaxeb saqarTvelos uzenaesi sasamarTlos mniSvnelovani 
ganmartebebis warmoCenas. aseve warmoCenilia is kriteriumebi da Tanmimdevruli sa-
fuxurebi, romlebsac sasamarTlo afasebs am tipis davebis gadawyvetisas.

2. pativis, Rirsebisa da saqmiani reputaciis xelyofa

saqarTvelos kanonmdeblobaSi uSualod arsadaa miTiTebuli `zogadi pirovnuli 
ufleba, Tumca es rodi niSnavs imas, rom am uflebas qarTuli samarTli ar aRiarebs.8 
saqarTvelos konstituciis me-17 muxlis Tanaxmad, adamianis Rirseba xelSeuvalia. 
Rirseba aqvs absoluturad yvela adamians da dauSvebelia adamianTa diferencireba 
raime niSnis mixedviT.9 Tavisuflebis samarTlebriv masStabs adamianis Rirseba qmnis, 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis baka-
lavriatis saganmanaTleblo programis me-6 semestris studenti.
1 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 74.
2 biWia m., samoqalaqosamarTlebrivi urTierTobebis meTodologiuri sakiTxebi, `samarTlis Jur-
nali”, #1-2, 2010, 85.
3 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 131.
4 biWia m., samoqalaqosamarTlebrivi urTierTobebis meTodologiuri sakiTxebi, `samarTlis Jur-
nali”, #1-2, 2010, 85.
5 susg, 2002 wlis 25 ivnisi #3k-337-02 gadawyvetileba.
6 susg, 2013 wlis 25 Tebervali #as-1149-1169-2011 gadawyvetileba.
7 biWia m., samoqalaqosamarTlebrivi urTierTobebis meTodologiuri sakiTxebi, `samarTlis Jur-
nali”, #1-2, 2010, 85.
8 biWia m., piradi cxovrebis dacva saqarTvelos samoqalaqo samarTlis mixedviT, Tb., 2012, 122.
9 kublaSvili k., ZiriTadi uflebebi, Tb., 2008, 87.
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amitom Tavisufali adamianebis sazogadoeba im saxelmwifoTa upiratesobaa, romel-
Sic adamianis Rirseba RirebulebaTa sistemis safuZvelia.10 pirovnebis Rirseba war-
moadgens im Rirebulebas, romlis Sefasebis unari gaaCnia TviT am pirs da romelic 
moicavs sakuTari moraluri Tvisebebis, sazogadoebisadmi pasuxismgeblobis, saku-
Tari sazogadoebrivi mniSvnelobis Sefasebas. pativi warmoadgens im RirebulebaTa 
Tvisebas, romelic pirovnebis obieqturi sazogadoebrivi Sefasebaa.11 

saqmiani reputaciis qveS igulisxmeba sazogadoebis mier piris profesiuli Tu sxva 
saqmiani Tvisebebis Sefaseba.12 Rirseba, romelic zogadi pirovnuli uflebis centra-
luri raobaa, Tavisi arsiT pirad sferos ukavSirdeba.13 es uflebebi gansakuTrebiT 
xSirad upirispirdeba konstituciis 24-e muxliT gaTvaliswinebul gamoxatvisa da 
presis Tavisuflebebs. `zemoaRniSnuli SemTxveva warmoSobs kerZo da sajaro sfero-
Ta sazRvrebis problemas, rac faqtobrivad `me“-sa da `Cven“-s Soris balansis povnas 
ukavSirdeba“.14 am gagebiT, precedentuli mniSvnelobisaa saqme `kastelsi epaneTis wi-
naaRmdeg“,15 romlis Tanaxmadac gamoxatvis Tavisufleba demokratiuli sazogadoebis 
erT-erTi yvelaze mniSvnelovani safuZveli da misi ganviTarebis ZiriTadi pirobaa. 
Tumca, unda dadgindes zRvari kritikis dasaSveb farglebsa da pativis, Rirsebisa da 
saqmiani reputaciis xelyofas Soris“.16

3. gamoxatvisa da presis/mediis Tavisufleba

2012 wlis saqmeze17 sakasacio sasamarTlom yuradReba gaamaxvila adamianis uflebaTa 
evropuli sasamarTlos praqtikaze, kerZod, saqmeze `hendisaidi gaerTianebuli same-
fos winaaRmdeg“,18 romelSic axsnilia gamoxatvis Tavisuflebis mniSvneloba demokra-
tiul sazogadoebaSi. evropuli sasamarTlos gadawyvetilebaTa umravles SemTxvevaSi 
saswori gamoxatvis Tavisuflebis sasargeblod ixreba. amis Sesabamisad, uzenaesma 
sasamarTlom daadgina: `radgan demokratiuli sazogadoeba ar arsebobs plural-
izmis, Semwynareblobisa da farTo Tvalsawieris moTxovnebis gareSe, amitom, saxel-
mwifom, iseve, rogorc xalxma, unda aitanos misTvis Seuracxmyofeli, gamaognebeli 
Tu SemaSfoTebeli ideebisa da informaciis mosmena da demokratiul sazogadoebaSi 
maTi SezRudva, logikurad, mxolod iSviaTad SeiZleba aRmoCndes aucilebeli.“ aseTi 
aucileblobis farglebi kidev ufro mcirdeba, roca saqme presis Tavisuflebas exeba, 
vinaidan presis Tavisuflebas Zalian maRali Rirebuleba gaaCnia demokratiul sazo-

10 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 oqtombris №1/4/592 gadawyvetileba 
`saqarTvelos moqalaqe beqa wiqariSvili saqarTvelos parlamentis winaaRmdeg“, §11, 25.
11 susg, 2009 wlis 23 ivlisi №as-1174-1319-08. susg, 2013 wlis 15 noemberi №as-378-359-2013.
12 susg, 2015 wlis 30 seqteberi №as-1052-1007-2014. 
13 biWia m., piradi cxovrebis dacva saqarTvelos samoqalaqo samarTlis mixedviT, Tb., 2012. 122.
14 biWia m., azris gamoxatvis Tavisuflebasa da kerZo cxovrebis dacvis uflebas Soris Rirebulebi-
Ti konfliqti, Jurn. `marTlmsajuleba da kanoni“, #3(38)’13, 128.
15 Castells v. Spain, Application No 11798/85, [1992], ECHR, Para. 42, <http://hudoc.echr.coe.int/eng#{“fulltext”:[“-
castellsv.spain”],”languageisocode”:[“ENG”],”documentcollectionid2”: [“JUDGMENTS”],”itemid”:[“001-57772”]}>, 
[18.07.2016].
16 korkelia k., adamianis uflebaTa evropuli konvenciis gamoyeneba saqarTveloSi, Tb., 2004, 197-200.
17 susg, 2012 wlis 20 Tebervali №as-1278-1298-2011.
18 Handyside v. United Kingdom, Application No. 5493/72, [1976], ECHR, Para. 49, <http://hudoc.echr.coe.int/
eng#{“fulltext”:[“Handysidev.theUnitedKingdom”],”documentcollectionid2”:[“GRANDCHAMBER”,”CHAM-
BER”],”itemid”:[“001-57499”]}>, [18.07.2016].
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gadoebaSi da misi SezRudvac gansakuTrebul gamarTlebas moiTxovs, swored amgvar 
standartebs Seesabameba saqarTvelos kanonic `sityvisa da gamoxatvis Tavisuflebis 
Sesaxeb“. igive unda iTqvas mediis Sesaxebac, radgan dRes informaciis gamavrcelebe-
li, rogorc wesi, umetesad media saSualebaa,19 amdenad, piradi araqonebrivi ufle-
bebis darRvevis yvelaze gavrcelebuli magaliTebi, swored mediis saqmianobisas gvx-
vdeba, rodesac xSirad konfliqti warmoiSoba mediis sazogadoebriv funqciasa da 
pirTa ineteresebs Soris.20

bunebrivia, uzenaesi sasamarTlos gadawyvetilebis safuZveli ver gaxdeboda mx-
olod gamoxatvis Tavisuflebis udidesi mniSvneloba. sakasacio palata miiCnevs, rom 
gamoxatvis Tavisuflebis upiratesobis prezumfciis daSvebis Semdeg davis sworad 
gadawyvetisaTvis mniSvnelovania gairkves, sadavo gamonaTqvamebi miekuTvneba faqtebs 
Tu SefasebiT msjelobas (azrs).

4. gansxvaveba azris gamoxatvasa da ciliswamebas Soris

4.1. fizikuri pirisaTvis zianis anazRaureba

azrisa da faqtebis gansazRvras gansakuTrebuli mniSvneloba aqvs imdenad, ramdena-
dac `sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanonis me-4 muxliT 
azri daculia absoluturi privilegiiT, rac ganmartebulia, rogorc kanoniT gaT-
valiswinebuli pasuxismgeblobisagan piris sruli da upirobo gaTavisufleba. sityva 
„azri“ farTod ganmartebisas gulisxmobs gansjas, damokidebulebasa Tu Sefasebas, 
romlis siswore Tu mcdaroba damokidebulia mTlianad individze, mis subieqtur 
damokidebulebaze. faqtebi ki, Cveulebriv, moklebulia subieqtur damokidebulebas, 
igi obieqturi garemoebebidan gamomdinareobs, anu Cven gvaqvs imis SesaZlebloba, 
rom faqti SevamowmoT da vnaxoT, is realurad arsebobda Tu ara, swored amitom, 
faqtebis gadamowmeba da misi namdvilobasTan Sesabamisobis dadgena SesaZlebelia.“21 
`mosazrebis (SefasebiTi msjelobis) faqtebiT damtkiceba SeuZlebelia,22 amitom arc 
is SeiZleba, rom vinmes am mosazrebis sisworis damtkiceba daevalos. SefasebiTi ms-
jelobis simarTlis damtkiceba gadauWreli amocanaa, faqtis arsi SeiZleba demon-
strirdes, magram SefasebiTi msjelobis simarTle ar SeiZleba mtkicebis sagani iyos. 
SefasebiTi msjelobis simarTlis damtkicebis moTxovna warmoadgens ieriSis mitanas 
azris Tavisuflebaze“.23 

am msjelobis safuZvelze, uzenaesma sasamarTlom daaskvna, rom gazeTSi gamo-
qveynebuli mopasuxis werili aris mxolod subieqturi azri (msjeloba, Tvalsazrisi) 
da ara obieqturi garemoebebidan gamomdinare faqtebis damtkicebis mcdeloba. Ses-
abamisad, sadavo gamonaTqvamebi, rogorc SefasebiTi msjeloba, ar SeiZleba, miCneul 

19 jorbenaZe s., samoqalaqo kodeqsis onlain komentari, mux. 18, veli 16, 8.10.15, <gccc.ge>, [18.07.2016].
20 Wanturia l., piradi araqonebrivi uflebebi Tanamedrove samoqalaqo samarTalSi, Jurn. `samar-
Tali~ #11-12, 1997, 27.
21 susg, 2015 wlis 30 seqtemberi №as-1052-1007-2014.
22 Lingens v. Austria, Appication No. 9815/82, [1986], ECHR, Para. 46, <http://hudoc.echr.coe.int/eng#{“fulltext”:[“lin-
gensv.austria”],”languageisocode”:[“ENG”],”documentcollectionid2”:[“JUDGMENTS”],”itemid”:[“001-57523”]}>, 
[18.07.2016].
23 susg, 2015 wlis 30 seqtemberi №as-1052-1007-2014.

n. gamxitaSvili piradi uflebebis xelyofiT miyenebuli zianis anazRaureba



173

#1, 2016                   Tsu samarTlis mimoxilva specialuri gamocema

iqnes ciliswamebad, vinaidan azri daculia absoluturi privilegiiT, rac gamor-
icxavs samoqalaqosamarTlebriv pasuxismgeblobas. sakasacio sasamarTlo aqve SeniS-
navs, rom sadavo gamonaTqvamebis faqtebad miCnevis SemTxvevaSic, mopasuxes ver daeki-
sreba pasuxismgebloba, vinaidan am faqtebis mcdarobis mtkicebis tvirTi mosarCeles 
ekisreboda, rac man ver SeZlo.

amis Semdeg, azrTan mimarTebiT, sasamarTlos ganmartebis Tanaxmad, mxedvelobaSi 
unda iqnes miRebuli dasaSvebi kritikis farglebi (forma, Sinaarsi, konteqsti), pre-
sis Tavisuflebis instituti, sazogadoebrivi interesi.24 ciliswamebisaTvis zianis 
anazRaurebis dakisrebisas ki sasamarTlo aviTarebs gansxvavebul msjelobas imis 
mixedviT, ciliswameba mimarTulia sajaro Tu kerZo pirisaken.

4.1.1. kerZo piris ciliswameba

`sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanonis me-13 muxlis 
Tanaxmad, pirs ekisreba samoqalaqosamarTlebrivi pasuxismgebloba kerZo piris 
ciliswamebisaTvis, Tu: 1) mosarCele sasamarTloSi daamtkicebs, rom mopasuxis gancxa-
deba Seicavs arsebiTad mcdar faqts uSualod mosarCelis Sesaxeb; 2) am gancxadebiT 
mosarCeles ziani miadga. aqve unda aRvniSnoT, rom `Tu difamaciuri gancxadeba in-
timur sferos Seexeba, maSin SeiZleba azris gamoxatvis Tavisuflebam TviT namdvili 
faqtebis Sesaxeb informaciis gavrcelebis drosac ki uxan daixios, vinaidan aseTi 
informacia, miT ufro Tu igi kerZo pirebs Seexeba, naklebad Rirebulia sazogadoe-
brivad mniSvnelovan sakiTxebze problemaTa gaSuqebis TvalsazrisiT.25 sasamarTlo 
aqac savaldebulod miiCnevs kerZo pirTa mimarT ̀ dasaSvebi kritikis“ farglebis dad-
genas.26 evropuli sasamarTlos praqtikis mixedviT, kerZo pirTa mimarT „dasaSvebi 
kritikis“ farglebi SezRudulia. dasaSvebi kritikis zRvari ufro farToa poli-
tikosTan, vidre kerZo pirTan mimarTebiT.27

4.1.2. sajaro piris ciliswameba

„sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ kanonis 1-eli muxlis i) qvepunqtis Tanax-
mad, sajaro piri aris piri, romlis gadawyvetileba an azri mniSvnelovan gavlenas ax-
dens sazogadoebriv cxovrebaze. piri, romliskenac misi garkveuli qmedebis Sedegad 
calkeul sakiTxebTan dakavSirebiT mimarTulia sazogadoebrivi yuradReba. evropuli 
sasamarTlos msgavsad, uzenaesi sasamarTloc28 sajaro pirebis mimarT xazs usvams, 
rom isini gardauvlad  da  Segnebulad  uqvemdebareben TavianTi TiToeuli sityvi-
24 susg, 2015 wlis 30 seqtemberi №as-1052-1007-2014.
25 gociriZe e., azris gamoxatvis Tavisufleba da reputaciis ufleba (RirebulebiTi konfliqtis 
dilemebi), Jurn. `adamiani da konstitucia”, #3, 2005, 28-29.
26 susg, 2012 wlis 3 aprili №as-1477-1489-2011. 
27 Castells v. Spain, Application No. 11798/85, [1992], ECHR, Para. 46, <http://hudoc.echr.coe.int/eng#{“fulltext”:[“-
castellsv.spain”],”languageisocode”:[“ENG”],”documentcollectionid2”:[“JUDGMENTS”],”itemid”:[“001-57772”]}>, 
[18.07.2016]. Lingens v. Austria, Appication No. 9815/82, [1986], ECHR, Para. 42, <http://hudoc.echr.coe.int/en-
g#{“fulltext”:[“lingensv.austria”],”languageisocode”:[“ENG”],”documentcollectionid2”:[“JUDGMENTS”],”item
id”:[“001-57523”]}>, [18.07.2016].
28 susg, 2012 wlis 3 aprili №as-1477-1489-2011. 
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sa Tu qmedebis Juranalistebisa  da  mTlianad sazogadoebis  mier zedmiwevniT ganx-
ilvas da isini  unda  avlendnen  ufro farTo Semwynareblobas.29 msgavsi midgomaa 
asaxuli `sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanonSi, rome-
lic, kerZo pirTagan gansxvavebiT, sajaro pirebis mimarT cilismwamebluri gancxa-
debebisaTvis zianis anazRaurebis moTxovnisaTvis damatebiT winapirobebs iTvalis-
winebs. kerZod, garda faqtebis arsebiTi mcdarobisa da zianis arsebobisa, mosarCele 
sajaro pirma unda amtkicos, rom gancxadebuli faqtis mcdaroba mopasuxisaTvis wi-
naswar iyo cnobili an mopasuxem gamoiCina aSkara da uxeSi daudevroba, ramac gamoi-
wvia arsebiTad mcdari faqtis Semcveli gancxadebis gavrceleba.30

4.2. iuridiuli pirisaTvis zianis anazRaureba

araqonebrivi uflebebis umetesi kategoria fizikur pirs gaaCnia.31 iuridiuli piris 
araqonebrivi uflebebi samoqalaqo kodeqsis 27-e muxlis me-5 nawilidan gamomdin-
areobs _ daculia iuridiuli piris saqmiani reputacia. saqmiani reputaciis qveS ig-
ulisxmeba sazogadoebis mier piris profesiuli Tu sxva saqmiani Tvisebebis Sefaseba. 
profesia aris xeloba, saqmianoba, specialoba, romelsac garkveuli momzadeba sWir-
deba da romliTac adamiani Tavs irCens, xolo saqmiani Tvisebebi, romelsac saqmi-
ani reputacia gulisxmobs, gaaCniaT maT, vinc monawileobs ekonomikur (komerciul) 
saqmianobaSi,32 amasTan, rogorc saxelmwifo politikur, aseve sajaro samsaxuris Ta-
namdebobis pirze (moxele) ar unda gavrceldes saqmiani reputaciis is gegma, romel-
sac samoqalaqo kodeqsis me-18 muxli ganamtkicebs. am pirebis samsaxurebriv saqmiano-
basTan (moRvaweobasTan) dakavSirebiT SesaZlebelia saxeze iyos difamacia (pativis an 
Rirsebis xelyofa), magram ara saqmiani reputaciis Selaxva.33

am kuTxiT sainteresoa saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo 
da gakotrebis saqmeTa palatis 2001 wlis 26 dekembris gadawyvetileba:34

`iuridiuli piri gaTanabrebulia fizikur pirTan yvela im uflebaSi, romelic 
Tvisobrivad ar ukavSirdeba adamians. pirovnul uflebaTagan nawili iuridiul pirs 
SeiZleba, mxolod modificirebuli formiT gaaCndes“ _ ganmartavs sasamarTlo. gad-
awyvetilebaSi naTqvamia, rom iuridiuli piris udavod dacul araqonebriv sikeTes 
warmoadgens reputacia, magram mas ar SeiZleba, hqondes iseTi araqonebrivi uflebebi, 
rogoricaa piradi cxovreba da piradi cxovrebis saidumloeba. mas, aseve, ar SeiZleba 
miadges moraluri ziani, rac gulisxmobs samarTlebrivad daculi im araqonebrivi in-
teresis xelyofas, romelsac qonebrivi ekvivalenti ar gaaCnia _ ̀ ar SeiZleba gaaCndes 
fizikuri Tu sulieri tanjva“.35 miuxedavad dRes ukve wamoWrili Sexedulebisa, rom 

29 Lingens v. Austria, Appication No. 9815/82, [1986], ECHR, Para. 42, <http://hudoc.echr.coe.int/eng#{“fulltext”:[“lin-
gensv.austria”],”languageisocode”:[“ENG”],”documentcollectionid2”:[“JUDGMENTS”],”itemid”:[“001-57523”]}>, 
[18.07.2016].
30 `sityvisa da gamoxatvis Tavisuflebis Sesaxeb~ saqarTvelos kanoni me-14 muxli.
31 jorbenaZe s., samoqalaqo kodeqsis onlain komentari, mux. 18, veli 9, 8.10.15. <gccc.ge>, [18.07.2016].
32 susg, 2001 wlis 18 ivlisi №3k/376-01.
33 naWyebia a., samoqalaqosamarTlebrivi normebis ganmartebebi uzenaesi sasamarTlos praqtikaSi, 
Tb., 2014, 8.
34 susg, 2001 wlis 26 dekemberi №k/924-01.
35 CikvaSvili S., moraluri zianis anazRaureba iuridiuli piris araqonebrivi uflebebis xely-
ofisTvis, Jurn. `samarTali”, #1-2, 2004, 42-43.
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ar SeiZleba, yvela SemTxvevaSi usafuZvlod miviCnioT iuridiuli piris mier moral-
uri zianis anazRaurebis moTxovnis ufleba, uzenaesi sasamarTlo kvlav 2001 wlis 
msjelobis erTguli rCeba36 da 2015 wlis 30 seqtembris gadawyvetilebaSi pirdapir ax-
dens 2001 wlis gadawyvetilebis citirebas. saapelacio sasamarTlos ganCinebis37 Ta-
naxmad ki aseve `mkafiod unda ganisazRvros, gancxadebis gakeTeba iuridiuli piris, 
Tu misi direqtoris mimarT moxda da sxv“.38

Sesabamisad, samoqalaqo kodeqsis me-18 muxlis dacvis qveS iuridiuli piris mo-
qcevis miuxedavad, mas mainc ar SeiZleba hqondes moraluri zianis moTxovnis ufleba. 

5. piradi xelSeuxebloba _ ufleba janmrTelobaze

moraluri zianis anazRaurebis calke saxes gamoyofs 413-e muxlis me-2 nawili, rom-
lis arsebobisTvisac saxeze unda iyos sxeulis dazianebis an janmrTelobisTvis vnebis 
miyenebis faqti. 413-e muxlis 1-eli nawilidan gamomdinare, amave muxlis me-2 nawilis 
safuZvelze, sxeulis dazianebisa da janmrTelobisaTvis vnebis miyenebis SemTxvevaSi 
SesaZlebelia moraluri zianis anazRaurebac, razec mniSvnelovani ganmarteba gaake-
Ta uzenaesi sasamarTlos samoqalaqo saqmeTa palatam.39 kanonier ZalaSi Sesuli gad-
awyvetilebiT dadgenilia, rom binaSi gaCenili xanZari gamowveulia mopasuxis marTl-
sawinaaRmdego, braleuli qmedebiT, kerZod, xanZris gamomwvevi mizezi gaxda uxarisxo 
produqciis _ eleqtroenergiis miwodeba. mosarCele, sxva moTxovnebTan erTad, iTxo-
vda xanZris Sedegad qonebis ganadgurebiT miyenebuli moraluri zianis anazRaurebas.

uzenaesi sasamarTlos msjelobis Tanaxmad, aRniSnuli davis gadasawyvetad, zus-
tad unda ganimartos 413-e muxlis 1-eli nawilis miznebi. imave wels uzenaesma sa-
samarTlom daakonkreta moraluri zianis anazRaurebis sami funqcia: 1) umTavresi 
mizania xelyofili uflebebis restitucia, radgan miyenebul zians fuladi ekvival-
enti ar gaaCnia da SeuZlebelia misi sruli kompensacia _ e.i. dazaralebulis dakmayo-
fileba; 2) zianis mimyenebelze zemoqmedeba; 3) sxva pirebis mier pirovnuli uflebebis 
xelyofis Tavidan acileba.40 

sasamarTlo aRniSnavs, rom kerZosamarTlebriv urTierTobebs xSirad Tan axlavs 
sulieri, moraluri tanjva, magram maTi anazRaureba mxolod kanoniT zustad gan-
sazRvrul SemTxvevebSia SesaZlebeli.41 amgvari midgomiT kanonmdeblis mizania, rom 
Seamciros araqonebrivi zianis anazRaurebis dausabuTebeli gafarToeba, raTa uz-
runvelyofil iqnes samoqalaqo brunvis stabiluroba da wesrigi. 413-e muxlis me-2 
nawilis Tanaxmad, miTiTebuli normiT dadgenili Sedegis aucilebel winapirobas 
warmoadgens janmrTelobis xelyofa, ris Sedegadac adamiani ganicdis sulier tan-
jvas. aqedan gamomdinare, araqonebrivi zianis anazRaureba gaTvaliswinebulia janmr-
TelobisaTvis vnebis miyenebis Sedegad gamowveuli sulieri, fsiqikuri tanjvis gamo 
da ara qonebrivi zianis gamo gancdili sulieri tanjviT gamowveuli janmrTelobis 
36 gansxvavebuli mosazrebis Sesaxeb ix. CikvaSvili S., moraluri zianis anazRaureba iuridiuli 
piris araqonebrivi uflebebis xelyofisTvis, Jurn. `samarTali”, #1-2, 2004, 42-43.
37 Tbilisis saapelacio sasamarTlos 2013 wlis 25 ivnisis #2b/696-13 ganCineba.
38 jorbenaZe s., samoqalaqo kodeqsis onlain komentari, mux. 18, veli 10. 8.10.15, <gccc.ge>, 
[18.07.2016].
39 susg, 2012 wlis 20 ianvari №as-1156-1176-2011.
40 susg, 2012 wlis 3 aprili №as-1477-1489-2011.
41 susg, 2012 wlis 20 ianvari №as-1156-1176-2011.
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moSlis SemTxvevaSi. amdenad, sacxovrebel saxlSi gaCenil xanZarTan dakavSirebuli 
fsiqoemociuri stresi da xanZris gamo gamowveuli iseTi uaryofiTi faqtorebi, ro-
goricaa ubinaoba, gauTvaliswinebeli valebi da am faqtorebiT gamowveuli janmrTe-
lobis gauareseba, ar warmoadgens moraluri zianis anazRaurebis moTxovnis kanoniT 
gaTvaliswinebul safuZvels, winaaRmdeg SemTxvevaSi, zemoxsenebuli normis moqmedeba 
unda gagvevrcelebina nebismieri qonebrivi valdebulebis darRvevisas gancdili su-
lieri tanjvis Sedegad adamianis janmrTelobis gauaresebaze, rac yovlad dauSvebe-
lia.42 

maSasadame, moraluri zianis anazRaurebis moTxovna pirdapir ar ukavSirdeba 
qonebriv zians. ufro metic, 413-e muxlis safuZvelze moraluri zianis anazRaure-
ba mxolod janmrTelobis uSualod xelyofis Sedegad gamowveuli sulieri stresis 
gamo aris SesaZlebeli da dauSvebelia misi dausabuTeblad gafarToeba. sxva qmede-
bebis Sedegad gamowveuli sulieri tanjva, romelic iwvevs janmrTelobis mdgomare-
obis gauaresebas, ver gaxdeba araqonebrivi zianis anazRaurebis safuZveli 413-e mux-
lze dayrdnobiT.

6. ufleba gamosaxulebaze

6.1. samoqalaqo kodeqsisa da saavtoro da momijnave uflebebis Sesaxeb 
kanonis konkurencia

gamosaxulebaze piris ufleba misi damoukidebeli araqonebrivi uflebaa, romlis qve-
Sac individis gamosaxulebis iseTi gamoqveyneba igulisxmeba, romliTac am ukanasknelis 
aRqma, identificirebaa SesaZlebeli.43 yoveli individi uflebamosilia TviTon gansaz-
Rvros, ramdenad misawvdomi SeiZleba, iyos misi gamosaxuleba sazogadoebisaTvis.44

samoqalaqo kodeqsis me-18 muxlis me-5 nawilTan erTad, piradi araqonebrivi 
uflebebi, aseve aRiarebuli da daculia saavtoro da momijnave uflebebis Sesaxeb 
saqarTvelos kanonis me-17 muxliT. am sakiTxs exeba uzenaesi sasamarTlos 2010 wlis 
ganCineba:45 

mopasuxis dakveTiT sxvadasxva satelevizio eTeris meSveobiT gadaicemoda 
sareklamo rgoli, romelSic mosarCelis gamosaxuleba gamoiyenes misi Tanxmobis ga-
reSe. `saavtoro da momijnave uflebebis Sesaxeb“ saqarTvelos kanonis 59-e muxlis 
e) punqtis safuZvelze, saavtoro da momijnave uflebebis mflobelebs ufleba aqvT, 
damrRvevisagan moiTxovon zianis anazRaurebisa da Semosavlis CamorTmevis nacvlad 
kompensaciis gadaxda, romlis odenobasac gansazRvravs sasamarTlo. amasTan, kompen-
sacia ar unda iyos darRveuli uflebis kanonierad gamoyenebis SemTxvevaSi uflebis 
mflobelis mier misaRebi fuladi anazRaurebis aTmag odenobaze naklebi. mopasuxem 
ar cno sarCeli da miuTiTa, rom zianis anazRaureba SeiZleba moTxovnil iqnes ara 
aRniSnuli kanonis, aramed samoqalaqo kodeqsis safuZvelze, im mogebis saxiT, rome-
lic warmoeqmna xelmyofs.46 sarCeli nawilobriv dakmayofilda da mopasuxes daekisra 
uflebis kanonierad gamoyenebis SemTxvevaSi mosarCelis Semosavlis aTmagi odenobis 

42 susg, 2012 wlis 20 ianvari №as-1156-1176-2011.
43 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 65.
44 kublaSvili k., ZiriTadi uflebebi, Tb., 2008, 119.
45 susg, 2011 wlis 15 ivnisi №as-280-264-2011.
46 saqarTvelos samoqalaqo kodeqsis me-18 muxlis me-6 nawili.
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gadaxda. 
saapelacio saCivris Semdeg mopasuxem moTxovnis dakmayofileba sakasacio sa-

samarTloSi moiTxova Semdegi safuZvlebiT: 1) saapelacio sasamarTlos unda ga-
moeyenebina samoqalaqo kodeqsi; 2) sasamarTlom arasworad gamoiyena `saavtoro da 
momijnave uflebebis Sesaxeb“ saqarTvelos kanonis 59-e muxli, romelic misi gamoy-
enebisaTvis savaldebulod iTvaliswinebs, rom saxeze unda iyos ziani, zianis mimy-
enebels miRebuli unda hqondes Semosavali, uflebadarRveul pirs pozirebisaTvis 
ar unda hqondes miRebuli Semosavali da miyenebuli zianis anazRaurebisa da uflebis 
damrRvevis mier miRebuli Semosavlis CamorTmevis nacvlad, piri kompensaciis gadax-
das unda moiTxovdes. 

sakasacio sasamarTlom ar daakmayofila sakasacio saCivari. sasamarTlom miu-
TiTa, rom vinaidan saqmis masalebiT dadgenilia da mxareTa Soris davas ar iwvevs 
is garemoeba, rom mosarCele `saavtoro da momijnave uflebebis Sesaxeb“ saqarTve-
los kanonis me-4 muxlis Sesabamisad warmoadgens Semsrulebels (momijnave uflebis 
mflobels), Sesabamisad, misi uflebebi daculia rogorc am kanoniT, ise samoqalaqo 
kodeqsis zogadi normebiT. sakasacio palatis mosazrebiT, vinaidan mocemul SemTx-
vevaSi saqme gvaqvs specialur samarTlebriv urTierTobasTan da arsebobs special-
uri kanoni, zogad da specialur normaTa konkurenciisas gamoyenebuli unda iqnes 
specialuri norma _ ̀ saavtoro da momijnave uflebebis Sesaxeb~ saqarTvelos kanoni.47 

sakasacio palata ar iziarebs kasatoris ganmartebas `saavtoro da momijnave 
uflebebis Sesaxeb~ saqarTvelos kanonis 59-e muxlis 1-eli punqtis e) qvepunqtis 
SinaarsTan dakavSirebiT, romlis Tanaxmad, kompensaciis gamoyenebisTvis savaldebu-
loa, saxeze iyos ziani, zianis mimyenebels miRebuli unda hqondes Semosavali, ufle-
badarRveul pirs pozirebisaTvis ar unda hqondes miRebuli Semosavali da miyenebuli 
zianis anazRaurebisa da uflebis damrRvevis mier miRebuli Semosavlis CamorTmevis 
nacvlad, piri kompensaciis gadaxdas unda moiTxovdes.48 sakasacio palata yuradRebas 
amaxvilebs im garemoebaze, rom aRniSnuli kanoni iTvaliswinebs dacvis iseT RonisZie-
basac, rogoricaa kompensaciis gadaxda, romelic damoukidebelia zianis (qonebrivi 
da araqonebrivi) anazRaurebis moTxovnisagan da isini erTmaneTs ar ganapirobebs. 
samoqalaqo kodeqsisagan gansxvavebiT, braleuli moqmedebis elementis arsebobas ar 
iTvaliswinebs `saavtoro da momijnave uflebebis Sesaxeb~ saqarTvelos kanonis 59-e 
muxlis 1-eli punqtis e) qvepunqti, rodesac piri damrRvevisagan zianis anazRaure-
bisa da Semosavlis CamorTmevis nacvlad kompensaciis gadaxdas moiTxovs. aRniSnuli 
garemoebebidan gamomdinare, sakasacio saCivari ar dakmayofilda. 

Sesabamisad, miuxedavad siaxlovisa, saavtoro samarTliT regulirebuli pirovnu-
li uflebebi da samoqalaqo samarTliT daculi pirovnuli uflebebi xasiaTdeba ram-
denime mniSvnelovani ganmasxvavebeli niSniT, swored, amitom, samoqalaqo kodeqsis 
muxlebi yovelTvis ver gamogvadgeba im piradi araqonebrivi uflebebis dasacavad, 
romlebic gaTvaliswinebulia saqarTvlos saavtoro samarTliT.49 es ukanaskneli 
ki, samoqalaqo kodeqsis me-18 muxlisagan gansxvavebiT, kompensaciis moTxovnasTan 
mimarTebiT ar moiTxovs braleulobis arsebobas. 

47 saqarTvelos samoqalaqo kodeqsis me-2 muxlis me-2 nawili.
48 susg, 2011 wlis 14 ivnisi №as-280-264-2011.
49 sajaia l., avtoris piradi araqonebrivi uflebebi, sadisertacio naSromi, Tb., 2014, 218; <http://
press.tsu.ge/data/image_db_innova/disertaciebi_samartali/lika_sajaia.pdf>, [18.07.2016].



178

6.2. moraluri zianis anazRaureba piris Tanxmobis gareSe misi 
gamosaxulebis gamoqveynebisaTvis

ssip `s. m-is~ eTerSi gavida gadacema `auditoria”, romlis Tema iyo `epataJi qarTu-
lad”, sadac gamoyenebuli iyo mosarCelis sacdeli fotosesiis dros gadaRebuli 
suraTebi. man sarCeli aRZra sasamarTloSi ssip-is, aseve suraTebis mimwodebelis 
winaaRmdeg da moiTxova moraluri da materialuri zianis mopasuxeTaTvis dakisreba. 
Tbilisis saqalaqo sasamarTlos gadawyvetilebiT, misi sarCeli nawilobriv dakmayo-
filda. 

ssip `s. m“-ma da fotoebis mimwodebelma gaasaCivres gadawyvetileba. saCivari ar 
dakmayofilda. mopasuxeebma sakasacio wesiTac moiTxoves TavianTi poziciis dac-
va, rac Semdeg garemoebebs daafuZnes: 1) sasamarTlom ar gamoiyena `saavtoro da 
momijnave uflebebis Sesaxeb“ saqarTvelos kanoni; 2) arasworad ganimarta samoqa-
laqo kodeqsis me-18 muxlis me-5 nawili, ramdenadac mosarCelem fotoebi gadai-
Ro Jurnal „fleiboisaTvis“ im mizniT, rom bedi ecada fotomodelis karieraSi, 
rac kulturul miznebTan fotogadaRebis kavSirze miuTiTebs. Sesabamisad, samo-
qalaqo kodeqsis me-5 muxlidan gamomdinare, gamosaxulebis gamoqveynebisaTvis ar 
iyo misi Tanxmoba saWiro; 3) saqmeSi ar arsebobs raime mtkicebuleba, romelic daa-
dasturebda moraluri zianis faqts. mosarCele xSirad iRebda monawileobas msgavs 
konkursebSi da dajildoebulia prizebiT, amitom, kasatoris mosazrebiT, is ver 
ganicdida sulier tanjvas.

sakasacio sasamarTlom ucvlelad datova saapelacio sasamarTlos ganCineba. sa-
motivacio nawilSi aRiniSna, rom, upirveles yovlisa, unda gaeces pasuxi kiTxvas, 
dairRva Tu ara piris ufleba misi Tanxmobis gareSe misi gamosaxulebiT fotosu-
raTebis gavrcelebiT da SeuZlia Tu ara amisaTvis man moiTxovos moraluri zianis 
anazRaureba, razec pasuxi dadebiTia.50

moTxovnis pirvel safuZvelTan dakavSirebiT sasamarTlom ar gaiziara kasatoris 
mosazreba, rac Semdegnairad ganmarta: `konkretul SemTxvevaSi, ganxilvis sagans war-
moadgens ara fotografiuli wesiT Seqmnil nawarmoebze saavtoro uflebis dacva, 
aramed am fotosuraTebSi sakuTari gamosaxulebis uflebis dacva, romlis obieqtia 
individis Tavisufleba da ara inteleqtualur-SemoqmedebiTi saqmianobis Sedegad 
Seqmnili nawarmoebi. sakuTari gamosaxulebis sajarod gavrcelebis ufleba misTvis 
sasurveli formiTa da SinaarsiT aris pirovnulobis ganuyofeli nawili, rac ar gane-
kuTvneba avtoris gansakuTrebul uflebaTa kategorias, rac daculia „saavtoro da 
momijnave uflebebis Sesaxeb“ saqarTvelos kanoniT“.51

rac Seexeba samoqalaqo kodeqsis me-18 muxlis me-5 nawils, gansaxilveli norma 
krZalavs piris gamosaxulebis gamoqveynebas misi Tanxmobis gareSe. am piris Tanxmoba 
aris calmxrivi garigeba, romlisTvisac aucilebelia nebis gamovlena da misi misv-
la meore mxarisaTvis. gamonaklisis saxiT, piris Tanxmoba marTlac ar aris saWiro, 
Tuki fotogadaReba dakavSirebulia kulturul miznebTan, Tumca, sainteresoa, ro-
gor unda ganimartos `kulturuli miznebi“ da ramdenad gvqonda saxeze aseTi mizani. 
`am terminSi unda vigulisxmoT moqmedebebi, romlebic isaxaven adamianTa fsiqikasa 
da gonebaze iseT zemoqmedebas, romelic atarebs garkveuli formiT informacias 

50 susg, 2013 wlis 8 noemberi №as-370-352-2013.
51 susg, 2013 wlis 8 noemberi №as-370-352-2013.
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idealizebuli, sulieri Tu sxva faseulobebis Sesaxeb, da dasaxuli miznis miRwevis 
saukeTeso gzaa“.52 sasamarTlom yuradReba gaamaxvila im garemoebaze, rom mosarCele 
mxolod imisaTvis pozirebda, raTa samodelo karieraSi ecada bedi. pirs gaaCnia po-
zirebis ufleba da sacdel fotosesiaze gadaRebuli fotoebis gavrcelebis ufle-
ba mxolod mas hqonda. me-18 muxlis me-5 nawilidan gamomdinare, misi Tanxmoba ar 
iqneboda saWiro, Tuki igi miiRebda anazRaurebas. mosarCeles ar gamouTqvams neba 
maTi gavrcelebisaTvis, mxareTa Soris arc xelSekruleba arsebobda da mas ar miuRia 
aranairi sazRauri, riTac igulisxmeba, rom piri Tanaxmaa es fotoebi sazogadoebis 
farTo wrisaTvis gaxdes cnobili. 

sasamarTlom aseve ixelmZRvanela adamianis uflebaTa evropuli sasamarTlos 
gadawyvetilebiT saqmeze `von hanoveri germaniis winaaRmdeg“.53 evropuli sasamarT-
los Tanaxmad, mniSvnelovania dadgindes, fotoebi ganekuTvneboda pirad miznebs, Tu 
gaTvlili iyo sazogadoebis farTo wrisaTvis. ̀ imis gaTvaliswinebiT, rom sadavo fo-
tosuraTebi gadaRebuli iyo sacdel fotosesiaze, miuTiTebs imaze, rom maT sajaro 
gavrcelebaze gadawyvetileba ar iyo miRebuli“.54

sainteresoa uzenaesi sasamarTlos msjeloba moraluri zianis anazRaurebasTan 
mimarTebiT. gadawyvetilebaSi aRiniSna, rom piris Tanxmobis gareSe misi gamosax-
ulebis gavrcelebiT miyenebuli moraluri ziani upirveles yovlisa dasturdeba 
im faqtobrivi garemoebebiT, romlebic samoqalaqo kodeqsis me-18 muxlis me-5 da 
me-6 nawilebSia mocemuli da iwvevs piris pasuxismgeblobas. am faqtebze piris mier 
micemuli axsna-ganmarteba warmoadgens mtkicebulebas misi uaryofiTi emociebis 
Taobaze. Tumca, davis specifikurobidan gamomdinare, sasamarTlo mxedvelobaSi 
iRebs fotoebis Sinaarsobriv mxaresa da gadacemaSi gamoyenebul konteqsts (gad-
acema `auditoria”, romlis Tema iyo `epataJi qarTulad”) da ganmartavs: epataJi 
niSnavs yuradRebis mipyrobis mizniT piris gamomwvev, skandalur saqciels, rome-
lic ewinaaRmdegeba sazogadoebaSi miRebul samarTlebriv, zneobriv, socialur da 
sxva normebs da, ra Tqma unda, arsebobs moraluri zianis prezumfcia. kasatoris 
miTiTeba, rom mosarCele monawileobda msgavs konkursebSi, ar gamoricxavs sulieri 
tanjvis faqts. miT umetes, rom, axsna-ganmartebis Tanaxmad, aseT konkursebSi is 
monawileobda gaTxovebamde da mimwodebelTanac man mxolod sacdeli fotoebi ga-
daiRo. amis Semdeg, mtkicebis tvirTi gadadis meore mxareze da, Sesabamisad, ssip 
`s. m“-sa da mimwodebels unda ganeqarwylebinaT mosarCelis argumentacia. vinaidan 
saxezea moraluri zianis arsebobis prezumfcia, 413-e muxlis 1-eli nawilidan ga-
momdinare, l. m-es samarTlianad daukmayofilda moTxovna araqonebrivi zianisaTvis 
qonebrivi anazRaurebis Sesaxeb samoqalaqo kodeqsis me-18 muxlis me-6 nawilis sa-
fuZvelze. sakasacio sasamarTlo gonivrulad miiCnevs kasatorebisaTvis 4000 laris 
dakisrebas.

52 susg, 2013 wlis 8 noemberi №as-370-352-2013.
53 Von Hannover v. Germany, Application No. 40660/08, [2004], ECHR, 25, <http://hudoc.echr.coe.int/eng#{“full-
text”:[“vonhannoverv.germany”],”languageisocode”:[“ENG”],”documentcollectionid2”:[“JUDGMENTS”],”item
id”:[“001-61853”]}>, [18.07.2016].
54 susg, 2013 wlis 8 noemberi №as-370-352-2013.
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7. daskvna

rogorc vxedavT, sasamarTlo praqtika pirad araqonebriv uflebebTan mimarTebiT 
arc ise mwiri da umniSvneloa, rogorc es erTi SexedviT SeiZleba Candes. saqarTvelos 
uzenaesi sasamarTlo iziarebs evropul midgomebs aRniSnul sakiTxTan dakavSirebiT 
da evropuli sasamarTlos ganmartebebze afuZnebs gadawyvetilebebs. `araqonebrivi 
urTierTobebi, Tavis mxriv, moklebulia ekonomikur Sinaars da ar aqvs raime Rire-
buleba, ris gamoc zianis damtkicebisaTvis sakmarisia kanoniT daculi uflebis dar-
Rvevac“.55 aSkaraa, rom ganxilul sikeTeTa xelyofis Sedegad me-18 muxlSi mocemuli 
dacvis saSualebebi, iseve rogorc qonebrivi zianis anazRaurebis moTxovna, praqtika-
Si xSirad gamoiyeneba mosarCelis sasargeblod, rasac ver vityviT moraluri zianis 
anazRaurebaze.

55 susg, 2012 wlis 3 aprili №as-1477-1489-2011; susg, 2013 wlis 25 Tebervali №as-1149-1169-2011.

n. gamxitaSvili piradi uflebebis xelyofiT miyenebuli zianis anazRaureba



181

#1, 2016                   Tsu samarTlis mimoxilva specialuri gamocema

Shota Makhatadze, Nino Tedeshvili (LL.B. Students, TSU)

Problematic Aspects of Human Organ Trafficking

Abstract

The article analyses problematic aspects of article 1351 (prohibition of trafficking in human organs) of 
Criminal code of Georgia according to the relevant court decision, discussing issues such as, inter alia, 
criminal responsibility of persons involved in organ trade. The problem of regulating the issue of liability 
of donors and recipients, as well as transplantation of organs, which have a negative impact on the organ 
trafficking as it stimulates the formation of “black market”, will be also outlined. 

The article is based on comparative analyzing method, comparing and discussing relevant  legisla-
tion of countries representing both civil and common law legal systems. Distinctive characteristics of, 
inter alia, following countries’ relevant legislation, is being duly considered within the article: Germany, 
France, Great Britain, USA, Iraq, China, Australia.

The issue of the organ trade is considered to be important and actual due to practical difficulties 
caused by the existing regulatory framework. The seriousness of matter is confirmed by following fac-
tors _ application submitted to Constitutional Court of Georgia on the matter; active examination of the 
amendments in the regulatory framework in Health Committee of Georgian Parliament and report by 
World Health Organisation regarding the enlargement of the black market in human organs.

The key problematic points are distinguished and analysed separately in article, in particular: exclud-
ing donors from criminal liability in case of his/her consent about interference in their health or in case 
of absence of organ trade; determination of recipient’s actions committed in circumstances excluding 
culpability, as a consequence of limited amount of donors; etc. 

Furthermore, the author of the article suggests effective solutions to the above-mentioned problematic 
matters. Namely, following recommendations has to be taken into consideration by Georgian legislative 
authorities: the number of donors should be expanded in accordance with foreign legal experience; the 
state should impose a specific amount of compensation for donating organs by the donor in order such 
actions to be stimulated and not to be depend on the altruistic will of a person. As a result, the deficit of 
organs will be avoided and numerous lives will be saved; criminal liability should be imposed on doctors 
and persons who recruit donors and solicit organs, as they, unlike donors and recipients, are actual perpe-
trators of crime.
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SoTa maxaTaZe*
nino TedeSvili**

adamianis organoebiT vaWrobis sadavo sakiTxebi

1. Sesavali

winamdebare naSromSi ganxilulia sakiTxi, romelsac aqvs ara marto Teoriuli, ar-
amed upiratesad praqtikuli mniSvneloba. kerZod, unda isjebodnen Tu ara dono-
ri da recipienti organoebiT vaWrobisTvis sisxlis samarTlis kodeqsis 1351-e mux-
liT? anu arian Tu ara donori da recipienti am danaSaulis amsruleblebi? naSromSi, 
aseve, yuradReba eTmoba im eqimis dasjadobis sakiTxs, vinc akeTebs adamianis organos 
gadanergvis operacias.

sakiTxis aqtualuroba gamomdinareobs iqidan, rom saqarTveloSi organos gadan-
ergva SesaZlebelia mxolod kanoniT zustad gansazRvrul SemTxvevebSi kanoniT zus-
tad gansazRvrul pirTa wris mier. aRniSnuli sakiTxi regulirdeba saqarTvelos 
kanoniT `adamianis organoTa gadanergvis Sesaxeb“. am problemasTan dakavSirebiT 2015 
wlis 25 noembers sakonstitucio sasamarTlom gansaxilvelad miiRo levan gvaTuas 
sakonstitucio sarCeli saqarTvelos parlamentis winaaRmdeg.1 

sarCelis avtors esaWiroeboda RviZlis gadanergva, rac misi sicocxlis SenarCu-
nebis erTaderTi saSualeba iyo, Tumca kanoniT gansazRvruli pirTa wridan donori 
ver moiZebna. mosarCele miiCnevda, rom kanoni, romelic ukrZalavs masTan dakavSire-
bul sxva pirs (megobars, axlobels, im naTesavs, romelic ar xvdeba sadavo normiT 
gansazRvrul pirTa wreSi, masTan emociurad dakavSirebul pirs), gaxdes donori, 
arTmevs mas RviZlis gadanergvis SesaZleblobas da, amdenad, zRudavs misi sicocxlis 
uflebas. sadavo normis, `adamianis organoTa gadanergvis Sesaxeb“ saqarTvelos kan-
onis me-18 muxlis b) qvepunqtis Tanaxmad, cocxali donacia daiSveba mxolod geneti-
kur naTesavebs Soris meuRlis an meuRlis naTesavebisgan. kanoni krZalavs nebismieri 
sxva pirisgan organos gadanergvas im SemTxvevaSic, Tu samedicino an sxva mizeziT 
kanoniT gaTvaliswinebul pirTa wridan donori ar moiZebna. saqarTvelos parlamen-
tis ganmartebiT, amgvari SezRudvis ZiriTadi mizania adamianis organoebiT vaWrobis 
safrTxis Tavidan acileba.2 

Tumca, aqve unda aRiniSnos, rom donorTa aseTi viwro wris gansazRvra didi 
fsiqologiuri zewolis qveS aqcevs TviTon donorsac, radgan xSirad is erTaderTia, 
visac organos gacema SeuZlia, aqedan gamomdinare, faqtobrivad SezRudulia misi 
nebis Tavisufali gamovlenis SesaZlebloba. umeteswilad aseTi donori faqtobrivad 
iZulebulia, gamoTqvas survili organos gadanergvaze. `adamianis organoTa gadan-
ergvis Sesaxeb“ saqarTvelos kanoni ar uSvebs gvamur donacias, Tu pirs sicocxleSi 
ar aqvs gacxadebuli winaswari Tanxmoba an, Tu misi uari araa cnobili, am SemTxvevaSi 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis baka-
lavriatis saganmanaTleblo programis me-4 semestris studenti.
** ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis 
bakalavriatis saganmanaTleblo programis me-4 semestris studenti.
1 levan gvaTuas konstituciuri sarCeli saqarTvelos parlamentis winaaRmdeg (sarCelis reg-
istaciis N682), ix. <http://www.constcourt.ge/ge/news/levan-gvatua-saqartvelos-parlamentis-winaagmdeg.page>, 
[10.07.2016].
2 iqve.
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moqmedi kanoniT pirTa gansazRvrul wres (romelTa Sesaxebac qvemoT iqneba saubari) 
SeuZlia, gasces Tanxmoba organos transplantaciisTvis gamoyenebis Taobaze. saqa-
rTvelos jandacvis komitetic iziarebs am kanonSi pirTa wris gafarToebis Sesaxeb 
cvlilebebis aucileblobas.3 

naSromSi, aseve, ganxilulia sakiTxi imaze, Tu TviTon donoris mier organos 
sanacvlod Tanxis aReba ramdenadaa organoebiT vaWroba, xolo recipientis mier or-
ganos gadanergva ramdenad SeiZleba CaiTvalos danaSaulebriv qmedebad. Cveni naS-
romis mizania, davadginoT, aris Tu ara sisxlis samarTlis kodeqsis 1351-e muxlis ams-
rulebeli donori, vinc organos iRebs Tanxis sanacvlod da recipienti, vinc Tavad 
inergavs am organos, raTa amiT sicocxle, janmrTeloba anda sxeulebrivi mTlianoba 
gadairCinos, amasTanave, radganac donorisTvis organos amoRebiT misi janmrTelo-
ba ziandeba, aucilebelia medicinis muSakis sisxlissamarTlebriv pasuxismgeblobaze 
sagangebo msjeloba. qarTul sasamarTlo praqtikaSi am sakiTxze movipoveT mxolod 
erTi ganaCeni, romelze dayrdnobiTac mimovixilavT sadavo sakiTxebs.

2. saqmis garemoebis mokle aRwera

ganvixiloT saqme4 saqarTvelis ssk-is 1351 muxlTan dakavSirebiT: 2009 wels medi-
cinis muSaki avTandili, romlsac esaWiroeboda Tirkmlis gadanergva, daukavSirda 
vinme revazs, romelsac imave mizniT SerCeuli hyavda donori, romlisganac 15000 
dolarad iZenda Tirkmels. revazma gamoaqveyna gancxadeba gazeT `sityva da saqme-
Si“ da daukavSirda saqarTvelos or moqalaqes. Sesabamisi gamokvlevebis Catarebis 
Semdeg medicinis muSaki avTandili daukavSirda erT-erT maTgans da baqoSi gaikeTa 
Tirkmlis gadanergvis operacia, romelic Turqma eqimma Caatara da, romelsac avTan-
dilis anesTeziologi TanamSromelic eswreboda. saqarTveloSi dabrunebis Semdeg, 
donors fuli 15 000 dolaris odenobiT gadauxada recipientis colma, raSic mas 
anesTeziologi daexmara. 

medicinis muSaki avTandili daukavSirda zemoaRniSnul meore donorsac, es moxda 
manam, sanam TviTon gaikeTebda Tirkmlis gadanergvis operacias da SeuTanxmda azerbai-
janSi gadayvanaze, sadac dasaxelebul meore donorsac gaukeTes Tirkmlis gadanergvis 
operacia. es operacia gaakeTa imave Turqma eqimma, romelmac SemdgomSi avTandilsac da 
revazsac gadaunerga Tirkmeli. operacias eswreboda anesTeziologic, Tumca ver dadg-
inda, vis gadaunerges es Tirkmeli. 15 000 dolari meore donorsac gadauxades.

3. calkeul subieqtTa dasjadobis sakiTxi

3.1. donoris dasjadobis sakiTxi

ganvixiloT donoris mier Cadenili qmedeba. sainteresoa, daisjeba igi adamianis or-
ganoebiT vaWrobisTvis, radgan Tavisi organos sanacvlod garkveuli anazRaureba 

3 ix. <http://www.parliament.ge/ge/saparlamento-saqmianoba/komitetebi/djanmrtelobis-dacvisa-da-socialur-sakitx-
ta-komiteti-149/axali-ambebi-jandacva/djanmrtelobis-dacvisa-da-socialur-sakitxta-komitetis-sxdoma23052016.page>, 
[10/07/2016].
4 Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa kolegiis 2011 wlis 3 noembris 
#1/4848-11 (#090180811001) ganaCeni.
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miiRo, Tu gamoiricxeba misi pasuxismgebloba, radganac man am qmedebiT mxolod saku-
Tar Tavs Seuqmna safrTxe anda mxolod sakuTari Tavi daaziana? 

imisaTvis, rom aRniSnuli sakiTxi sworad gadavwyvitoT, saWiroa TviT am normis 
dacvis obieqtis, anu im samarTlebrivi sikeTis dadgena, romlis dacvac kanonmde-
belma ganizraxa aRniSnuli normiT. zogadad xom samarTlis normis mizani garkveuli 
samarTlebrivad Rirebuli sikeTis dacvaa. Sesabamisad, Tu aseTi sikeTe araa xelyo-
fili, maSin normis gamoyeneba dauSveblad unda CaiTvalos. saqarTvelos ssk-is 1351-e 
muxli, adamianis organoebiT vaWroba, Tavdapirvelad ssk-iT gaTvaliswinebuli ar 
iyo. aRniSnuli norma daemata 2002 wlis 6 noembris cvlilebiT da moTavsda 21-e Tav-
Si, romelic gulisxmobs adamianis sicocxlisaTvis da janmrTelobisaTvis safrTxis 
Seqmnas. Tavad normis formulireba Zalian zogadi da lakonuria _ „adamianis orga-
noebiT vaWroba“, rac, Sesabamisad, gansxvavebuli interpretaciis safuZvels iZleva. 
amitom, unda gamiviyenoT ganmartebis xerxebi, raTa davadginoT sisxlis samarTle-
brivi dacvis obieqti, romelic misi formulirebidan gamomdinare pirdapir naTlad 
araa gamokveTili.5

rogorc aRvniSneT, adamianis organoTa vaWrobis norma moTavsebulia saqarTve-
los ssk-is 21-e TavSi, ̀ adamianis sicocxlisa da janmrTelobisaTvis safrTxis Seqmna“. 
Sesabamisad, normis sistemuri adgilis mixedviT am normis dacvis obieqtia adamianis 
sicocxle an janmrTeloba. swored adamianis organoebiT vaWrobis dros didi sa-
frTxe eqmneba donoris janmrTelobasa da sicocxles. rogor srulyofiladac ar 
unda Catardes organos amoRebis operacia, adamianis janmrTelobas raRac xarisx-
iT mainc eqmneba safrTxe. donors garkveuli dro sWirdeba gamojanmrTelebisaT-
vis, Tanac aRsaniSnavia is, rom adamianis janmrTelobis sruli aRdgena SeuZlebelia, 
rodesac amoRebulia iseTi organo, romelsac TviTaRdgenis unari ar aqvs. aseTi do-
nori mTeli cxovrebis ganmavlobaSi ganicdis SezRudvebs da misi Sromisunarianoba, 
garkveuli TvalsazrisiT, mcirdeba. zogadad, xom janmrTeloba aris sruli fiziku-
ri, fsiqikuri da socialuri keTildReoba da ara mxolod daavadebisa da uZlurebis 
ararseboba.6

magram, sakiTxavia, gamoricxavs Tu ara pasuxismgeblobas donoris mier miyenebu-
li TviTdazianeba.7 zogadad adamians SeuZlia, gankargos Tavisi sicocxle. adamiani 
ver daisjeba TviTmkvlelobis mcdelobisTvis, radgan maszea damokidebuli, Tu ro-
gor moeqceva sakuTar Tavs. marTalia, adamianis sicocxle qarTuli kanonmdeblobiT 
yvelaze kargad daculi uflebaa (Tumca am mosazrebas bevri mowinaaRmdege hyavs), ma-
gram es ar niSnavs imas, rom piri, romelsac mobezrda cxovreba da aRar surs sicocx-
le, vaiZuloT gaagrZelos misTvis mtanjveli cxovreba. aseT SemTxvevaSi adamiani 
itanjeba Tavisi sicocxlis gamo da iZuleba sicocxlis gagrZelebisa, faqtobrivad, 
adamianis wamebaa. is ganicdis fizikur an fsiqikur tanjvas an orives erTad. Tundac 
aRniSnuli SemTxveva ar iyos, adamians mainc ver aekrZaleba sicocxlis gankargvis 
ufleba da Tu adamians SeuZlia survilisamebr moeqces Tavis sicocxles, ratom unda 
daisajos is janmrTelobis dazianebisTvis, Tu es, ra Tqma unda, raime samarTlebrivi 
movaleobisagan Tavis aridebis mizniT ar xdeba. gana ar aqvs adamians ufleba, rom Ta-
vis Tavs survilisamebr moeqces da Tavisi sxeuli survilisamebr gamoiyenos, gana ra 

5 xubua g., samarTlis Teoria, Tb., 2004, 148.
6 qanaTaria b., saqarTvelos konstituciis komentari, saqarTvelos konstituciis 37-e muxli, Tb., 
2013, 456.
7 turava m., sisxlis samarTlis zogadi nawilis mimoxilva, me-9 gamocema, Tb., 2013, 117-118.
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mizani SeiZleba hqondes saxelmwifos, rom adamians ar misces Tavisi sxeulis, sicocx-
lisa da janmrTelobis survilisamebr gamoyenebis ufleba?! nuTu, es biurokratiuli 
manqana aqac unda CaeCaros da SezRudos adamianis Tavisufleba da Tanac ise, rom ar 
arsebobs iseTi sazogadoebrivi interesi, romelic gadawonis aRniSnul uflebas?! 
aqedan gamomdinare, Tu adamians aqvs ufleba survilisamebr moeqces sicocxles, ma-
Sin ufro naklebi samarTlebrivi sikeTis, janmrTelobis SemTxvevaSi misi es ufleba 
ratom unda SeizRudos?! mocemul SemTxvevaSi es aris argumentum a fortiori, romelic 
am SemTxvevaSi gamoixateba formuliT maiores ad minus anu Tu ar isjeba ufro didi 
samarTlebrivi sikeTis xelyofa, maSin naklebi samarTlebrivi sikeTis xelyofac ar 
unda daisajos.8

adamianis organoebiT vaWrobasTan dakavSirebuli am sadavo sakiTxis ganxilvisaT-
vis gamogvadgeba saqarTvelos ssk-is 133-e muxlis `ukanono abortis“ analizi. aRsani-
Snavia, rom `ukanono abortic“ moTavsebulia ssk-is 21-e TavSi, `adamianis sicocxlisa 
da janmrTelobisaTvis safrTxis Seqmna“. am muxlis dacvis obieqtia qalis janmrT-
eloba da ara nayofis sicocxle, radgan piri ssk-is dacvis ZiriTadi obieqti xdeba 
mxolod misi dabadebis an mSobiarobis dawyebis droidan. manamde ki Canasaxis daziane-
ba ganixileba, rogorc dedis janmrTelobis dazianeba. doqtrinaSi gabatonebulia 
Sexeduleba (da amas sasamarTlo praqtikac iziarebs), rom `ukanono abortis“ dros 
deda ar unda daisajos. ukanono abortis dacvis obieqtia ara nayofis sicocxle (ro-
gorc es gansazRvrulia gf-is ss kanonmdeblobiT, sadac `ukanono aborti“ moTavse-
bulia adamianis sicocxlis winaaRmdeg mimarTul danaSaulTa TavSi), aramed dedis 
janmrTeloba.9 Sesabamisad, radgan adamians sakuTari janmrTelobis survilisamebr 
gamoyenebas veravin aukrZalavs, deda ukanono abortis dros ar isjeba. is safrTx-
es uqmnis Tavis janmrTelobas, xolo nayofis sicocxle aRniSnuli normis dacvis 
damatebiTi obieqtia. deda ar isjeba maSinac, rodesac is ukanono aborts ikeTebs 
garkveuli anazRaurebis sanacvlod, magaliTad, bavSvis savaraudo mamas ar surs zed-
meti problema da abortis gakeTebis mizniT dedas Tanxas uxdis. miuxedavad qmedebis 
amoralurobisa dedis dasja `ukanono abortiT“ dauSvebelia.

analogiuri SemTxvevaa adamianis organoebiT vaWrobac. am dros normis dacvis 
obieqts, adamianis janmrTelobas donori Tavisive TanxmobiT izianebs da swored amis 
gamo ar unda daisajos igi adamianis organoebiT vaWrobisaTvis, Tundac man amaSi 
garkveuli materialuri gamorCena naxos. miT umetes, gansxvavebiT ukanono abor-
tisagan, romlis drosac dedis TanxmobiT xdeba embrionis mospoba, gansaxilvel 
SemTxvevaSi donori Tavisi qmedebiT xels uwyobs sxvisi sicocxlis an janmrTelo-
bis gadarCenas. rac Seexeba sxeulis nawilis gacemis gamo materialuri gamorCenis 
amoralurobas, igive SemTxvevaa adamianis sisxlis vaWrobis drosac, romlis SemTx-
vevaSic gadaxdili Tanxa ara marto janmrTelobis dazianebis safasuria, aramed esaa 
sisxlis fasic.10 saqarTvelos ssk-is 135-e muxli sjis mxolod sisxlis an sisxlis 
komponentebiT ukanono vaWrobas, Sesabamisad, Cven Tu donors davsjiT imisTvis, rom 
organos gacemisTvis Tanxa aiRo da amas miviCnevT amoralur qmedebad, maSin sisxliT 
an sisxlis komponentebiT vaWrobac yovelTvis unda gamovacxadoT dasjadad, radgan 
maSin aseTi qmedebac amoraluria. garda amisa, religiaTa nawili krZalavs sisxlis 

8 turava m., sisxlis samarTlis zogadi nawilis mimoxilva, me-9 gamocema, Tb., 2013, 36-37.
9 lekveiSvili m., Todua n., mamulaSvili g., sisxlis samarTlis kerZo nawili, wigni I, Tb., 2014, 175-
178.
10 iqve, 182-184.
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gadasxmasac da mas uTanabrebs organoebis gadanergvas. Sesabamisad, arc es argumentia 
utyuari donoris dasjadobis dasabuTebisavis. mocemul SemTxvevaSi, rogorc ukve 
aRvniSneT, adamians aqvs sakuTari janmrTelobis gankargvis ufleba, ra Tqma unda, 
es gankargvis ufleba ise ar unda gamoiyenos, rom sxva samarTlebrivi sikeTe daazia-
nos. faqtia, rom donori organos amoRebiT janmrTelobas izianebs. isic faqtia, rom 
sisxlis samarTlis kodeqsi organoebiT vaWrobas ar ganmartavs, amdenad am normis 
sworad gagebisaTvis saWiroa misi Sesabamisi ganmarteba. Sesabamisad, unda ganvixiloT 
sakiTxi, ra aris vaWroba? amisaTvis dagvWirdeba sistemuri axsna-ganmartebis meTodis 
gamoyeneba. normis swori ganmartebisaTvis ar aris sakmarisi misi mxolod gramatiku-
li ganmarteba, saWiroa misi ganxilva sxva normaTa urTierTkavSirSic.

adamianis Tirkmeli misi sxeulidan mocilebis Semdeg ganixileba, rogorc moZ-
ravi nivTi, romelic brunvidanaa amoRebuli, da masze dadebuli garigeba namdvil-
ia SeTanxmebis momentidan. garigeba dadebulia, roca mxareebi SeTanxmdnen organos 
gadanergvaze. Sesabamisad, rodesac donorma Tanxmoba ganacxada Tirkmlis gayidvaze, 
man am dros Tanxmoba ganacxada sakuTari janmrTelobis dazianebaze. donori ar vaW-
robs sakuTari organoTi misi sxeulidan mocilebis Semdeg, radgan man im momentSi 
ivaWra, roca sakuTari janmrTelobis dazianebaze ganacxada Tanxmoba. es garigeba 
konsensualuria. sisxlissamarTlebrivad adamianis dasja sakuTari janmrTelobis 
dazianebis gamo ar SeiZleba. Tuki am SemTxvevaSi unda daisajos donori sakuTari 
janmrTelobis dazianebisTvis, maSin ratom ar isjeba `ukanono abortis“ dros qali, 
romelic amisTvis garkveul anazRaurebas iRebs da anadgurebs embrions, anu momaval 
adamians?! faqtia, rom `ukanono abortisas“ qali metad amoralur qmedebas sCadis, 
vidre donori, romelic iRebs anazRaurebas organos gadanergvisaTvis, rac mimar-
Tulia sxvisi sicocxlis an janmrTelobis gadarCenisaken. aseTi daskvnis gakeTeba 
SesaZlebelia `miT umetes“ ganmartebis meTodis gamoyenebiT. aseve, Tavad aRniSnuli 
saTauric xels uwyobs aseT ganmartebas. cnobilia, rom zogadad muxlis saTauri aris 
gzamkvlevi normis Sinaarsis sworad gagebisaTvis. gansaxilvel muxls hqvia `adamianis 
organoebiT vaWroba“. aq xazgasasmelia sityva `organoebiT“, romelic mravlobiT-
Si gvxvdeba. saqme isaa, rom rogorc wesi, donori recipients mxolod erT organos 
aZlevs gadasanergad. marTalia, SesaZloa donorma sxvadasxva organo gadaunergos 
recipients, an recipientma gadainergos sxvadasxva organo, magram es xdeba gamonak-
lis SemTxvevaSi. safiqrebelia, rom kanonmdebelma vaWrobis sagnad qceuli organo 
mravlobiTSi moixsenia imdenad, ramdenadac amiT xazi gausva im SemTxvevas, roca or-
ganoebiT vaWroba `profesiadaa“ qceuli. aqedan gamomdinare, Cveni azriT, donori ar 
unda isjebodes adamianis organoebiT vaWrobisaTvis.

3.2. recipientis dasjadobis sakiTxi

rac Seexeba recipients, saqalaqo sasamarTlom recipienti avTanili dasaja adami-
anis organoebiT vaWrobisTvis 1351-e muxlis 1-eli nawiliT, rac Cveni mosazrebiT, 
ar iyo marTebuli. pirvel rigSi, unda iTqvas, vaWrobas sxva garigebebisgan ZiriTa-
dad, ganasxvavebs is faqti, rom materialur mogebazea orientirebuli. am SemTxveva-
Si ki recipienti ar moqmedebda mxolod materialuri mogebis surviliT, piriqiT, 
is ziandeba kidec am TvalsazrisiT. mas am operaciiT mkurnalobis xarjebis gaweva 
namdvilad mouwevda, amasTanave, vaWroba Tavis TavSi unda moicavdes yidva-gayidvis 
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erTobliobas, ufro sworad ki erTi piris qmedebaSi unda moiazrebodes yidva-gayid-
vis erToblioba. winaaRmdeg SemTxvevaSi kanonmdebeli mas ara Tu sityva `vaWrobiT“, 
aramed, es qmedebebi moxseniebuli iqneboda rogorc „SeZena“ da „gasaReba“. 

sakiTxis gadasawyvetad es qmedebebi moxseniebuli iqneboda sxva argumentis moSve-
liebac SeiZleba, riTac recipients brali gamoericxeba. faqtobrivi garemoebebidan 
irkveva, rom avTandilma aRniSnuli Tirkmeli TviTon gadainerga. misi sicocxle sa-
frTxis qveS rom ar yofiliyo, is amas ar gaakeTebda. am SemTxvevaSi recipients unda 
gamoericxos brali saqarTvelos sisxlis samarTlis kodeqsis 38-e muxlis, bralis ga-
momricxavi analogiuri (zekanonuri) muxlis, safuZvelze. es SemTxveva Zalian hgavs 
38-e muxlSi mocemul sapatiebel ukidures aucileblobas viwro gagebiT, ra drosac 
gvaqvs TanabarRirebulebis samarTlebrivi sikeTeebi, ufro metic, Cven mier gansax-
ilvel SemTxvevaSi gadarCenili samarTlebrivi sikeTe aRemateba kidec dazianebuls, 
kerZod, donori safrTxes uqmnis Tavis janmrTelobas, an uares SemTxvevaSi iRebs 
janmrTelobis romelime xarisxis dazianebas, sanacvlod ki gadaarCens recipien-
tis sicocxles. sapatiebeli ukiduresi aucileblobis dros gamoyenebuli saSualeba 
yvelaze msubuqi unda iyos safrTxis Tavidan asacileblad.11 imisaTvis, rom sapatiebe-
li ukiduresi aucileblobis arseboba davadasturoT, saWiroa pozitiuri da negatiuri 
pirobebis ganxilva. rodesac piri azianebs sxvas sakuTari anda axloblis sicocxlis, 
sxeulebrivi mTlianobisa da Tavisuflebis gadasarCenad, es pozitiuri winapirobebia:

1. ukiduresi mdgomareoba;
2. ukiduresobiT gamowveuli qmedeba;
3. samarTlebrivi sikeTis gadarCenis neba.
am pirobebis ufro daviwroebac SesaZlebelia, ukiduresi mdgomareoba ase SeiZle-

ba gamoixatos:
1. Seqmnili ukiduresi mdgomareobiT mTliani samarTlebrivi sikeTe dasaRupad 

unda iyos ganwiruli;
2. safrTxe, romelic emuqreba samarTlebriv sikeTes, unda iyos realuri da ara 

moCvenebiTi;
3. safrTxe unda iyos imwuTieri;
4. piris mizani unda iyos samarTlebrivi sikeTis, Tundac nawilis gadarCena.12

recipienti, rodesac sakuTari sicocxlis an janmrTelobis gadasarCenad inergavs 
organos, am dros namdvilad imyofeba ukidures mdgomareobaSi, radgan misi samarT-
lebrivi sikeTe, sicocxle safrTxis qveSaa. misi moqmedeba gamowveulia im ukiduresi 
mdgomareobiT, romelsac, mas udgens saqarTvelos kanoni „adamianis organoTa gadan-
ergvis Sesaxeb“. aRniSnuli kanonis me-18 muxli zustad gansazRvravs, Tu vin SeiZleba 
iyos donori (mocemuli muxli SeCerebulia sakonstitucio sasamarTlos mier13). amave 
kanonis me-8 muxli gardacvlili adamianis organos gamoyenebas, gvamur donacias, 
garkveul SemTxvevebSi uSvebs. es Zalze rTuli proceduraa, rac TiTqmis SeuZleb-
els xdis mis gamoyenebas. saWiroa gardacvlilis winaswari Tanxmoba an, Tu Tanxmoba 
cnobili araa, aseve, arc uari unda hqondes mas gacxadebuli. gvamuri donaciisTvis 
saWiroa Semdegi winapirobebis arsebobac:

1. arsebobs imis damadasturebeli faqtebi, rom organos aReba ar ewinaaRmdegeba 
gardacvlilis religiur rwmenas, mis eTikur principebs;

11 turava m., sisxlis samarTlis zogadi nawilis mimoxilva, me-9 gamocema, Tb., 2013, 236-239.
12 Todua n., sisxlis samarTlis zogadi nawili, Tb., 2016, 417.
13 ix. <http://constcourt.ge/ge/news/levan-gvatua-saqartvelos-parlamentis-winaagmdeg.page>, [10.07.2016].
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2. am kanonis me-9 muxlSi CamoTvlil pirTagan mocemuli rigiTobis mixedviT, up-
iratesi uflebis mqone piri Tanaxmaa gardacvlilis organos aRebaze.

aqve unda aRiniSnos, rom, marTalia, kanonmdeblobiT arsebobs raRac, Tundac mi-
nimaluri SesaZlebloba gvamuri donaciisa, magram praqtikulad saqarTveloSi ramden-
ime aTeuli welia aseTi operacia ar keTdeba. 1977 wels qarTvelma eqimebma, moskovel 
qirurgebTan erTad, qirurgiuli institutis bazaze gvamuri Tirkmeli gadanerges. mas 
Semdeg saqarTveloSi gadasanergad gardacvlili donoris organo ar gamouyenebiaT.14

aseve, problemas qmnis is Canaweric, sadac kanonmdebeli meuRles mxolod im 
SemTxvevaSi miiCnevs donorad, Tu qorwinebis registraciidan gasulia aranakleb 1 
weli, saqarTvelos kanonis „adamianis organoebis gadanergvis Sesaxeb“ me-18 muxlis b) 
punqtis mixedviT. gasagebia kanonmdeblis mizani, rom sifrTxiles iCens, raTa Tavidan 
aicilos riskebi, magram ibadeba kiTxva, aris ki saqarTvelo is qveyana, sadac qor-
winebis registraciis forma daculia? am mxriv faqtobrivad daqorwinebuli meuR-
leebi Zalian cud mdgomareobaSi aRmoCndebian, rac SeuZlebels xdis araTu mxolod 
faqtobriv qorwinebaSi myofi meuRlis, aramed aseve am meuRlis naTesavebis dono-
robasac. Tu ar arsebobs qorwineba, ara gvyavs meuRle da, Seabamisad, misi naTesave-
bic ar Sedian donorTa isedac viwro wreSi. am mxriv, kargi iqneboda, gagveziarebina 
evropuli qveynebis samarTlebrivi regulacia araregistrirebul qorwinebaSi myofi 
meuRlis Sesaxeb (am sakiTxze ufro vrclad qvemoT gveqneba msjeloba).

transplantaciis bankSi arsebuli organoebi, araa proporciuli im adamianTa ra-
odenobisa, romlebsac esaWiroebaT organos gadanergva. problema namdvilad real-
uria, radgan safrTxis winaSe adamianis sicocxle an janmrTeloba dgas. 

imwuTiereba am SemTxvevaSi farTod unda ganimartos da masSi unda igulisxme-
bodes is, rom recipientis sicocxlis safrTxe ukve Seqmnilia, amasTanave pirs ar 
unda hqondes sxvagvarad moqcevis SesaZlebloba. is gza, romelsac recipienti iyenebs, 
unda iyos yvelaze msubuqi im droisTvis, roca misi samarTlebrivi sikeTe safrTxe-
Sia. ra Tqma unda, mizanic sakuTari samarTlebrivi sikeTis gadarCena unda iyos.

negatiuri pirobebidan ki:
1. ar unda arsebobdes safrTxis Tavis Tavze miRebis valdebuleba. aseTi val-

debuleba recipients namdvilad ar aqvs;15

2. safrTxeSi aRmoCenil pirTagan TiToeuls ar unda hqondes sxvis xarjze sa-
frTxidan Tavis daRwevis SesaZlebloba.16 es nawili literaturaSi sadavoa, aseve, am 
nawilis ganxilva CvenTvis arcaa relevanturi. recipienti, rodesac sxvas uzianebs 
janmrTelobas, ar imyofeba sxvasTan erTad analogiur mdgomareobaSi.

rogorc irkveva, sapatiebeli ukiduresi aucileblobisTvis viwro gagebiT, yvela 
winapiroba gvaqvs. 

esec rom ara, sisxlis samarTlis 38-e muxli zustad ar akeTebs CamonaTvals, 
Tu ra igulisxmeba bralis gamomricxav sxva analogiur (zekanoniur) garemoebebSi. 
es sakiTxi kanonmdebelma sasamarTlo praqtikasa da sisxlis samarTlis mecnierebas 
miando.17 sapatiebeli ukiduresi aucileblobis pirvel winapirobas warmoadgens is, 
rom mTliani samarTlebrivi sikeTe dasaRupavad unda iyos ganwiruli. recipientis 

14 ix. <http://www.tabula.ge/ge/story/53201-kvelaferi-transplantaciis-shesaxeb>, [10.07.2016].
15 turava m., sisxlis samarTlis zogadi nawilis mimoxilva, me-9 gamocema, Tb., 2013, 236-239.
16 Todua n., sisxlis samarTlis zogadi nawili, Tb., 2016, 417.
17 mWedliSvili-hedrixi q., „tragikuli koliziis“ sisxlissamarTlebrivi Sefasebis cda, guram naW-
yebia _ 75, saiubileo krebuli, Tb., 2016, 39.
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SemTxvevaSi ki es sakiTxi SeiZleba am kuTxiT problemuri gaxdes. zogjer SesaZloa, 
rom araTu recipientis sicocxle, aramed misi janmrTeloba idges safrTxis qveS. 
maS, rogor moviqceT am dros, igi pasuxisgebaSi mivceT imis gamo, rom sapatiebeli 
ukiduresi aucileblobis winapirobebi ver daakmayofila Tu gavaTavisufloT pasux-
ismgeblobisgan? am dros unda iTqvas, rom tragikuli kolizia araa erTaderTi, rac 
kanonmdebelma 38-e muxlSi moiazra. kanonmdeblis mizani iyo, rom piri ar mieca pa-
suxisgebaSi Tu mis qmedebaSi upasuxismgeblobis xarisxi dadgenili valdebulebisadmi 
Zalze mcire iqneboda. es is SemTxvevebia, rodesac aris TanabarmniSvnelovan inter-
esTa kolizia, romlis drosac marTalia, marTlsawinaaRmdego xelyofiT gadarCeba 
erT-erTi samarTlebrivi sikeTe, magram Seqmnili situacia imdenad eqstremaluria, 
rom mas ar SeiZleba moeTxovos normis Sesabamisi moqmedebis Sesruleba, ris gamoc 
bralis gamoricxvis gziT uari unda iTqvas mis dasjaze.18

saqarTvelos ssk-is 38-e muxlis mixedviT, pirs epatieba iseTi qmedeba, romelic 
savsebiT akmayofilebs am qmedebis arabraleulobis pirobebs. imisaTvis rom aRniSnu-
li norma sworad gavigoT, saWiroa, gavarkvioT, ras gulisxmobs „qmedebis arabraleu-
lobis pirobebi“. Cveni azriT, am pirobebSi igulisxmeba iseTi SemTxvevebi, rodesac 
kanonmdebeli ver mosTxovs pirs imoqmedos marTlzomierebis farglebSi. am pirs mis 
mier Cadenili marTlsawinaaRmdego qmedeba epatieba, swored aseTi eqstremaluri 
situaciidan gamomdinare. eqstremalur situaciaSi ar unda vigulisxmoT mxolod 
imwuTieri safrTxe sicocxlisa da janmrTelobis xelyofisa, aramed is SemTxvevac, 
rodesac marTalia procesi gangrZobadia da Sedegs uaxloes xanSi ar gamoiwvevs, 
magram, swored am situaciis gamo Sedegi gardauvlad dadgeba. nuTu, ar aris eqs-
tremaluri situacia, rodesac adamiani ramdenime TveSi gardaicvleba da gadarCenis 
mxolod erTi, aramarTlzomieri gza arsebobs?! ra mniSvneloba aqvs sikvdili ramden-
ime saaTSi daemuqreba pirs, Tu ramdenime TveSi?! nuTu, am drois ganmavlobaSi vinme 
mSvidad dajdeba da uSfoTvelad daelodeba sikvdilis dadgomas?!

sasjelis bunebidanac gamomdinare, misi daniSnuleba aseT SemTxvevebSi ganuxor-
cielebadia. adamians, romelic eqstremalur mdgomareobaSi imyofeba da ibrZvis saku-
Tari samarTlebrivi sikeTis gadasarCenad, sisxlis samarTlis xvalindeli savaraudo 
sasjeli ver SeaSinebs. sisxlissamarTlebrivi sasjelis muqara Tavis mniSvnelobas 
kargavs. „eqstremaluri situacia samarTlisagan Tavisufali sivrcea“.19

garda amisa, am SemTxvevaSi recipienti namdvilad ar epyroba sxvis samarTlebriv 
sikeTes imdenad upasuxismgeblod, ramdenadac tragikuli koliziis SemTxvevaSia es, 
rodesac orTabrZolaSi Zlieri SeZlebs gadarCenas sustis damarcxebiT. am dros ada-
miani gadarCeba sxvisi sicocxlis xelyofis gziT, razec Tanaxma ar iyo gardacvlili. 
da Tu aseTi qceva akmayofilebs „qmedebis arabraleulobis pirobebs“,20 mas xom miT 
ufro daakmayofilebs recipientis qmedeba, romelic donoris nebis Sesabamisad mo-
qmedebs, mas, aseve uxdis „kompensacias“ (rac sruliad dasaSvebia zogierT qveyanaSi, 
mag. avstralia da singapuri. vrclad ix. qvemoT.), raTa mis mier miyenebuli zianis 
anazRaurebaSi daexmaros. gansxvavebiT tragikuli koliziisgan, marTalia, gansaxil-
vel SemTxvevaSi SesaZloa samarTlebrivi sikeTe ar iyos dasaRupad ganwiruli im-
wuTierad, samagierod tragikuli koliziis SemTxvevaSi gardauvalia adamianis an ada-

18 turava m., sisxlis samarTlis zogadi nawilis mimoxilva, me-9 gamocema, Tb., 2013, 234.
19 mWedliSvili-hedrixi q.,  „tragikuli koliziis“ sisxlissamarTlebrivi Sefasebis cda, guram 
naWyebia _ 75, saiubileo krebuli, Tb., 2016, 47.
20 saqarTvelos sisxlis samarTlis kodeqsis 38-e muxlidan gamomdinare.
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mianTa sikvdili, Cvens SemTxvevaSi ki Sedegad ar dgeba donoris sicocxlis mospoba. 
Tu pirs garkveul SemTxvevaSi epatieba sxvisi samarTlebrivi sikeTis mospoba Tundac 
sakuTari sicocxlis gadarCenis xarjze, Tu isini ar imyofebian Tanaswor mdgomareo-
baSi safrTxisgan gadasarCenad (am sakiTxze dawvrilebiT ix. qvemoT), maSin ratom ar 
unda epatios recipients ufro naklebi samarTlebrivi sikeTisaTvis zianis miyeneba 
donorisaTvis sakuTari sicocxlis gadasarCenad?! `miT umetes“ ganmartebis meTodiT 
vaskvniT imas, rom saqarTvelos ssk-is 38-e muxlSi ar moizreba mxolod tragikuli 
koliziis is gageba, romelic mecnierebaSi myaradaa damkvidrebuli da igi ufro far-
Tod unda ganimartos. 

garda amisa, am SemTxvevaSi recipienti, marTalia, namdvilad azianebs sxvis janmr-
Telobas, magram misi upasuxismgeblobis xarisxi normatiuli valdebulebisadmi metad 
mcirea. zogadad, sasjelis erT-erTi mizani aris danaSaulis Tavidan acileba (pre-
vencia), Tumca SeZlebs ki nebismieri sasjelis mimarT SiSi, rom pirs xeli aaRebinos 
sakuTari sicocxlis an janmrTelobis gadarCenaze?! saxelmwifos unda hqondes imis 
SesaZlebloba, rom adamianebis sicocxle, janmrTeloba da sxveulebrivi mTlianoba da-
icvas. winaaRmdeg SemTxvevaSi, mas ar unda hqondes `pretenzia“, rom pasuxi mosTxovos 
adamianebs sakuTari uflebis dacvisaTvis. Sesabamisad, recipienti avTandili ar unda 
dasjiliyo organoebiT vaWrobisTvis saqarTvelos ssk-is 1351-e muxlis 1-eli nawiliT. 

zemoT xsenebul saqmeSi revazi, rodesac TviTon iyo recipienti, daisaja organoe-
biT vaWrobisTvis 1351-e 1-eli nawiliT, Tumca msgavsad medicinis muSaki avTandilisa, 
ar unda dasjiliyo organoebiT vaWrobisTvis, radgan igi moqmedebda sisxlis samarT-
lis kodeqsis 38-e muxlis farglebSi, rac brals gamoricxavs. Sesabamisad, sasamarTlos 
gadawyvetileba marTebulad ar unda CaiTvalos. is verc danaSaulis Seutyobineblo-
bisTvis daisjeba, radgan am SetyobinebiT igi Tavis Tavs amxelda. TviTinkriminaciis 
valdebuleba ki pirs ar SeiZleba davakisroT. rac Seexeba revazs, is SeiZleba daisajos 
rogorc damxmare an rogorc amsrulebeli adamianis organoebiT vaWrobisaTvis. Tum-
ca saqarTvelos ssk-is 22-e muxlis mixedviT, amsruleblia is, vinc uSualod Caidina 
danaSauli an sxvasTan (eqimTan, radgan swored isaa am danaSaulis amsrulebeli iseve, 
rogorc ukanono abortis SemTxvevaSi.) erTad uSualod monawileobda mis CadenaSi. ro-
gorc saqmidan irkveva, revazs uSualod TviTon ar Caudenia aRniSnuli danaSauli. man 
mxolod gancxadeba gamoaqveyna gazeT „sityva da saqmeSi“ da daexmara donorebis moZeb-
naSi. Tanac ar Cans, rom revazma amisTvis raime materialuri sargebeli miiRo. amde-
nad, ufro swori iqneba, Tu vityviT, rom igi aris Tanamonawile am danaSulisa, kerZod, 
damxmare. man Tavisi moqmedebiT xeli Seuwyo danaSaulis Cadenas. mocemul SemTxvevaSi 
sisxlis samarTlis dogmatikis moSveliebiT ufro logikuri iqneboda revazi dagvesa-
ja adamianis organoebiT vaWrobaSi daxmarebisTvis Tanamonawileobis, e.w. limitirebuli 
aqcesorulobis principiT, romlis Tanaxmadac, miuxedavad imisa, rom Tanamonawileoba 
aqcesoruli bunebisaa, es aqcesoruleba izRudeba sisxlissamarTlebrivi umarTlobis 
CadeniT anu kanoniT gaTvaliswinebuli qmedebis marTlsawinaaRmdego CadeniT.21 miuxeda-
vad imisa, rom recepients pasuxismgebloba gamoericxeba bralis etapze, limitirebuli 
aqcesorulobis principiT, revazis dasja SesaZlebeli mainc iqneboda. magram saqme isaa, 
rom, saqarTvelos ssk-is mixedviT, limitirebuli aqcesorobis principis gamoyeneba Seu-
Zlebelia, radgan saqarTvelos ssk-is 23-e muxlis mixedviT Tanamonawileoba niSnavs ori 

21  turava m., sisxlis samarTlis zogadi nawilis mimoxilva, me-9 gamocema, Tb., 2013, 333. aseve, ix. 
gamyreliZe o., sisxlissamarTlebrivi umarTlobis problema da Tanamonawileobis dasjadobis 
safuZveli, Tb., 1989.
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an meti piris ganzrax erTobliv monawileobas ganzrax danaSaulSi da ara ganzrax uma-
rTlobaSi, amdenad, unda gvqondes „danaSaulSi Tanamonawileoba“ da ara „umarTlobaSi 
Tanamonawileoba“. Sesabamisad, saqarTvelos ssk aRiarebs e.w. logikur aqcesorulobas. 

unda aRiniSnos kidev erTi epizodi, sadac avTandilis dasjadobis sakiTxia gan-
saxilveli. im SemTxvevaSi, rodesac medicinis muSakma avTandilma icoda rom revazi, 
romelmac is donorebs daakavSira, TviTonac inergavda da gadainerga kidec mogvi-
anebiT Tirkmeli, ar daukavSirda samarTaldamcav organoebs, xom ar Caidina man dana-
Saulis Seutyobinebloba? danaSaulis Seutyobinebloba dasjadia mZime an gansakuTre-
biT mZime danaSaulisTvis, magram revazis qmedebas danaSaulamde aklia erTi niSani, 
kerZod, brali. rogorc ukve aRiniSna, revazi im epizodSi, rodesac gadainerga Tirk-
meli, iyo recipienti, imyofeboda bralis gamomricxav garemoebaSi. es gulisxmobs, 
rom danaSauli saerTod ar gvaqvs. Sesabamisad, ver gveqneba verc danaSaulis Seutyo-
binebloba. amasTan, es qmedeba danaSauli romc iyos, amiT, rogorc ukve aRvniSneT, 
medicinis muSak avTandils mouwevs sakuTari Tavis mxileba. kanonmdebeli ki pirs ver 
mosTxovs TviTinkriminacias. aseve, radganac recipienti avTandili imyofeba bralis 
gamomricxav garemoebaSi, misi dasja janmrTelobis ganzrax naklebad mZime daziane-
baSi waqezebisTvis ar iqneba swori, miuxedavad imisa, Turqi eqimi daisjeba Tu ara 
janmrTelobis ganzrax naklebad mZime dazianebisTvis. avTandili maSin aqezebs eqims 
donorisTvis janmrTelobis ganzrax mZime dazianebisTvis, roca sakuTari sicocxle 
safrTxeSia, roca TviTon imyofeba tragikuli koliziis mdgomareobSi, aqedan gamom-
dinare, mas epatieba es qmedeba.

Tumca meore epizodi, roca medicinis muSakma avTandilma meore donori azer-
baijanSi gadaiyvana da misi Tirkmeli viRac, gamoZiebiT daudgenel pirs gadauner-
ga, mtkicebis sarwmunoobis TvalsazrisiT, kiTxvis niSnis qveS dgeba. gamoZiebiT 
ver dadginda, aiRo Tu ara raime Tanxa aRniSnuli mesame pirisgan medicinis muSakma 
avTandilma. miuxedavad imisa, rom Zalian maRali albaTobiT materialur sargebels 
miiRebda avTandili, es gamoZiebiT ver dasturdeba da yvela eWvi braldebulis sa-
sargeblod unda gadawydes. 

sainteresoa, aris Tu ara avTandili Tanamonawile am meore epizodSi, adamian-
is organoebiT vaWrobaSi? germanuli kanonmdeblobisa da dogmatikis mixedviT, ro-
melic aRiarebs limitirebul aqcesorobas, avTandili unda daisajos organoebiT 
vaWrobaSi TanamonawileobisTvis, danaSauli gaTvaliswinebuli saqarTvelos ssk-is 
25, 1351-e muxlis 1-eli nawiliT, magram Cveni ssk aRiarebs logikur aqcesorulobas, 
razec metyvelebs Cveni Tanamonawileobis cneba. sisxlis samarTlis kodeqsis 23-e 
muxli gveubneba, rom danaSaulSi Tanamonawileoba niSnavs ori an meti piris ganzrax 
erTobliv monawileobas ganzraxi danaSaulis CadenaSi. am SemTxvevaSi is mesame piri, 
recipienti, romelic gamoZiebiT ver dadginda vinaa, marTalia, axorcielebs qmedebis 
umarTlobas, qmedebis Semadgenlobas plus marTlwinaaRmdegoba, magram danaSaulis 
arsebobisTvis gvWirdeba 3 elementi: qmedebis Semadgenloba, marTlwinaaRmdegoba da 
brali. bralis elementi recipients gamoericxeba, radganac is tragikuli kolizii-
is mdgomareobaSia, kerZod, sapatiebeli ukiduresi aucilebloba, viwro gagebiT. ar 
aris danaSauli, ar aris Tanamonawileoba. avTandili arc am epizodSi unda daisajos 
organoebiT vaWrobaSi TanamonawileobisTvis. sasamarTlom ki am epizodSi avTandili 
organoebiT vaWrobisTvis amsruleblad dasaja. 
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3.3. eqimis dasjadobis sakiTxi

rac Seexeba Turqi eqimis qmedebas, is SesaZloa daisajos saqarTvelos ssk-is 1351-e 
muxliT, adamianis organoebiT vaWroba da saqarTvelos ssk-is 118-e muxlis me-3 naw-
iliT, janmrTelobis naklebad mZime dazianebisaTvis msxverplis organos gadanergvis 
mizniT, Tumca aRsaniSnavia, rom es qmedeba Cadenili araa saqarTvelos teritori-
aze (igi azerbaijanSi moxda). aseve, arc amsrulebelia saqarTvelos moqalaqe. ami-
tom jer gasarkvevia, ramdenad vrceldeba saqarTvelos sisxlis samarTlis kodeqsis 
moqmedeba aRniSnul danaSaulze. saqarTvelos sisxlis samarTlis kodeqsi danaSau-
lis Cadenis adgilis gansazRvrisas aRiarebs, e.w. `suyvelganobis Teorias“, romlis 
mixedviTac danaSaulis Cadenis adgilia rogorc moqmedebis Cadenis adgili, sadac 
pirma danaSaulebrivi neba gamoavlina, aseve, Sedegis dadgomis adgilic.22 Turqi eqi-
mis SemTxvevaSi nebis gamovlenisa da Sedegis dadgomis adgili erTmaneTs emTxveva 
da esaa azerbaijanis teritoria. marTalia, danaSauli araa Cadenili saqarTvelos 
teritoriaze, magram SesaZloa masze mainc gavrceldes sisxlis samarTlis kodeqsis 
moqmedeba. mocemul SemTxvevaSi unda gamoviyenoT dacvis principi, kerZod, pasiuri 
personalurobis principi, romelic mocemulia ssk-is me-5 muxlis me-3 nawilSi da 
gulisxmobs saqarTvelos sisxlis samarTlis kodeqsis iurisdiqciis gavrcelebas yve-
la im ucxoelisa da moqalaqeobis armqone piris moqmedebaze, romelic saqarTvelos 
teritoriis gareT mZime an gansakuTrebiT mZime danaSauls Caidens saqarTvelos in-
teresebis winaaRmdeg.23 am interesebis xelyofaSi igulisxmeba ara marto sayovelTao 
samarTlebrivi sikeTe, aramed individualuri samarTlebrivi sikeTis xelyofac. saqa-
rTvelos sisxlis samarTlis kodeqsis 1351-e muxlis 1-eli nawiliT gaTvaliswinebu-
li danaSauli, adamianis organoebiT vaWroba iTvaliswinebs Tavisuflebis aRkveTas 
6-dan 9-wlamde. Sesabamisad, igi aris mZime danaSauli da masze vrceldeba am kodeqsis 
iurisdiqcia. sayovelTao interesSi unda moviazroT qveynis iseTi sikeTeebis dacva, 
rogorebicaa suvereniteti, teritoriuli mTlianoba, ekonomikuri stabiluroba da 
sxva. sayovelTao samarTlebrivi sikeTis xelyofaSi moiazreba iseTi sisxlissamarT-
lebrivad mniSvnelovani interesebis xelyofa, rac exeba mTel sazogadoebas da ara 
marto mis konkretul wevrs, xolo xelyofis Sedegi mTel sazogadoebaze aisaxeba. 
organoebiT vaWroba saerTaSoriso donis danaSaulad SeiZleba miviCnioT. misi saz-
Rvrebi erT qveyanaSi ver eqceva. rodesac saqarTvelos moqalaqis `gamoyenebiT“ xor-
cieldeba organoebiT vaWroba, amiT safrTxe eqmneba ara konkretulad am erTi piris 
sicocxlesa da janmrTelobas, aramed safrTxe eqmneba zogadad sazogadoebis usa-
frTxoebasac. gasaTvaliswinebelia is ekonomikuri faqtorebi, romlebic Zalze did 
gavlenas axdens qveynis ganviTarebaze. saqarTvelo ganviTarebad qveyanaTa jgufs 
miekuTvneba, rac gulisxmobs, rom savaluto kursi ganviTarebuli qveynebis fulad 
erTeulebTan mimarTebiT sakmaod dabalia, amitom, SesaZlebelia erTi konkretuli 
pirisTvis SedarebiT didi Tanxis micemiT, vidre amas saqarTveloSi iSovida organos 
gamcemi, Tumca gacilebiT naklebi Tanxis gadaxdiT, vidre es unda gadaexada orga-
noebiT movaWres, sazogadoebaSi Zalian didi cvlilebebi gamoiwvios, rac gamoixate-
ba `transplantaciuri turizmisa“ da „Savi bazris“ ganviTarebaSi. zustad amitom es 
qmedeba saqarTvelos interesebis winaaRmdeg mimarTuli danaSulia. rac Seexeba saqa-

22  turava m., sisxlis samarTlis zogadi nawilis mimoxilva, me-9 gamocema, Tb., 2013, 41-42.
23 iqve, 47-48.
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rTvelos ssk-is 118-e muxlis me-3 nawili, janmrTelobis ganzrax naklebad mZimed da-
zianeba mxverplisTvis oganoebis amoRebis mizniT, sasjelis saxiT iTvaliswinebs Tav-
isuflebis aRkveTas 3-dan 5 wlamde vadiT. es ganekuTvneba naklebad mZime danaSaulTa 
kategorias da masze ver gavrceldeba saqarTvelos sisxlis samarTlis kodeqsis mo-
qmedeba. ganvixiloT Turqi eqimis dasjadobis sakiTxi adamianis organoebiT vaWro-
bisas. mocemul SemTxvevaSi Turqi eqimis qmedeba, moraluri TvalsazrisiT, metad 
gasakicxia. man icis, rom akeTebs organoebis gadanergvis ukanono operacias. mocemul 
saqmeSi gamokvleuli araa yvela mtkicebuleba. SeuZlebelia imis dadgena, aiRo Tu 
ara am eqimma fuli aRniSnuli operaciebis gakeTebaSi. zogadad, aseT SemTxvevaSi dRes 
operacias, Tanac aseTi sirTulisas da imasac arakanonierad garkveuli anazRaurebis 
gareSe TiTqmis aravin gaakeTebs. eWvi imisa, rom eqimma Tanxa aiRo, Zalian maRalia. am 
operaciiT ilaxeba adamianis janmrTelobis ufleba. mocemul SemTxvevaSi donoris 
Tanxmoba ver gamoricxavs pasuxismgeblobas da ver gaamarTlebs eqimis qmedebas. up-
irveles yovlisa, eqimis valdebulebaa daicvas adamianis sicocxle da janmrTeloba. 
adamianebs eqimebis mimarT gansakuTrebuli ndoba aqvT. maSin roca eqimi unda iyos 
adamianis janmrTelobis dacvis mTavari garanti. Tumca, radganac saqmidan ar irkve-
va, rom Turqma eqimma operaciebis sanacvlod materialuri an sxvagvari sargebeli 
miiRo, Sesabamisad, igi ver daisjeba adamianis organoebiT vaWrobisaTvis. In dubio 
pro reo principis mixedviT, yvela eWvi braldebulis sasargeblod unda gadawydes.24 
aqedan gamomdinare, Turqi eqimi ar unda daisajos arc janmrTelobis dazianebisa da 
arc organoebiT vaWrobisTvis, Tu sxva garemoebebi ar damtkicdeba. 

3.4. anesTeziologis dasjadobis sakiTxi

anesTeziologi eqimi daisaja organoebiT vaWrobaSi TanamonawileobisTvis sisxlis 
samarTlis kodeqsis 25-e, 1351-e 1-eli nawiliT. rogorc ukve aRiniSna, Cveni kanon-
mdebloba aRiarebs logikur aqcesorulobas, ssk-is 23-e muxlidan gamomdinare. dan-
aSaulSi Tanamonawileoba niSnavs ori an meti piris ganzrax erTobliv monawileobac 
ganzraxi danaSaulis CadenaSi da imisaTvis, rom anesTeziologi daisajos organoebiT 
vaWrobaSi TanamonawileobisTvis, jer unda gvqondes organoebiT vaWrobis danaSau-
li. radgan es vaWroba Cadenili iyo bralis gamomricxvel garemoebaSi, Sesabamisad, 
ar gvaqvs Tanamonawileoba. anesTeziologi ar unda dasjiliyo adamianis organoe-
biT vaWrobaSi TanamonawileobisTvis. marTalia, eqimi Turqi iyo da misi dasjadobis 
sakiTxi saerTod araa ganxiluli, magram eqimis mxridan Cadenilia janmrTelobis na-
klebad mZime dazianeba. anesTeziologi SesaZloa iyos am danaSaulis amsrulebeli. 
piris Tanxmoba xom ar gamoricxavs pasuxismgeblobis dakisrebas janmrTelobis da-
zianebisTvis. amisaTvis unda gairkves, xom ar axorcielebda anesTeziologi qmedebis 
Semadgenlobis raime niSans. msgavsad `ukanono abortisa“, janmrTelobis dazianebis 
mcdeloba iwyeba im momentidan, rodesac eqimi uSualod sxeulze daiwyebs zemoq-
medebis ganxorcielebas. anesTeziologi ki mosamzadebel stadiaze axorcielebda Ta-
vis qmedebas. amitom igi ver iqneba janmrTelobis ganzrax naklebad mZime dazianebis 
amsrulebeli. SesaZloa, is iyos janmrTelobis ganzrax naklebad mZime dazianebaSi Ta-
namonawile, danaSauli gaTvaliswinebuli ssk-is 25-e, 118-e muxlis me-3 nawiliT. ro-

24 turava m., sisxlis samarTlis zogadi nawilis mimoxilva, me-9 gamocema, Tb., 2013, 39-40.
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gorc ukve aRiniSna, Turqi eqimi ver daisjeba am danaSaulis amsruleblobisTvis da 
amitom ar gvaqvs Tanamonawileobac. marTalia, Cven ar gvaqvs sisxlissamarTlebrivi 
pasuxismgeblobis dakisrebis safuZveli, Tumca anesTeziologis qmedebaSi discipli-
nuri gadacdomis niSnebi namdviladaa.

4. SedarebiTsamarTlebrivi analizi

jandacvis msoflio organizaciis ukanaskneli monacemebis mixedviT 90 000 adamiani 
elodeba oficialurad organos gadanergvas. TiToeul adamians daaxloebiT samnax-
evari weliwadi sWirdeba lodini imisaTvis, rom organo miiRos gadasanergad, Tumca 
am drois ganmavlobaSi recipientTa 10-30% iRupeba.25 es monacemebi kidev erTxel 
usvams xazs problemis aqtualurobas. msoflios umetes qveyanaSi ki adamianis orga-
noebiT vaWroba akrZalulia, Tumca mdgomareoba icvleba da ramdenime qveyanam ukve 
legalizebuli gaxada organoebis sanacvlod Tanxis aReba, magaliTad, 2013 wlidan es 
daSvebulia avstraliasa da singapurSi.26

adamianis organoebiT vaWrobis kriminalizaciis gamo mraval ganviTarebad qvey-
anaSi yvavis organoebiT vaWrobis `Savi bazari“. umetes SemTxvevaSi donorebs aiZu-
leben gayidon TavianTi organo da xSirad maT klaven kidec amis gamo, an uxdian 
imaze gacilebiT mcires vidre Tavidan iyvnen SeTanxmebuli, Tanac maT ar utardebaT 
Sesabamisi sareabilitacio kursi, rac zegavlenas axdens maT janmrTelobaze, xolo 
zogierT SemTxvevaSi ki Sedegi fataluria.27

swored zemoaRniSnulis gamo dRes mravali mecnieri emxroba organoebiT vaWro-
bis legalizacias. magaliTad, amerikis nefrologTa samedicino sazogadoebis Jur-
nalSi gamoqveynebul statiaSi xazgasmuli iyo im qveynebis kanonmdeblobis Sesaxeb, 
sadac legalizebulia organoebiT vaWroba. am statiis mixedviT, sakiTxis aseTi reg-
ulacia xels uwyobs problemebis mogvarebas organoebis `Sav bazarTan“ dakavSirebiT. 
magaliTad, moyvanili iyo iranis kanonmdebloba, romlis mixedviTac akrZaluli ar 
aris organoebis gadanergva mxolod iranis moqalaqeebs Soris. xolo imisaTvis, rom 
qveyanam Tavidan aicilos `transplantaciuri turizmi“ nebas ar rTavs ucxoel mo-
qalaqeebs SeiZinon organoebi iranis moqalaqeebisagan.28 garda amisa, mravali qveyana 
iRebs iseT kanonmdeblobas, romelic xels uwyobs organoebis raodenobis gazrdas, 
magaliTad, safrangeTisa da belgiis kanonmdebloba, xolo aSS-Si, romlis kanonmde-
blobac krZalavs organoebis gayidvas, mTavroba cdilobs, waaxalisos oragnoebis 
gaCuqeba da mis sanacvlod Sesabamisi kompensaciis miRebas uSvebs.29

adamianis organoebiT vaWrobis legalizaciis momxreebis mTavari argumentebia is, 
rom legalurad organoebis gadanergva gacilebiT usafrTxoa rogorc donoris, ise 
recipientisTis, vidre `Sav bazarze“; `Sav bazarze“ organoebis fasi gacilebiT maRa-

25 Schachter W., The Case for Legal Organ Sales, ix. <http://reason.com/archives/2011/11/11/the-case-for-legal-organ-
sales>, [10.07.2016].
26 Yosufzai R., Live donors to get financial support, ix. <http://www.couriermail.com.au/news/breaking-news/living-do-
nors-to-receive-financial-support/story-e6freono-1226614172117>, [10.07.2016].
27 ix. <http://www.ungift.org/knowledgehub/en/about/trafficking-for-organ-trade.html>, [10.07.2016].
28 Ghods A., Savaj S., Iranian model of paid and regulated living-unrelated kidney donation, ix. <http://www.ncbi.nlm.
nih.gov/pubmed/17699338>, [10.07.2016].
29 Frankel S., Organ trafficking laws in key countries, ix. <http://www.csmonitor.com/2004/0609/p12s02-wogi.html>, 
[10.07.2016].
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lia _ saSualod 160 000$, maSin, roca iranSi organos fasi legalurad 2000-4000$-ia,30 
mecnierulad dadgenilia, rom donorebi, romlebmac sxvas gadaunerges Tirkmeli, 
cxovroben imaze metxans vidre isini, visac orive Tirkmeli aqvs;31 cocxali donoris-
gan miRebuli Tirkmeli cocxlobs ufro didxans vidre gardacvlili donorisgan 
miRebuli.32 aseve, unda aRiniSnos isic, rom ramdenime aTeuli wlis win davis sagani 
iyo, unda daeSvaT Tu ara sisxliT vaWroba, Tumca dRes es kiTxvis niSnis qveS didi 
xania aRar dgas. ase rom, droTa ganmavlobaSi icvleba sazogadoebis Sexedulebebi da 
sruliad SesaZlebelia ramdenime aTeuli wlis Semdeg am sakiTxis ganxilva uxerxu-
lic ki iyos iseve, rogorc dRes dava sisxlis vaWrobis legalizaciis Sesaxeb.

ganvixiloT organoebis gadanergvis kanonmdebloba sxvadasxva qveynis magaliTis 
mixedviT. germaniaSi adamianis organoebis gadanergva regulirdeba kanoniT ̀ organoe-
bisa da qsovilebis donaciis, amoRebisa da gadanergvis Sesaxeb“.33 aRniSnuli kanoni 
icnobs gvamur donacias da cocxali donoridan organoebis gadanergvis SesaZleblo-
bas.34 am kanonis me-3 paragrafis mixedviT gvamuri donacia dasaSvebia mxolod dono-
ris sicocxleSi saTanado formiT gamoxatuli Tanxmobis SemTxvevaSi. me-4 paragrafis 
mixedviT, aseTi donorebi aRiricxebian Sesabamisi wesiT. gardacvlilidan organos 
an qsovilis amoReba SesaZlebelia mxolod im SemTxvevaSi, rodesac donoris gar-
dacvalebis faqts daadasturebs ori kvalificirebuli eqimi, romlebic CarTuli ar 
arian organoebis gadanergvis saqmeSi. gardacvlilis sxeulidan organos an qsovilis 
amoRebis ufleba aqvs mxolod eqims.35

garda amisa, es kanoni iTvaliswinebs qsovilis an organos aRebas gardacvlili 
embrionidan an fetusidan. orsuli qalis gardacvalebis SemTxvevaSi ki saWiroa gar-
dacvalebis win donoris Tanxmoba, miuxedavad imisa, mas amaze Tanxmoba adre hqonda 
gacemuli Tu ara. organos an qsovilis gadanergvaze Tanxmobis gacema SeuZlia pirs 16 
wlis asakidan misi gardacvalebis SemTxvevaSi. manamde am gadawyvetilebas iRebs misi 
kanonieri warmomadgeneli, Tumca 14 wlidan aucilebelia bavSvis Tanxmoba.36 gansx-
vavebuli mdgomareobaa qarTuli kanonmdeblobiT. saqarTveloSi araa daSvebuli em-
brionidan an fetusidan organos an qsovilis aReba.

germaniis kanomdeblobis mixedviT, cocxali donoridan organos an qsovilis 
aReba SesaZlebelia mxolod im piridan, romelic aris srulwlovani, aqvs unari ga-
moTqvas Tanxmoba gadanergvis Taobaze da aqvs adekvaturi samedicino informacia. 
garda amisa, kanonis `organoebisa da qsovilebis donaciis, amoRebisa da gadanergvis 
Sesaxeb“ me-8 paragrafis 1-eli punqtis mixedviT organos an qsovilis gadanergvam 
safrTxe ar unda Seuqmnas donoris janmrTelobas samomavlod.37 aRniSnuli norma, 
aseve, gansazRvravs, rom TviTaRdgenadi organosa da qsovilis gadanergva dasaSvebia 
nebismieri recipientisTvis, xolo organoebs romelTac ar axasiaTebs TviTaRdgenis 
unari, dasaSvebia mxolod kanoniT gansazRvrul pirTa wris mimarT: I da II xarisxis 

30 Martinez E., Black market kidneys, $160,000 a pop, ix. <http://www.cbsnews.com/news/black-market-kidneys-
160000-a-pop/>, [10.07.2016].
31 Griffin A., Psst, wanna buy a kidney?, Organ transplants, The Economist Newspaper Limited 2011, ix. <http://www.
ncbi.nlm.nih.gov/pmc/articles/PMC1819484/>, [10.07.2016]. 
32 iqve.
33 ix. <http://www.drze.de/in-focus/organ-transplantation/legal-aspects>, [10.07.2016].
34 iqve.
35 iqve.
36 iqve.
37 Transplant Act _ TPG, ix. <http://www.ncbi.nlm.nih.gov/pubmed/20455191>, [10.07.2016].
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naTesavebi, sacole, registrirebuli meuRleebi, araregistrirebuli, magram erTad 
mcxovrebi meuRleebi da sxva pirebi, romlebTanac donors aqvs axlo urTierToba 
(kanoni `organoebisa da qsovilebis donaciis, amoRebisa da gadanergvis Sesaxeb“ me-8 
paragrafis 1-eli punqtis me-4 qvepunqtis mixedviT).38 gansxvavebiT qarTuli kanon-
mdeblobisa pirTa wre gacilebiT farToa, aseve, samwuxarod, qarTuli kanonmdebloba 
ar ganasxvavebs organoebs, romelTac axasiaTebT TviTaRdgenis unari da organoebs, 
romelTac es unari ar aqvT. kargi iqneboda, dagvewesebina diferencirebuli midgoma 
msgavsad germaniis kanonmdeblobisa.

kanonSi `organoebisa da qsovilebis donaciis, amoRebisa da gadanergvis Sesaxeb“ 
da socialuri uzrunvelyofis samarTlis kodeqsSi (Code of Social Law) cvlilebebis 
Setanis Semdeg donors SeuZlia moiTxovos recipientisgan reabilitaciis, mkurnalo-
bis, mogzaurobisa da avadmyofobis xarjebi, aseve, gacdenli samuSao drois kompensa-
cia, Tu operaciis Semdeg man droebiT dakarga Sromisunarianoba.39

rac Seexeba qsenotransplantacias ((berZn. xenos-ucxo, laT. trans iqiT, iqiTa, plan-
tatio nergi) _ qsovilebisa da organoebis gadanergva sxvadasxva saxeobebis fargleb-
Si (mag., maimunidan adamianze an piriqiT)40), es sakiTxi ar aris regulirebuli arc 
germanul samarTalSi. qsenotransplantacia xasiaTdeba naklebi riskiT gansazRvrul 
SemTxvevebSi da xsnis organoebis raodenobis problemas.

franguli kanonmdeblobis mixedviT, gadanergva dasaSvebia sam SemTxvevaSi: gvamu-
ri donacia, cocxali donorisgan da 2005 wlidan ukve donorisgan, romelsac SeCere-
buli aqvs guliscema Seuqcevadad. gvamuri donacia daSvebulia im SemTxvevaSi, Tu 
pirs sicocxleSi ar gamouxatavs aSkara uari organos gadanergvaze.41 cocxali do-
noris SemTxvevaSi recipientTa wre ganisazRvreba donoris meuRliT, debiT, ZmebiT, 
SvilebiT, mSoblebiT, papa-bebiiT, biZebiT, deidebiT, mamidebiT da maTi SvilebiT, 
meuRlis mSoblebiT, aseve, pirebiT, romlebic donorTan erTad cxovrobdnen aranak-
leb 2 wlisa, rac dadasturebuli unda iyos Sesabamisi mtkicebulebebiT.42

britaneTis kanonmdeblobis mixedviT adamianis qsovilebis gadanergvis Sesaxeb 
arsebobs cal-calke kanoni inglisisaTvis, uelsisTvis, Sotlandiisa da CrdiloeT 
irlandiisTvis, Tumca msgavsi regulirebaa yvela zemoT CamoTvlilSi.43

britanuli kanonmdeblobis mixedviT dasaSvebia gvamuri da cocxali donacia. gar-
dacvlilidan organos amoReba SeiZleba mxolod maSin, Tu mas sicocxlis ganmavloba-
Si ar ganucxadebia nebismieri formiT uari misi gardacvalebis SemTxvevaSi organos 
amoRebis Sesaxeb.44 cocxali donorisgan Tanxmoba aucilebelia, rodesac man miaRwia 
12 wlis asaks da SeuZlia Tanxmobis gacema faqtebis sworad aRqmis safuZvelze. 12 
wlamde arasrulwlovnis SemTxvevaSi Tanxmoba dasaSvebia kanonismieri warmomadgen-
lis mxridan.45 piri, romelic ganacxadebs Tanxmobas gardacvalebis SemTxvevaSi Tavisi 
organobis gadanergvis Sesaxeb, aRiricxeba da atarebs donoris baraTs.

msgavsi regulirebaa, aseve, aSS-Si. aq adamianis organoebiT vaWrobis trefikingis 

38 Transplant Act _ TPG, ix. <http://www.ncbi.nlm.nih.gov/pubmed/20455191>, [10.07.2016].
39 ix. <http://www.drze.de/in-focus/organ-transplantation/legal-aspects>, [10.07.2016].
40 gogiCaZe, g., samedicino terminologiis qarTul-inglisur-rusul-laTinuri ganmartebiTi le-
qsikoni Tb., 2009, 496.
41 ix. <http://msl.sagepub.com/content/49/3/191.abstract>, [10.07.2016].
42 ix. <http://www.ncbi.nlm.nih.gov/pubmed/19787991>, [10.07.2016].
43 ix. <http://www.organdonationscotland.org/uk-transplant-laws>, [10.07.2016].
44 ix. <http://bja.oxfordjournals.org/content/108/suppl_1/i68.full>, [10.07.2016].
45 ix. <http://www.organdonationscotland.org/uk-transplant-laws>, [10.07.2016].
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msxverplTa dasacavad miRebulia calke kanoni `organoebiT vaWrobis trefikingiT 
dazaralebul pirTa Sesaxeb“,46 rac aseTi pirebis dacvis met garantias iZleva. am 
mxriv evrokavSirmac araerTi direqtiva miiRo. sainteresoa, rom CineTis kanonmde-
blobis mixedviT, gvamuri donacia dasaSvebia, Tu pirma amaze Tanxmoba ganacxada si-
cocxleSi, xolo Tu piri sasjelaRsrulebis dawesebulebaSi gardaicvleba, gvamuri 
donacia dasaSvebia, garda im SemTxvevisa, rodesac patimarma sicocxleSi ganacxada 
uari gvamur donaciaze.47 

sabolood, SeiZleba iTqvas, rom umetes qveyanaSi akrZalulia adamianis organoe-
biT vaWroba, Tumca iranSi adamianis organoebiT vaWroba daSvebulia mxolod iranis 
moqalaqeebs Soris. 2008 wlamde organoebiT vaWroba legalizebuli iyo filipinebSi, 
maT Soris ucxoelebis mimarTac. 2008 wlis martidan ki mTavrobam akrZala orga-
noebiT vaWroba. marTalia, aman gamoiwvia transplantaciuri turizmis Semcireba48, 
magram zogierTi mecnieris azriT, es sruliadac araa problemis mogvarebis swori 
gza. magaliTad, profesor rojer li mendozas azriT, aseTi akrZalva xels uwyobs 
organoebis vaWrobis `Savi bazris“ gaZlierebas da amas ufro xSirad ukuefeqti aqvs.49 
xolo avstraliam da singapurma adamianis organoebis gacemisaTvis kompensaciis le-
galizacia moaxdina.50

5. daskvna

saqarTvelos ssk-is 1351-e muxlze sasamarTlo gadawyvetilebis51 ganxilvis Sedegad 
gamoikveTa adamianis organoTa transplantaciis sakiTxTan dakavSirebuli prob-
lemebi. aRniSnuli normis sistemuri, gramatikuli, teleologiuri da ganmartebis 
sxva xerxebis gamoyenebidan gamomdinare, praqtikaSi organoebiT vaWrobasTan da-
kavSirebuli dasjadobis sakiTxi, Cveni SexedulebiT, arasworadaa gadawyvetili. 
SedarebiTsamarTlebrivi analizidan gamomdinare, ar unda isjebodes donori, 
radgan sakuTar janmrTelobas izianebs, da recipienti, radgan moqmedebs bralis 
gamomricxvel zekanonur garemoebaSi, rac Zalian emsgavseba sapatiebel ukidures 
aucileblobas, viwro gagebiT. 

saqarTvelos kanonis „adamianis organoebis gadanergvis Sesaxeb“ analizis safuZ-
velze, mivediT im daskvnamde, rom donorTa wre gasafarToebelia. winaaRmdeg SemTx-
vevaSi, faqtobrivad, iqmneba iseTi mdgomareoba, rom marTlzomieri gziT sicocx-
lis gadarCena SeuZlebeli xdeba. iseTi mdgomareobaa, rom piri faqtiurad imyofeba 
ukidures mdgomareobaSi da kanonieri gza ar rCeba sicocxlis gadasarCenad.

marTalia, sakonstitucio sasamarTlos saboloo gadawyvetileba jer ar ga-
moutania saqmeze levan gvaTua saqarTvelos parlamentis winaaRmdeg, magram dRes 
46 Trafficking in Organs Victims Protection Act, ix. <https://www.govtrack.us/congress/bills/112/hr6573/text>, 
[10.07.2016].
47 Glaser S.R., Formula to stop the illegal organ trade: Presumed consent laws and mandatory reporting requirements for 
doctors, ix. <http://digitalcommons.wcl.american.edu/hrbrief/vol12/iss2/6/>, [10.07.2016].
48 ix. <http://phys.org/news/2010-07-philippines-success-trafficking.html>, [10.07.2016].
49 Mendoza R.L., Kidney black markets and legal transplants: Are they opposite sides of the same coin?, ix. <http://
www.healthpolicyjrnl.com/article/S0168-8510(09)00267-X/references>, [10.07.2016].
50 ix. <http://www.bmj.com/content/337/bmj.a2456>, [10.07.2016].
51 levan gvaTuas konstituciuri sarCeli saqarTvelos parlamentis winaaRmdeg (sarCelis reg-
istaciis #682), ix. <http://www.constcourt.ge/ge/news/levan-gvatua-saqartvelos-parlamentis-winaagmdeg.page>, 
[10.07.2016].
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mecnierebis didi nawili emxroba donorTa wris gafarToebas, maT Soris saqarTvelos 
jandacvis komitetmac mxari dauWira am iniciativas. garda amisa, msoflios mraval 
qveyanaSi ukve daSvebulia organos gacemis sanacvlod kompensaciis gacemac. mrava-
li mecnieris azriT, aseTi midgoma sworia, radgan izrdeba organoebis raodenoba, 
usafrTxo xdeba organoebis gadanergva, sustdeba transplantaciis „Savi bazari“ da 
organoebi xelmisawvdomi xdeba recipientebisTvis, riTac izrdeba maTi gadarCenis 
Sansi. 

aqedan gamomdinare, kargi iqneba, Tu qarTveli kanonmdebeli gaiTvaliswinebs ucx-
ouri samarTlebrivi sistemebis midgomas aRniSnul sakiTxebze. Cveni azriT, adamianis 
organoebiT vaWrobisTvis ar unda isjebodes donori da recipienti, xolo namdvili 
damnaSaveebi _ eqimebi, romlebic vaWroben organoebiT da ukanonod atareben gadan-
ergvis operacias, dausjeli ar unda darCnen.
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Abstract

The article reviews the problem of the interrelation between court jurisdiction and subject-matter jurisdic-
tion (ratione materiae) in modern administrative procedural law and relevant court practice, which arises 
due to a deficiency in legislation, as well as inconsistent court practice caused by contrasting interpreta-
tions of procedural rules. The problem of the interrelation between court jurisdiction and subject-matter 
jurisdiction is directly connected to the issue of distinguishing public and private law. The deficiency of 
Administrative Procedure Code of Georgia is demonstrated by several articles (article 2; 5; 26), which are 
prescribed under the title of “court jurisdiction”, but if we look at their true essence, turns out that they 
regulate the issue of subject-matter jurisdiction. This leads us to the conclusion that legal terminology are 
mixed in a legislative act, and every issue connected with court competence is accordingly considered as 
subject-matter jurisdiction. 

Furthermore, while analyzing case law regarding the issue several other problematic aspects have ap-
peared. For instance, while deciding about the subject-matter jurisdiction, i.e. allocating disputes between 
civil or administrative court, courts of lower instances, as well as Supreme Court of Georgia apply rules of 
court jurisdiction and base the reasoning for sending the case from one court to another on the 11th article 
of Civil Procedure Code Of Georgia, which is serious legal misconception, as allocation of the disputes 
between civil and administrate courts are matter of subject-matter jurisdiction, not court jurisdiction. 
Besides, as a result of analyzing decisions of Supreme Court of Georgia, inconsistent approach towards 
territorial jurisdiction was also detected, confirmed by examples presented in the article. Courts have 
double standards in relation to conceptually identical cases, which is intolerable and needs to be resolved. 
However, it has to be mentioned that, according to most recent decisions, Supreme Court of Georgia has 
consistent practice regarding the following issues: subject-matter jurisdiction of real estate regulating 
legislation; determination of competent court and consequences of adjudication by the incompetent court 
on the matters of presenting main and subsidiary claims towards plural defendants.

The author of the article suggests following solutions to the issue: the title of the article 2 of Adminis-
trative Procedure Code of Georgia should be amended as follows: “subject-matter and court jurisdiction”; 
the standard of “sufficient ground~ mentioned in section 2 of article 19 of Organic Law on the Consti-
tutional Court of Georgia, should be modified to standard of “presumption”; in cases of transferring the 
dispute from one court to another according to rules of subject-matter jurisdiction, if the receiving court 
determines that the dispute is within the competence of other, third court, the Supreme court should di-
rectly refer the dispute to competent court or return it to second, receiving  court, and establish consistent 
practice to the similar cases.
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uwyebrivi qvemdebareobisa da gansjadobis problema 
administraciul samarTalwarmoebaSi

(sasamarTlo praqtikis mimoxilva)
 

1. Sesavali

uwyebrivi qvemdebareobisa da gansjadobis problema metad aqtualuria Tanamedrove 
administraciul saproceso samarTalsa da sasamarTlo praqtikaSi, rac, Tavis mxriv, 
uSualod ukavSirdeba kerZo da sajaro samarTlis gamijvnis sakiTxs. administraci-
uli saproceso kodeqsi, gansxvavebiT samoqalaqo samarTalwarmoebisagan, amkvidrebs 
ara mxolod gansjadi sasamarTlos princips, aramed administraciuli kanonmdeblobis 
mniSvnelovan princips, uflebamosili administraciuli organos mier gadawyvetilebis 
miRebis Sesaxeb, aRniSnuli principi ki asaxulia administraciuli saproceso kodeqsis 
26-e muxlSi, kerZod, davis ganxilvisa da gadawyvetis aucileblobaSi uflebamosili 
sasamarTlos mier.1 swored sasamarTlo uflebamosilebis mniSvnelovan determinan-
tebs warmoadgens uwyebrivi qvemdebareobisa da gansjadobis cnebebi. Tu qvemdebareo-
ba gulisxmobs sasamarTlos kompetenciis gamijvnas sxva organoebis kompetenciisgan, 
gansjadoba niSnavs TviT sasamarTlo organoTa sistemis SigniT kompetenciis gamijvnas 
calkeul sasamarTlo organoTa Soris.2 am kuTxiT saqarTvelos administraciuli sap-
roceso kodeqsis (SemdgomSi _ sask) Sesabamisi normebisa (sask-is me-2, me-5 da 26-e) 
da sasamarTlos uaxlesi gadawyvetilebebis3 analizis safuZvelze dadginda, rom sax-
ezea rogorc sakanonmdeblo xarvezi, aseve araerTgvarovani sasamarTlo praqtika, rac 
vlindeba imaSi, rom roca saqme exeba sagnobriv gansjadobas, ese igi, saqmeTa gadanaw-
ilebas administraciul da samoqalaqo saqmeTa ganmxilvel sasamarTloebs Soris, ro-
gorc qvemdgomi instanciis sasamarTloebi, ise sakasacio palata msjelobs uwyebrivi 
qvemdebareobis darRvevasa da sssk-is me-11, sask-is me-2 da 26-e muxlebiT davis gadace-
maze saerTo sasamarTloebis erTi rgolidan meoreSi, rac uxeS samarTlebriv Secdomas 
warmoadgens, rameTu administraciul da samoqalaqo saqmeebis kolegiebsa da palatebs 
Soris saqmeTa ganawilebis sakiTxi swored rom gansjadobis da ara sasamarTlo qvemde-
bareobis kuTxiT unda ixilebodes.4 mxolod ramdenime gadawyvetilebaSi5 ganxorcielda 
zemoaRniSnuli normebis davis sagnis adekvaturad interpretireba, rac, faqtobrivad, 
iSviaT SemTxvevas warmoadgens sasamarTlo praqtikaSi. Sesabamisad, sasamarTlos uwye-
brivi qvemdebareobisa da sasamarTlos gansjadobis cnebaTa araerTgvarovani gamoy-

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis baka-
lavriatis saganmanaTleblo programis me-6 semestris studenti.
1 susg, 2015 wlis 10 seqtemberi №bs-18-411(g-15).
2 maWavariani s., uwyebrivi qvemdebareobisa da gansjadobis problema saqarTvelos saproceso 
kanonmdeblobis Sesabamisad, Jurn., „marTlmsajuleba“, №2, 2007, 202.
3 ix., magaliTad, susg, 2008 wlis 22 ivlisi №as-405-651-08; 2008 wlis 13 maisi №as-62-346-08; susg, 
2014 wlis 10 ivlisi №bs-364-360 (g-14); 2015 wlis 10 seqtemberi №bs-420-413 (g-15); 2015 wlis 10 
seqtemberi №bs-422-415 (g-15); 2015 wlis 10 seqtemberi №bs-424-417 (g-15); 2015 wlis 24 seqtemberi 
№bs-249-245 (g-15); 2015 wlis 15 oqtomberi №bs-419-412 (g-15); 2015 wlis 15 oqtomberi №bs-421-414 
(g-15); 2015 wlis 15 oqtomberi №bs-423-416 (g-15); 2015 wlis 3 dekemberi №bs-553-546 (g-15); 2015 
wlis 15 dekemberi №bs-508-501 (g-15).
4 kopaleiSvili m., sxirtlaZe n., qardava e., turava p., administraciuli saproceso samarTlis 
saxelmZRvanelo, Tb., 2008, 164.
5 ix., magaliTad, susg, 2008 wlis 14 ianvari №as-570-911-07; susg, 2016 wlis 12 ianvari №bs-507-
500(g-15).
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enebis da maTi arsobrivad aRrevis gamo saxezea gansjadobis davebis farglebis metis-
metad ganvrcoba, samoqalaqo da administraciuli procesis sagnobrivi gansjadobis 
sakiTxis faqtobrivad gadazrda uwyebrivi qvemdebareobis sakiTxSi, rac praqtikaSi 
iwvevs saqmis ama Tu im kategoriisadmi kuTvnilebaze msjelobas, gansjadobis gada-
mowmebas sasamarTlos iniciativiT saqmis ganxilvis yvela etapze, yvela instanciaSi, 
... ris Semdegac adgili aqvs marTlmsajulebis ganxorcielebis Seferxebas.6 sasamarT-
los uwyebrivi qvemdebareobisa da gansjadobis darRveva gansxvavebul samarTlebriv 
Sedegs iwvevs, amitom, mocemuli kvlevis mizania am kuTxiT wamoWrili problemebisa da 
specifikuri sakiTxebis Teoriuli TvalsazrisiT gamokvleva, rac xels Seuwyobs praq-
tikis Semdgom daxvewasa da Camoyalibebas. yovel konkretul SemTxvevaSi davaTa gami-
jvnisaTvis gadamwyvetia is niuansobrivi niSan-Tvisebebi, rac kanonmdeblobaSi sruly-
ofil asaxvas ver hpovebs.7

2. uwyebrivi qvemdebareoba

uwyebrivi qvemdebareoba im uflebamosilebaTa erToblioba da farglebia, romelic ama 
Tu im organos aqvs gansazRvruli anu sasamarTlos uwyebrivi qvemdebareoba kanoniT 
gansazRvrul im uflebamosilebaTa erTobliobaa, romelTa farglebSic sasamarTlos 
SeuZlia miiRos da ganixilos saqmeebi.8 gadawyvetilebis gamotana saqmeze, romelic 
sasamarTlos uwyebrivad ar eqvemdebareba, aris am gadawyvetilebis gauqmebis absolu-
turi safuZveli (sssk-is 394-e muxlis g) qvepunqti). kompetenciebis gamijvnis prob-
lemis gadasawyvetad e.w. „taqsaciis“ meTods iyeneben. ganasxvaveben taqsaciis or saxes: 
pozitiurs (sasamarTlos uflebamosilebis gansazRvra kanonSi sasamarTlos qvemde-
bare saqmeebis CamonaTvaliT) da negatiurs (davaTa im kategoriaze miTiTeba, romelic 
ar SeiZleba ganekuTvnebodes ama Tu im sasamarTlos kompetencias).9 taqsaciis meTodis 
saxeobas warmoadgens, agreTve, e.w. „enumeraciis“ meTodi, rodesac kanonSi konkretu-
li saqmis an davaTa jgufis miTiTebis nacvlad, dadgenilia davaTa zogadi Sinaarsi, 
magaliTad, sagadasaxado, miwis, socialuri da sxva davebi.10 kanonmdebelma airCia e.w. 
pozitiuri taqsaciis meTodi da gansazRvra, Tu ra warmoadgens administraciuli da-
vis sagans (sask-is me-2 mux.). amasTan, avtorTa koleqtivis 2008 wlis saxelmZRvanelos 
38-e gverdze weria: „sask-is me-2 muxlis pirvel nawilSi mocemuli CamonaTvali ar 
aris amomwuravi, amasTanave igi asaxavs ara sasamarTlos mier gadasawyveti adminis-
traciuli davebis Sinaarss, romlebic Zalze mravalferovania, aramed administraci-
uli davis sagans, romlis gadawyveta xdeba administraciuli samarTalwarmoebis wesiT 
(enumeracia)“, _ radgan „saqmisa“ da „davis Sinaarsis“ mixedviT erTmaneTisgan imijneba 
taqsaciisa da enumeraciis meTodebi, xolo sask-is me-2 muxli asaxavs „ara sasamarTlos 
mier gadasawyveti administraciuli davebis Sinaarss...aramed administraciuli davis 
sagans“, 38-e gverdze frCxilebSi Casmuli sityva „enumeracia“, Cveni azriT, araswo-
ria da mis magivrad unda eweros „taqsacia“. garda amisa, kidev erTi problematuri 
sakiTxi iCens Tavs, kerZod, sssk-is me-2 muxlis saTauria „sasamarTlos gansjadi ad-
6 kopaleiSvili m., sxirtlaZe n., qardava e., turava p., administraciuli saproceso samarTlis 
saxelmZRvanelo, Tb., 2008, 163.
7 maWavariani s., uwyebrivi qvemdebareobisa da gansjadobis problema saqarTvelos saproceso 
kanonmdeblobis Sesabamisad, Jurn., „marTlmsajuleba“, №2, 2007, 198.
8 maWavariani s., uwyebrivi qvemdebareobisa da gansjadobis problema saqarTvelos saproceso 
kanonmdeblobis Sesabamisad, Jurn., „marTlmsajuleba“, №2, 2007, 202.
9 ix. kopaleiSvili m., sxirtlaZe n., qardava e., turava p., administraciuli saproceso samarTlis 
saxelmZRvanelo, Tb., 2008, 37.
10 iqve, 37.
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ministraciuli saqmeebi“; ssk-is komentari administraciuli saproceso kodeqsis me-2 
muxlSi CamoTvlil saqmeebsac administraciuli sasamarTlosadmi qvemdebare saqmeebs 
uwodebs.11 marTlac, sasamarTlos uwyebriv qvemdebareobas udavod exeba sask-is me-2 
muxlis me-4 nawili, romlis Tanaxmad, dauSvebelia administraciuli organos sarCeli 
im sakiTxTan dakavSirebiT, romlis gadawyvetac mis uflebamosilebas ganekuTvneba. 
maSasadame, radgan „cneba, rogorc cnobilia, azris logikuri formaa, romelic sa-
gnis arsebiT niSnebs gamoxatavs“12 da normis saTauri mis Sinaarss unda Seesabamebodes, 
vfiqrobT, rom saWiroa, sask-is me-2 muxlis saTaurma sakanonmdeblo cvlileba gani-
cados da Caiweros, magaliTad, „sasamarTlos uwyebrivad qvemdebare da gansjadi saq-
meebi“. analogiuri cvlileba unda ganicados sssk-is me-11 muxlis saTaurmac, radgan 
praqtikaSi, roca saqme exeba administraciul da samoqalaqo saqmeTa ganmxilvel sa-
samarTloebs Soris gansjadobis gadawyvetas, mosamarTleebi msjeloben sssk-is me-11 
muxlis darRvevaze.13 Cveni zemoaRniSnuli poziciis uaryofis SemTxvevaSi ki gviCndeba 
kiTxva: Tu administraciuli da samoqalaqo samarTlawarmoebis wesiT ganmixlvel sa-
samarTloebs Soris warmoiqmneba mxolod gansjadobis da ara uwyebrivi qvemdebareobis 
problema da sasamarTlos ganmartebiT,14 „saqarTvelos samoqalaqo saproceso kode-
qsis III TaviT mowesrigebulia sarCelis gansjadobasTan dakavSirebuli sakiTxebi, ro-
melma sasamarTlom unda ganixilos sasamarTlosadmi daqvemdebarebuli konkretuli 
saqme“, raRatom msjeloben mosamarTleebi sssk-is me-11 muxlze? ra saWiroa sagno-
brivi gansjadobis dros uwyebriv qvemdebareobaze saubari? calsaxaa, rom praqtikaSi 
uwyebrivi qvemdebareobis normebs gansjadobaze msjelobisTvis iyeneben maSin, roca 
isini sruliad gansxvavebul koncefcias warmoadgens. amitom, alternatiuli gamosava-
li arsebobs: an normis saTaurSi unda aisaxos damkvidrebuli praqtika, an praqtikam 
Tqvas uari terminTa aRrevaze. aqve unda aRvniSnoT, rom administraciuli organo ar 
ganixilavs administraciul saCivars, Tu sasamarTlo warmoebaSia saqme davaze imave 
mxareebs Soris, imave saganze da imave safuZvliT (szak-is 182-e muxlis 1-eli nawilis 
b) qvepunqti). saqarTvelos uzenaesma sasamarTlom erT-erT ganCinebaSi15 miuTiTa, rom 
piris mier administraciuli saCivrisa da administraciuli sarCelis erTdroulad 
wardgenis SemTxvevaSi, sasamarTloSi aRniSnuli sarCelis warmoebaSi miRebis Semdeg, 
sssk-is 184-e muxlis me-2 nawilisa da szak-is 182-e muxlis b) qvepunqtis Tanaxmad, ad-
ministraciuli organo ar aris uflebamosili, ganixilos administraciuli saCivari, 
xolo Tu man mainc ganixila igi da gaauqma mis mier gamocemuli individualuri admin-
istraciul-samarTlebrivi aqti, am SemTxvevaSi davis sagnis ararsebobis gamo, saqmis 
ganmxilvelma sasamarTlom unda Sewyvitos saqmis warmoeba, Tu ar arsebobs sask-is 32-e 
muxlis me-3 nawiliT gaTvaliswinebuli garemoeba _ igive mmarTvelobiTi RonisZiebis 
ganmeorebis SesaZlebloba, reabilitaciisa da zianis anazRaurebis interesi. amrigad, 
administraciuli organos mier sadavo aqtis baTilad cnoba ar warmoadgens samarTal-
warmoebis Sewyvetis upirobo safuZvels.

11 ix. liluaSvili T., xrustali v., saqarTvelos samoqalaqo saproceso kodeqsis komentari, meore 
gadamuSavebuli da Sesworebuli gamocema, Tb., 2007, 24.
12 naWyebia g., iuridiuli azrovnebis wesi da gamamtyunebeli ganaCenis sarezolucio nawili, „samar-
Tlis Jurnali“, №2, 2014, 218.
13 ix. susg, 2008 wlis 20 oqtomberi №as-506-742-08.
14 ix. susg, 2014 wlis 2 dekemberi №bs-636-623(g-14).
15 ix. susg, 2006 wlis 28 aprili №bs-1416-991(k-05).

s. kalaijiSvili uwyebrivi qvemdebareoba da gansjadoba administraciul samarTalwarmoebaSi
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3. sakonstitucio sasamarTlosa da saerTo sasamarTloebs Soris 
qvemdebareobis gamijvna

sakonstitucio sasamarTlos, rogorc specialuri iurisdiqciis sasamarTlosa da saer-
To sasamarTloebs Soris qvemdebareobis gamijvna, Cveulebisamebr, warmoebs normati-
uli aqtis gasaCivrebis saSualebisa da sadavo aqtis donis, normatiuli aqtebis ier-
arqiaSi misi adgilis mixedviT. gamoiyofa normatiul-samarTlebrivi aqtis gasaCivrebis 
ori xerxi: gaSualedebuli (incidenturi kontroli), romelic sssk-is me-6 muxlis me-3 
nawilis mixedviT, mxolod saerTo iurisdiqciis sasamarTloebis kompetencias ganekuT-
vneba da uSualo (e.w. abstraqtuli normakontroli), romelic saerTo iurisdiqciis 
sasamarTloebsa da sakonstitucio sasamarTlos Soris warmoqmnis kompetenciaTa gami-
jvnis problemas, kerZod sask ar Seicavs im normatiuli aqtebis konkretul CamonaT-
vals, romelTa marTlzomierebis ganxilva ganekuTvneba saerTo sasamarTloebis kom-
petencias16. sakonstitucio sasamarTlosa da saerTo sasamarTloebis iurisdiqciis 
gamijvnas emsaxureba kanonis konstituciurobis Sesaxeb saerTo sasamarTlos wardgine-
ba sakonstitucio sasamarTlosadmi (sssk-is me-6 muxlis me-2 nawili). amasTan dakavSire-
biT unda iTqvas,rom „sakonstitucio sasamarTlos Sesaxeb“ saqarTvelos organuli kan-
onis me-19 muxlis me-2 punqtis Tanaxmad, Tu saerTo sasamarTloSi konkretuli saqmis 
ganxilvisas sasamarTlo daaskvnis, rom arsebobs sakmarisi safuZveli, raTa is kanoni 
an sxva normatiuli aqti, romelic unda gamoiyenos sasamarTlom am saqmis gadawyve-
tisas, mTlianad an nawilobriv miCneul iqnes konstituciis Seusabamod, igi SeaCerebs 
saqmis ganxilvas da mimarTavs sakonstitucio sasamarTlos. saqmis ganxilva ganaxldeba 
sakonstitucio sasamarTlos mier am sakiTxis gadawyvetis Semdeg. aRniSnuli Canaweri 
imperatiulobiT gamoirCeva, radgan ara ubralo varaudi, aramed „sakmarisi safuZveli“ 
unda gaaCndes, raTa saqmis ganxilva SeaCeros da mimarTos sakonstitucio sasamarT-
los. aRniSnuli badebs erTgvar uxerxulobas da Seamcirebs sakonstitucio sasamarT-
losadmi wardginebiT mimarTvis SemTxvevebs, radgan saerTo sasamarTloebs, SesaZloa, 
gauCndeT garkveuli ridi imis winaSe, rom sakonstitucio sasamarTlo ar gaiziarebs 
maT mosazrebas gamosayenebeli aqtis arakonstituciurobis Taobaze,17 ris gamoc, praq-
tikuli TvalsazrisiT, umjobesi iqneba, zemoT dasaxelebul muxlSi „sakmarisi safuZv-
lis“ nacvlad Caiweros „varaudi“. am mosazrebis gasamyareblad Tu daveyrdnobiT krim-
inologiur kvlevebs, vnaxavT, rom volfgang kaupenis mixedviT, adgili aqvs iusticiis 
konservatizms da rom iuristebi „avtoritaruli pirovnebebi“ arian. iurist rudiger 
lautmanis mier Catarebuli dafaruli TanamonawileobiTi dakvirvebis Tanaxmad, mo-
samarTleebi cdiloben SeniSvnebi ar miiRon „zemodan“ da amiT sakuTar karieras sa-
frTxe ar Seeqmnas. mosamarTleebi maTi gadawyvetilebebis zemdgomi instanciis mier 
gauqmebis (an ukan dabrunebis) dabal procentul maCvenebels, rogorc sakuTari saqmi-
anobis aRiarebas da jildos, ise aRiqvamen, romelic „zemodan“ dafasdeba.18

4. gansjadoba

Tu saqmis uwyebrivi qvemdebareobis darRveva Sedegad iwvevs sssk-is 272-e muxlis sa-
fuZvelze saqmis warmoebis Sewyvetas, saqmis ama Tu im sasamarTlosadmi aragansjadobis 
SemTxvevaSi, uwyebrivi qvemdebareobisgan gansxvavebiT, sasamarTlo, administraciuli 

16 ix. kopaleiSvili m., sxirtlaZe n., qardava e., turava p., administraciuli saproceso samarTlis 
saxelmZRvanelo, Tb., 2008, 62-66.
17 iqve, 69-70.
18 ix. SalikaSvili m., kriminologia, Tb., 2011, 9-10.
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samarTalwarmoebis wesebis mixedviT, valdebulia, gansjadobis darRveviT wardgenili 
sarCeli gadaugzavnos gansjad sasamarTlos da amis Sesaxeb acnobos mosarCeles (sask-
is 26-e muxli).19 sask-is 26-e muxlis me-3 nawili zogadad uSvebs sasamarTloebs Soris 
davas, rac imas niSnavs, rom administraciul samarTalwarmoebaSi, samoqalaqo samar-
Talwarmoebisgan gansxvavebiT ... sasamarTloebs Soris daiSveba ara mxolod sagnobriv 
gansjadobasTan dakavSirebuli dava, aramed, agreTve, instanciur da teritoriul gan-
sjadobasTan dakavSirebuli dava.20 sainteresoa teritoriuli gansjadobis Sesaxeb 
saqarTvelos uzenaesi sasamarTlos ramdenime uaxlesi gadawyvetilebis ganxilva. ker-
Zod, sakasacio sasamarTlos ganmartebiT, roca, erTi sasamarTlo, martivad rom vTq-
vaT, meore sasamarTlos gansjadobiT gadaugzavnis saqmes, xolo meore sasamarTlo 
CaTvlis rom saqme mesame sasamarTlos gansaxilvelia, man pirdapir ki ar unda mimarTos 
uzenaes sasamarTlos gansjadobis Sesaxeb davis gadasawyvetad, aramed jer mesame sa-
samarTlos unda gadaugzavnos saqme da Tu es ukanasknelic miiCnevs, rom saqme Tavisi 
gansaxilveli ar aris, maSin wamoiWreba gansjadobis Sesaxeb dava da, Sesabamisad, saka-
sacio sasamarTlos iurisdiqciac sask-is 26-e muxlis me-3 nawilis mixedviT. TvalsaCi-
noebisTvis moviyvanT magaliTs: erT-erT saqmeze21 Tbilisis saqalaqo sasamarTlos ad-
ministraciul saqmeTa kolegiam sarCeli gansjadobiT gansaxilvelad gadaugzavna 
xelvaCauris raionul sasamarTlos im motiviT, rom sadavo uZravi qoneba mdebareobda 
xelvaCauris raionSi da nivTobrivi gansjadobis Sesabamisad xelvaCauris raionul sa-
samarTlos unda gadaewyvita. Tumca xelvaCauris raionulma sasamarTlom ar gaiziara 
Tbilisis saqalaqo sasamarTlos pozicia, administraciuli saproceso kodeqsis 26 mux-
lis me-3 nawilis safuZvelze wamoiwyo dava gansjadobis Taobaze da saqme gansjadobis 
gadasawyvetad gadaugzavna saqarTvelos uzenaes sasamarTlos imis gaTvaliswinebiT, 
rom saqarTvelos parlamentis dadgenilebis Tanaxmad, sadavo uZravi qoneba TviTm-
marTvel qalaq baTumis sazRvrebis farglebSi eqceoda da sssk-is me-18 muxlis safuZ-
velze, c.m-s saqme gansaxilvelad unda daqvemdebareboda nivTis adgilsamyoflis mixed-
viT baTumis saqalaqo sasamarTlos administraciul saqmeTa kolegias. sakasacio 
sasamarTlom CaTvala, rom mocemul SemTxvevaSi adgili ar hqonia sask-is 26-e muxlis 
me-3 nawilis safuZvelze sasamarTloTa Soris davas saqmis gansjadobis Taobaze, Sesa-
bamisad, amave muxliT dadgenili sakasacio sasamarTlos iurisdiqcia _ sasamarTloTa 
Soris gansjadobis Sesaxeb davis gadawyvetis uflebamosilebis Taobaze _ gamoiricxa, 
ramdenadac xelvaCauris raionuli sasamarTlo ar davobda, rom saqme Tbilisis saqa-
laqo sasamarTlos administraciul saqmeTa kolegiis ganxilvas eqvemdebareboda, ar-
amed, miaCnda, rom saqme sruliad sxva _ baTumis saqalaqo sasamarTlos ganxilvis sagans 
warmoadgenda; aRniSnul viTarebaSi, xelvaCauris raionul sasamarTlos unda exelmZR-
vanela ara administraciuli saproceso kodeqsis 26-e muxlis me-3 nawiliT, aramed am-
ave kodeqsis 26-e muxlis me-2 nawiliT da saqme gadaegzavna uflebamosili sasamarT-
losTvis (baTumis saqalaqo sasamarTlosTvis), romelic, Tu miiCnevda, rom gansjad 
sasamarTlos warmoadgenda xelvaCauris raionuli sasamarTlo, sask-is 26 muxlis me-3 
nawiliT safuZvelze wamoiwyebda davas gansjadobis Sesaxeb, ra SemTxvevaSic sakasacio 
sasamarTlos procesualuri uflebamosileba _ gadawyvitos dava sasamarTloebs Soris 
gansjadobis Taobaze _ saxeze iqneboda. Sesabamisad, am da msgavs saqmezec22 uzenaesma 
sasamarTlom sarCeli daubruna xelvaCauris raionul sasamarTlos, Tumca, raoden 

19 praqtikuli rekomendaciebi administraciul saproceso samarTlis sakiTxebze magistrati mo-
samarTlisaTvis,saqarTvelos uzenaesi sasamarTlo, Tb., 2010, 25.
20 iqve, 25.
21 ix. susg, 2014 wlis 29 aprili №bs-161-159(g-14).
22 ix. susg, 2014 wlis10 ivlisi №bs268-271-(g14-).
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gasaocradac ar unda JRerdes, zustad analogiur saqmeze23 uzenaesma sasamarTlom ki 
ar daubruna saqme, aramed pirdapir Sesabamis sasamarTlos dauqvemdebara gansaxilve-
lad. amgvarad, konceptualurad identur saqmeebze gansxvavebuli praqtikis arseboba 
saxarbielod namdvilad ar gamoiyureba. zemoaRniSnuli araerTgvarovani sasamarTlo 
praqtikisgan gansxvavebiT, uzenaesi sasamarTlos mier dadgenilia erTmniSvnelovani 
sasamarTlo praqtika im saqmeebTan24 dakavSirebiT, romlebic exeba uZravi qonebis Ses-
axeb sadavo aqtebis gasaCivrebas, kerZod, sakasacio sasamarTlo ganmartavs, rom sa-
samarTloebma sadavo aqtebis sasamarTlo wesiT gansjadobis gansazRvrisas unda daadg-
inon ara is faqti, Tu ras exeba gasaCivrebuli aqtebi da sad mdebareobs sadavo uZravi 
qoneba _ sacxovrebeli binebi, aramed aqtebis gamomcemi administraciuli organoebis 
adgilsamyoflis mixedviT unda gamoarkvion, Tu romeli sasamarTlos samoqmedo ter-
itorias ganekuTvneba saqme gansaxilvelad.25 mniSvnelovania sakasacio sasamarTlos 
ganmarteba im saqmesTan26 dakavSirebiT, romelSic mopasuxes ori iuridiuli misamarTi 
aqvs, magram sssk-is me-20 muxliT gaTvaliswinebuli procesualuri ufleba mainc ar 
warmoeSoba mosarCeles, kerZod, sakasacio sasamarTlo ganmartavs, rom debulebaSi 
ori misamarTis miTiTeba dakavSirebulia mopasuxis uflebamosilebis gamijvnasTan 
teritoriul principze dayrdnobiT, sakasacio sasamarTlo miiCnevs, rom zemoaRniSnu-
li debulebis mocemuli normis mizebisaTvis ori misamarTis miTiTeba gansazRvravs 
misi uflebamosilebis ganxorcielebis adgils, romelic moicavs aRmosavleT saqarT-
veloSi q. Tbiliss, xolo dasavleT saqarTveloSi- q. quTaiss. mopasuxe administraci-
uli organosTvis ori adgilsamyofelis gansazRvra TavisTavad dakavSirebulia Tavad 
mewarme-subieqtebis saqmianobis adgilTan, rac, Tavis mxriv, ganpirobebulia rogorc 
sagadasaxado davebis adgilze xelmisawvdomobis uzrunvelyofiT, aseve, maTi dedaqa-
laqSi Tavmoyris Sesustebis tendenciiT. amdenad, mosarCelis saqmianobis adgilis 
(saqmis masalebis mixedviT _ q. baTumi) mixedviT mopasuxis iuridiuli misamarTi moce-
mul davaze aris q. quTaisi. agreTve, sayuradReboa sasamarTlos pozicia, roca saqme 
exeba ramdenime mopasuxis mimarT wardgenil moTxovnebs, saqmes ganixilavs is sasamarT-
lo, romlis moqmedebis farglebSic vrceldeba ZiriTadi moTxovnis adresatis, admin-
istraciuli organos, kompetencia, magaliTad, erT-erT saqmeze27 sakasacio sasamarTlo 
ganmartavs, rom mocemul SemTxvevaSi teritoriuli gansjadobis gaTvaliswinebiT gan-
sjad sasamarTlos warmoadgens mopasuxe _ rusTavis municipalitetis sakrebulos adg-
ilmdebareobis mixedviT _ rusTavis saqalaqo sasamarTlos administraciul saqmeTa 
kolegia, vinaidan gansaxilvel SemTxvevaSi, mosarCelis ZiriTadi moTxovnebi mimarTu-
lia rusTavis municipalitetis sakrebulos mimarT. Sesabamisad, sasamarTlos mier Ta-
vdapirvelad unda Semowmdes rusTavis municipalitetis sakrebulos Tavmjdomaris 
mier gamocemuli aqtis kanonierebis sakiTxi, piris q. rusTavis municipalitetis sakreb-
ulos aparatis ganyofilebis StatgareSe mosamsaxuris Tanamdebobaze aRdgenisa da 
rusTavis municipalitetis sakrebulosTvis iZulebiTi ganacduri xelfasis anazRaure-
bis dakisrebis sakiTxi. rac Seexeba mosarCelis moTxovnas _ rusTavis municipalitetis 
sakrebulosa da saqarTvelos finansTa saministros solidarulad daekisros iZulebi-
Ti ganacduris xelfasis miuReblobis gamo miuRebeli Semosavlis anazRaureba 100 
laris odenobiT, sasamarTlo ganmartavs, rom, marTalia, meore mopasuxed dasaxelebu-
lia saqarTvelos finansTa saministro, romlis iuridiuli misamarTia _ q. Tbilisi, 

23 ix.susg, 2014 wlis 5 maisi №bs-244-241(g-14).
24 ix. susg, 2014 wlis 27 noemberi №bs-501-490(g-14); 2015 wlis 20 ianvari №bs-2-2(g-15); 2014 wlis 2 
dekemberi №bs-636-623(g-14); 2014 wlis 9 dekemberi №bs-500-489(g-14).
25 ix. susg, 2013 wlis 9 seqtemberi №bs-425-414(g-13) .
26 ix. susg, 2014 wlis 7 oqtomberi №bs-301-297(g-14).
27 ix. susg, 2014 wlis 23 dekemberi №bs-722-708(g-14).
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Tumca iZulebiTi ganacduris xelfasis miuReblobis gamo miuRebeli Semosavlis anaz-
Raureba gasaCivrebuli aqtis _ q. rusTavis municipalitetis sakrebulos Tavmjdomar-
is brZanebis _ baTilad cnobis moTxovnis kanonierebis Semowmebis Tanmdevi Sedegia. 
aqve davamatebT, rom samecniero literaturaSi weria, `davas iwvevs sakiTxi imis Sesax-
eb, iZleva Tu ara safuZvels aragansjadi sasamarTlos mier saqmis ganxilvis SemTxveva-
Si ukanono Semadgenlobad miCnevis SesaZleblobas, warmoadgens Tu ara aragansjadi 
sasamarTlos mier saqmis ganxilva ssk-is 394-e muxlis `a~ qvepunqtiT gaTvaliswinebuli 
sakasacio saCivris absolutur safuZvels (arakanonieri SemadgenlobiT saqmis ganxil-
va)“28 da iqve aRniSnulia, `ukeTu saapelacio saCivari ar emyareba gansjadobis an sxva 
procesualuri wesebis darRvevas, gansjadobis wesebis darRveva ar warmoadgens gasa-
Civrebuli gadawyvetilebis gauqmebis safuZvels“.29 aRsaniSnavia, rom dResdReobiT ze-
moaRniSnuli problema ar dgas dRis wesrigSi, radgan bolodroindeli sasamarTlo 
praqtikiT erTmniSvnelovnad aris dadgenili, rom im momentidan, roca sasamarTlo 
aragansjadi xdeba, administraciuli saproceso kodeqsis 26 muxlis me-2 nawili sa-
samarTlos avaldebulebs saqme gadaugzavnos gansjad sasamarTlos, winaaRmdeg SemTx-
vevaSi saxeze iqneba arauflebamosili sasamarTlos mier saqmis ganxilva, rac iwvevs 
saproceso normebis imgvar darRvevas, romelic sasamarTlos saboloo gadawyvetilebis 
gauqmebis absoluturi procesualuri safuZveli xdeba, samoqalaqo saproceso kodeq-
sis 394-e muxlis a) qvepunqtis Tanaxmad.30

5. daskvna

amgvarad, sask-is normebiT administraciulsamarTlebrivi sakiTxebis zedmiwevniT 
daregulirebis miuxedavad, sakanonmdeblo reglamentacia gansjadobasa da uwyebriv 
qvemdebareobasTan dakavSirebiT garkveulwilad xarveziania da moiTxovs axleburad 
Camoyalibebas, kerZod:

•	 sask-is me-2 muxlis saTaurma unda ganicados sakanonmdeblo cvlileba da mas 
unda ewodos „sasamarTlos uwyebrivad qvemdebare da gansjadi administraci-
uli saqmeebi“;

•	 „sakonstitucio sasamarTlos Sesaxeb“ saqarTvelos organuli kanonis me-19 
muxlis me-2 punqtSi „sakmarisi safuZveli“ Seicvalos „varaudiT“;

•	 dadgindes erTgvarovani sasamarTlo praqtika im SemTxvevebze, roca saqmeTa 
sagnobrivi gansjadobiT erTi sasamarTlodan meore sasamarTloSi gadagza-
vnisas es ukanaskneli CaTvlis, rom sxva, mesame sasamarTloa saqmis ganxilvaze 
uflebamosili _ uzenaesma sasamarTlom an ukan daubrunos saqme meore sa-
samarTlos, an pirdapir gadaugzavnos gansjad sasamarTlos.

28 kopaleiSvili m., sxirtlaZe n., qardava e., turava p., administraciuli saproceso samarTlis 
saxelmZRvanelo, Tb., 2008, 162.
29 iqve, 163.
30 ix. susg, 2015 wlis 20 ianvari №bs-2-2(g-15). 
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andrea boroni*

„saqarTvelos Sromis kodeqsis komentaris“ qarTulenovani 
Targmani

TargmniTi samuSao SedarebiTi samarTlis iuristisTvis, samarTlis mTargmnelisa da 
akademiuri msofliosTvis yovelTvis Zvirfasi samuSao iaraRia. 

saqarTvelos Sromis kodeqsis komentaris Targmani gansakuTrebulad relevan-
turia wignis uzarmazari ganzomilebisTvis, sxvadasxva warmoSobis avtorTaTvis, sx-
vadasxva gamocdilebis mqone mwerlebisa da ganxiluli sakiTxis socialuri moculo-
bisTvis. 

es Targmani personalurad im redaqtorisTvis aris mniSvnelovani, vinc am proeq-
tze muSaobas or welze meti miuZRvna. 

Sansi, rom koordinacia gamewia am komentarisTvis, ambiciuri gamowveva iyo. axla 
ki SegviZlia vTqvaT, rom amocana Sesrulebulia, is gamoqveynebulia inglisur enaze 
(maSasadame, is ukve gavrcelebulia sazRvargareT). is waredgina politikosebs (mag-
aliTad, italiis parlaments) da, sabolood, is aris kargad cnobili harvardis uni-
versitetis biblioTekis da maqs flankis institutis koleqciaSi.

Cven amayi varT, rom yovelive TiToeuli monawilis urTierTTanamSromlobiT iqna 
miRweuli.

magram axla imedi maqvs, rom es wigni yvela samarTlis muSakisTvis samuSao iaraRi 
gaxdeba.

samarTlis Teoriisa da praqtikis evolucia, samarTlis moTamaSeebsa da samarT-
lis sistemebs Soris gazrdili urTierTkavSiri da garemoSi aRmocenebuli kompleq-
suroba moiTxovs specializaciis maRal xarisxs.

Cven axla gvWirdeba Rrma, interdisciplinuri, kritikuli da postmodernuli 
midgomac ki.

amis gaTvaliswinebiT, SedarebiTsamarTlebrivi azrovneba mowmobs, rom ar arse-
bobs SedarebiTi mecniereba sxvadasxva samarTlis sistemebs Soris gansxvavebebisa da 
msgavsebebis analizis gareSe.

samarTlebrivi normebis safuZvliani Sedareba moiTxovs istoriuli, socialuri, 
ekonomikuri, politikuri, kulturuli, religiuri da fsiqologiuri konteqstebis 
gaazrebas. gansakuTrebiT aris mxedvelobaSi misaRebi mentaluri gansxvavebebi.

amgvarad, SedarebiTi samarTlis iurists unda esmodes samarTlis kognituri 
struqtura da amave struqturis epistimologiuri safuZvlebi. Seadaro samarT-
lebrivi sistemebi, igivea, rac Seadaro „msoflios versiebi“ erTmaneTs. TiToeuli 
samarTlebrivi sistema gamorCeulia. msgavsebebi mxolod zedapirulia da adamianebs 
sxvadasxva samarTlebrivi sistemidan erTmaneTis ar esmiT, maT Soris, arsebuli men-
taluri gansxvavebebis gamo.

metic, specializaciam safuZvliani gavlena iqonia samarTlebriv mentalobaze iu-

* neapolis (italia) meore universitetis Jan mones saxelobis politikur mecnierebaTa departa-
mentis SedarebiTi kerZo samarTlis tenuirebuli profesori, Savi zRvis saerTaSoriso univer-
sitetis (Tbilisi) samarTlis profesori da ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 
universitetis iuridiuli fakultetis mowveuli leqtori da Tanamedrove kerZo samarTlis in-
stitutis wevri; trentos universitetis samarTlis doqtori da luizianas saxelmwifo universi-
tetis samarTlis magistri.
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riduli profesiis organizaciasa da samarTlis swavlebaSi. samarTlebriv azrovnebas 
didi biZgi misca Tanamedrove specializaciam.

dRevanel samarTlebriv msoflio sivrceSi arsebobs specializaciis tipebi da 
xarisxebi. iuridiuli profesiis moculobis zrdam ganapiroba Sromis gamovlinebadi 
dayofa.

iuridiulma profesiam tradiciulad moaxdina organoTa specializeba (kon-
sultaciis sferos, dokumentebis gacemis sferosa da sxva im SezRuduli raodenobis 
mqoneTa, romlebic am process monopoliad aqcevs).

magram, meore mxriv, albaT, es imitomac moxda, rom iseTi iuristebi, romlebic 
didi xania moRvaweoben da farTo, zogadi codniT, xasiaTdebian, arc ise bevri ari-
an. daaxloebiT mecxramete saukuneSi erovnuli samarTlis gazrdilma detalurobam, 
specializaciam, sxva samarTlis sistemebidan inficirebam, zeracionalurma da saer-
TaSoriso organizaciebma gavlena iqonia samarTlebriv azrovnebaze.

SedarebiTi samarTlis meTodologiis (romelic am komentarisTvis iqna miRebu-
li) mecnieruli gageba miznad isaxavs samarTlebrivi monacemebis ukeT gagebas. am 
mizeziTaa, rom ucxoelebs SeuZliaT, sasargeblo roli iTamaSon sxvadasxva, Soreuli 
qveynebis samarTlebrivi monacemebis komentirebaSi. SedarebiT codnas samarTlebriv 
sistemebSi aqvs gansakuTrebuli Rirseba, Seamowmos samarTlebriv sistemaSi arsebul 
elementebs Soris kavSiri. gansakuTrebiT ki amowmebs samarTlis sistemaSi warmod-
genil iracionalur normebs, Tu ramdenad Seesabameba isini im Teoriul debulebebs, 
romlebic SemuSavebulia samoqmedo normebis gasagebad.

sxva sityvebiT rom vTqvaT, samarTlebriv sistemaTa gageba ar warmoadgens am-
ave sistemis iuristebis monopolias. piriqiT, iurists, romelic ekuTvnis mocemul 
sistemas, erTi mxriv, upiratesoba aqvs informaciuli siuxvis TvalsazrisiT, xolo, 
meore mxriv, araupiratesobriv poziciaSia ufro metad, vidre nebismieri sxva iuris-
ti im varaudis arsebobiT, rom maT sistemaSi arsebuli Teoriuli formulirebebi 
srulad Seesabameba amave sistemis samoqmedo normebs.

SedarebiTi samarTali SeZlebda, xeli Seewyo specializebuli msofliosTvis mo-
mavalSi, maSasadame, samarTlisa da iuridiuli profesiis avtonomiuri cnebebisTvis. 
es ori ki Zalian mWidrod aris erTmaneTTan dakavSirebuli.

codnis erTgvar gacvlasTan gvaqvs saqme, qveynebs Soris normaTa gaziarebisas.
SedarebiTi procesi Tavad specializaciisTvis mudmivad gamosworebiTi proce-

sia, informaciuli nakadi ki aRkveTs samarTlis sufTad empiriuli, statikuri, kon-
trolirebadi cnebis arsebobas.

sxvadasxva tipis ekonomikuri urTierTobebi xelSekrulebis potenciuri part-
niorebisTvis, sxvadasxva ekonomikur problemas warmoSobs. es sakiTxi moiTxovs 
samarTlian gadawyvetas.

sxvadasxva samarTlebrivi sistemisa da maTi sakiTxebis gadawyvetis Sedarebisas, 
SesaZlebloba gveZleva ganvsazRvroT maT Soris arsebuli: gansxvavebebi da msgavse-
bebi, naklovanebebi da efeqturoba, gaviRrmavoT konkretuli sistemis mimarT saerTo 
codna, vidre misaReb gadawyvetas SevimuSavebdeT konkretul samarTlebriv sakiTx-
ebze.

SedarebiTi meTodologiis gamoyenebiT, komentaris warmatebulma srulyofam nay-
ofieri niadagi Seumzada msgavs naSromebs.

a. boroni „saqarTvelos Sromis kodeqsis komentaris“ qarTulenovani Targmani
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ANDREA BORRONI*

GEORGIAN TRANSLATION OF “COMMENTARY ON THE LABOUR 
CODE OF GEORGIA”

A work of translation is always a precious tool for the comparative lawyer, the legal interpreter, and the 
academic world.

The translation of the “Commentary on the Labor Code of Georgia~ is particularly relevant for the 
huge dimension of the book, the different origin of the authors, the diverse background of the writers, and 
for the social breadth of the subject analyzed.

This translation is, personally, extremely relevant for this editor who tribute to this project more than 
two years of work. 

The chance which I have been given to coordinate this commentary was an ambitious challenge; now, 
we can say that the task has been accomplished: it has been published in English (so, it has been spread 
also abroad), it has been translated in Kartuli (the mother tongue of the Code), it has been presented in 
political seats (the Italian Parliament, for instance), and finally, it is in the collection of the well-known 
Harvard University Library and Max Planck Institute.

We are all proud of this reached through the cooperation of all the participants.
But, I hope that now this book can become an operational tool for all the legal operators.
The evolution in the legal theory and practice, the increasing interactions among legal systems and 

legal players and the complexity arising from this environment requires a high degree of specialization. 
What is needed is a deep, interdisciplinary, critical, or even post-modern approach.
In this regard, Comparative Law legal thinking affirms that there is no comparative science without 

measurement of the differences and similarities found among different legal systems.
Meaningful comparison requires understanding the historical, social, economic, political, cultural, 

religious, and psychological context of legal rules. In particular, different mentalities have to be taken into 
account.

Thus, the comparative lawyer has to understand the cognitive structure of the law as well as the epis-
temological foundations of that cognitive structure. The result of this comparative exercise is that there are 
deep ontological differences between legal systems. Comparing legal systems is like comparing different 
“world versions.~ Every legal system is singular. Similarities are only superficial and people from differ-
ent legal systems understand each other with difficulties because of differences in mentalities.

Furthermore, specialization has profoundly affected the legislative mentality, the organization of the 
legal profession, the teaching of law, and comparative legal thinking has been greatly stimulated by con-
temporary specialization. 

There are types and degrees of specialization. In today’s legal world the increase in the size of the 
legal professions has led to identifiable division of labour.

 The legal profession has traditionally been specialized bodies (for the function of advising or solem-
nizing documents and for their limited number that make them a sort of monopoly).

But on the other side, maybe also because of the limited number, for a long time lawyers were 
characterized by a broad and general legal knowledge. Around the 19th century, the growing detail and 
specialization of national law, the contamination coming from foreign legal systems and the rules of su-

* Tenured Professor of Private Comparative Law at the Political Science Department “Jean Monnetˮ of the Second 
University of Naples, Italy. Professor of Law at the International Black Sea University (Tbilisi) and Visiting Professor 
and Member of Contemporary Private Law Institute of the Faculty of Law at the Ivane Javakhishvili Tbilisi State Univer-
sity. Ph.D. at the University of Trento, LL.M. with all the Honors at the Louisiana State University.
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pranational and international bodies caused a deep impact on legal thinking.
Comparative law methodology (the one adopted for this commentary), understood as a science, nec-

essarily aims at the better understanding of legal data. It is for this reason that foreigners can play a valid 
role in commenting the legal data of a different and far Country. Comparative knowledge of legal systems 
has the specific merit of checking the coherence of the various elements present in each system after 
having identified and understood these elements. In particular, it checks whether the unrationalized rules 
present in each system are compatible with the theoretical propositions elaborated to make the operational 
rules intelligible.

In other words, understanding a legal system is not a monopoly of the jurists who belong to that sys-
tem. On the contrary, the jurist belonging to a given system, though, on the one hand, advantaged by an 
abundance of information, is, on the other hand, disadvantaged more than any other jurist by the assump-
tion that the theoretical formulations present in his system are completely coherent with the operational 
rules of that system.

Comparative law could contribute to the specialized world of the future in thus contributing to an 
autonomous concept of law and to an autonomous concept of the legal profession. The two are very much 
related to one another.

There is some exchange of knowledge where there are rules shared with other countries.
The process of comparison is thus a constant corrective to the specialization itself, and the flow of 

information prevents the development of a purely empirical, static, and controlled concept of law.
Different types of economic relationships present different kinds of economic problems to the poten-

tial contract partners. These issues require a fair answer.
And, by comparing the diverse legal systems and their legal solutions, it is possible to determine sim-

ilarities, differences, shortcomings and efficiencies, enhancing in so doing the overall knowledge of such 
systems, while providing feasible solutions to concrete legal issues.

The commentary’s successful accomplishment, thanks to the comparative methodology, paved the 
way to similar works.

A. BORRONI Georgian Translation of “Commentary on the Labour Code of Georgia”
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