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qeTevan iremaSvili* 

mediaciis integrireba samarTlis skolis saswavlo programaSi** 

1. Sesavali 

ra rols Seasrulebs mediaciis instituti saqarTvelos marTlmsajulebis 
sistemaSi da ramdenad iqceva is iuristebis profesiuli kulturis ganuyofel na-
wilad, rTulad gansaWvretia. kanonSi ganxorcielebuli cvlilebebis praqtikaSi 
danergvisaTvis araerTi RonisZiebis gatarebaa saWiro. gansakuTrebiT mniSvnelo-
vania mediaciis Sesaxeb ganaTlebis gavrceleba, erTi mxriv,  procesSi CarTuli praq-
tikosebis wvrTnisa da, meore mxriv, momxmareblisTvis (sazogadebisaTvis) swori 
gzavnilebis1 miwodebis gziT. 

Tanamedrove pirobebSi mediaciasTan dakavSirebuli sakiTxebis ganxilva gansa-
kuTrebulad aqtualuri gaxda iuristebis wreSi. erTi SexedviT, aseTi interesi sa-
qarTvelos samoqalaqo saproceso kodeqsSi2 Setanilma cvlilebebma gamoiwvia. aRniS-
nuli cvlilebebiT calkeuli tipis saqmeze   mediacia davis sasamarTloSi ganxilvis 
savaldebulo winapirobad iqca. Tumca, `arasavaldebulo~ mediacia, rogorc davis 
gadawyvetis meqanizmi, aRniSnuli cvlilebebis Setanamdec gamoiyeneboda. sssk-is axa-
li regulirebiT mkafiod gamoikveTa mediaciis mniSvneloba da upiratesoba davis 
ganxilvis procesSi.  

winamdebare statia exmianeba samarTlis skolaSi mediaciis swavlebis proble-
mas. aRniSnuli sakiTxi statiaSi ganixileba iuridiuli ganaTlebis miznebisa da iuri-
diuli profesiis arsis gansazRvris paralelurad.  

 

2. mediacia rogorc davis gadawyvetis saSualeba  

mediacia davis gadawyvetis efeqturi da inovaciuri meqanizmia. is moiazrebs mo-
dave mxreebs Soris molaparakebas mesame, neitraluri monawilis meSveobiT. mxareTa 

                                                 
*  gansakuTrebuli madloba Cems maswavlebels, riCard el ros, romelmac wamaxalisa, ro-

gorc studenti da samudamod STamagona, rogorc maswavlebeli. 
** winamdebare statia emyareba avtoris mier 2009-2010 wlebSi vaSingtonis universitetSi 

(sietli, aSS) klinikuri iuridiuli ganaTlebis Temaze Catarebul kvlevas. kvleva gan-
xorcielda karnegis fondis stipendiis farglebSi evraziisa da aRmosavleT evropis 
qveynebis erovnuli (aSS-s) sabWos mxardaWeriT. kvlevaSi dafiqsirebuli mosazrebebi 
ekuTvnis avtors da ar warmoadgens arc niu iorkis karnegis korporaciisa da arc sabWos 
Sexedulebebs. 

1  dResdReobiT saqarTveloSi mediaciis saxelwodebiT moqmedebs araerTi instituti, 
romlis saqmianobac mniSvnelovnad emijneba mediaciis klasikur principebs. aRniSnulis 
magaliTad gamodgeba saqarTvelos Sromis, janmrTelobisa da socialuri dacvis sami-
nistrosTan arsebuli samedicino mediaciis samsaxuri, romelic erTdroulad iTavsebs 
samedicino sferoSi warmoSobili davebis regulirebisa da gadawyvetis funciebs (ix. 
28/12/2011 cvlilebebis paketi #5665-rs saqarTvelos zogierT sakanonmdeblo aqtSi 
cvlilebebis Setanis Sesaxeb). samedicino mediaciis samsaxuris saqmianobis Seswavla 
winamdebare statiis mizani ar aris da damoukidebeli kvlevis sagania. Tumca, mom-
xmareblis ganaTlebis TvalsazrisiT, aucilebelad unda aRiniSnos, rom sazogadoebis 
mier mediaciis institutis araerTgvarovanma aRqmam TavisTavad araswori gavlena SeiZ-
leba iqonios mis molodinze. 

2  ix. saqarTvelos samoqalaqo saproceso kodeqsis  XXI1' Tavi - `sasamarTlo mediacia~.  
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Soris komunikaciis gaumjobeseba SeTanxmebis miRwevas isaxavs miznad.3  umTavresi, 
rac mediacias gamoarCevs, gadawyvetilebis miRebis valdebulebis mxareebisTvis da-
kisrebaa. swored amitom mediatori warmodgeba procesis da ara saqmis faqtobrivi 
garemoebebis eqspertad. mediatori strategiulad iyenebs molaparakebis procesis 
marTvis mravalferovan meTodebs mxareTa Soris SeTanxmebis miRwevis mizniT. 

mediaciis procesi monawileTagan SemoqmedebiT xedvas moiTxovs. mxareTa war-
momadgenlebs unda SeswevdeT unari, sworad Seafason mediaciis procesis daniSnule-
ba, ar SeizRudon problemis gadawyvetis alternativebis ganxilvisas.  rodesac mxa-
reTa warmomadgenlebs uWirT aseTi moqnilobis gamovlena, mediatori Tavad `aiZu-
lebs~ maT, ifiqron SemoqmedebiTad, muqarebisa da savaraudo Sedegebis gaTvaliwine-
bisgan Tavisuflad. mediatori ostaturad iyenebs procesis marTvis sadaveebs, ro-
desac mxareebi xisti poziciebidan namdvili interesebis gamovlenisken mihyavs.4 aR-
niSnuli mizanmimarTulad xorcieldeba rogorc mxareebTan individualur saubreb-
Si, aseve saerTo ganxilvis dros.  

iuristebi (advokatebi) mediaciaSi sxvadasxva formiT monawileoben. umTavre-
sad iuristi mxareTa warmomadgenlad erTveba mediaciis procesSi. Tumca ar aris ga-
moricxuli iuristma mediatoris savarZelic moirgos. orive SemTxvevaSi gasaTvalis-
winebelia araerTi dadebiTi da uaryofiTi faqtori, romlebic gansxvavebulad aisa-
xeba mediaciis procesze.  

mediaciaSi warmomadgenlad CarTvisaTvis advokats sworad unda hqondes gaaz-
rebuli mediaciis mniSvneloba - rogorc misi procesis, ise Sinaarsis. mediaciis pro-
cesi advokatis mxridan klientis minimalur informirebas moiTxovs davis gadawyve-
tis alternativebis Sesaxeb. xarisxiani konsultacia TavisTavad gulisxmobs klien-
tisaTvis mediaciis Taobaze ara mxolod miniSnebas, aramed misi gamoyenebis upirate-
sobebis detalurad ganxilvas. davis gadawyvetis alternativebis Sefasebisas advo-
kati unda moqmedebdes marwmuneblis saukeTeso interesidan gamomdinare.5klientis 
darwmunebis procesSi gansakuTrebuli mniSvneloba eTikis normebis dacvas eniWeba. 6 

advokatis monawileoba mediaciaSi TavisTavad sasargebloa klientisaTvis. mo-
dave mxare sargeblobs advokatis momsaxurebiT da sakuTari interesis dakmayofile-
bis ukeTes perpeqtivas iZens, vidre amas marto SeZlebda. amis miuxedavad, gasaTva-
liswinebelia advokatis monawileobasTan dakavSirebuli is sirTuleebi, rac, iuris-
tebis profesiuli kulturis gaTvaliswinebiT, SesaZloa damabrkolebeli gaxdes me-
diaciis procesis efeqturi warmarTvisTvis. tradiciulad, advokatebs klientis sa-
samarTloSi warmomadgenlobis unarebi ufro kargad (an rig SemTxvevaSi mxolod) 
aqvT gamomuSavebuli. davis gadawyvetis maTi profesiuli xedvac umetes SemTxvevaSi 
SejibrebiTobis principzea dafuZnebuli. aRniSnuli ki mediaciis procesis araswo-
rad warmarTvis safrTxes qmnis. marTalia, procesis marTva mediatoris funqciaa, 
magram aranakleb mniSvnelovania advokatebis aRqma da damokidebuleba procesis mi-
marT. amitom, mediaciis procesSi CarTvamde mniSvnelovania rogorc klientis, ise 
advokatis Semzadeba mediaciis, rogorc davis gadawyvetis, `aratradiciuli~ proce-
sisTvis. mediaciaSi warmomadgenlobisaTvis advokats arsebiTad gansxvavebuli una-
rebis gamoyeneba sWirdeba. aRniSnuli ki gansakuTrebulad gamoixateba meore mxares-
Tan intensiur TanamSromlobasa da konstruqciul saubarSi.  

                                                 
3  Uniform Mediation Act, Section 2 (1).  
4  Fisher R., Ury W., Getting to Yes – Negotiating Agreement Without Giving In, 1992, Penguin Books,  151. 
5  Garner B., (Editor), Black’s Law Dictionary, Eighth Edition, Thomson West, 2004, 1315. 
6  saqarTvelos advokatTa profesiuli eTikis kodeqsi, muxli 3, muxli 5.  
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advokatis mediatoris rolSi warmodgena calsaxad inovaciuri xedvaa. advoka-
tirebis arsi erTi mxaris sasargeblod moqmedebaSi gamoixateba. klientis saukeTeso 
interesSi moqmedeba advokatsa da klients Soris arsebuli fiduciuri urTierTobis 
umTavresi principia. aseTi funqciis Sesasruleblad advokats intensiurad uxdeba 
misi klientis saqmis Zlieri mxareebiT manipulireba7 da susti mxareebis `marketingu-
lad SefuTva”. mediatoris rolSi myof advokats araTu saqmeze calmxrivi orienti-
rebis SesaZlebloba ezRudeba, aramed gadawyvetilebis miRebis uflebac erTmeva. ma-
galiTad, mosamarTlis rolSi myofi yofili advokati bevrad ufro martivad SeiZle-
ba adaptirdes axal profesiul funqciasTan, vidre advokati-mediatori. pirvel Sem-
TxvevaSi  mosamarTles exmareba advokatis gamocdileba, romelic, klientis interes-
ze calmxrivi fokusirebis paralelurad, meore mxaris poziciebis Seswavlasac moi-
cavs. sakuTari klientis saqmis Zlieri da susti mxareebis srulyofili analizi war-
moudgenelia meore mxaris poziciis aseTive Sefasebis gareSe. Sesabamisad, advokatis 
gamocdilebis mqone mosamarTles uxdeba gardasaxva problemis calmxrividan or-
mxriv  rakursSi ganWvretis TvalsaziriT.  

advokati-mediatoris SemTxvevaSi ki iurists ara mxolod gardasaxva, aramed 
profesiuli unarebis arsebiTad gansxvavebuli gamoyeneba moeTxoveba. umTavresi 
sirTule, rac iurists aseT dros SeiZleba Sexvdes, misi `pasiuri~ poziciaa, romelic 
gadawyvetilebis miRebis uflebis SezRudviT gamoixateba. gadawyvetilebis miReba 
iuristis erT-erTi umTavresi profesiuli unaria.8 swored am unaris daTrgunvisa da 
rigi fsiqologiuri meTodebis gamoyenebis gaaqtiurebis  xarjze miiRweva  efeqturi 
mediacia iuristis mxridan.  

aranakleb mniSvnelovania mediaciis institutis mimarT arsebuli molodinis 
dazustebac. zogadad miiCneva, rom interesTa konfliqtis daZlevis procesSi erTi 
mxare aucileblad gamarjvebulis, meore ki — damarcxebulis poziciaSi unda aRmoC-
ndes. aseTi mentalobis propaganda xdeba sportiT, mediasaSualebebiT9 da misT. kon-
fliqti TavisTavad negatiuri movlenaa da masSi  monawile subieqtebic Sesabamisad 
reagireben: an Tavs arideben mas, anda ukiduresad dapirispirebuli formiT erTvebi-
an mis ganxilvaSi.10 aseTsave Targzea morgebuli samarTlebrivi sistemisgan momxma-
reblis molodinic. klienti advokatisgan sakuTari interesebis sadarajoze yofnasa 
da mis dasacavad `brZolas~ moelis. swored amitom, mniSvnelovania klientisaTvis sa-
Tanadod ganmarteba, rom mis saukeTeso interesSi moqmedeba SejibrebiTobis daTmo-
biT ar izRudeba.  

 

3. iuristis (advokatis) profesiis arsi 

iuristis profesia im profesiaTa ricxvs miekuTvneba, romelTa warmomadgenle-
bis mier samsaxurebrivi uflebamosilebis ganxorcieleba TavisTavad gulisxmobs 
gavlenas calkeul pirTa momavalze.11 swored amitom moraluri standartebi iuridi-
uli profesiis warmomadgenlebis mimarT gansakuTrebulad maRalia.12  

                                                 
7   Fisher R., Ury W., Getting to Yes – Negotiating Agreement Without Giving. In: 1992, Penguin Books , 23 
8  Blasi G., What Lawyers Know: Lawyering Expertise, Cognitive Science, and the Functions of Theory, 45 J. Legal 

Educ. 313 (1995), 44; Edited by Hurder A., Bloch F., Brooks S., Kay S., Clinical Anthology Readings for Live-
Client Clinics, Anderson Publishing Co. Cincinnati, Ohio, 1997. 

9  Kovach K., Mediation in a Nutshell, 2nd Edition, West, 2010, 4 
10   iqve, 3. 
11   iuridiul profesiaTa eTikis sakiTxebi (saswavlo masalebi), amerikis iuristTa asociacia, 

kanonis uzenaesobis iniciativa, 2009, 9.  
12   iqve, 10. 
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zogadad, iuristis profesiisadmi wayenebuli moTxovnebi Tavad profesiis ar-
sidan gamomdinareobs. advokatisa da klientis urTierToba miiCneva fiduciur urTi-
erTobad,13 sadac SedarebiT „gamoucdeli“ mxare (am SemTxvevaSi klienti) sakuTri in-
teresebis dacvas miandobs ufro „gamocdil“ da Sesabamisi codnis mqone advokats. 
iuridiuli profesia regulirebad profesiaTa ricxvs miekuTvneba. iurists profe-
siuli saqmianobis gansaxorcieleblad licenzia esaWiroeba.14 

1980 wels keri menkel midoum  amerikis SeerTebul StatebSi dasva SekiTxva: ra 
Seadgenda iuristis profesiis arss? kiTxvaze pasuxis gacemas Tavad avtori Seecada 
da saamisod ramdenime kriteriumi daasaxela. kerZod: pirveli da umTavresi, rac iu-
ristis saqmianobas gamoarCevs, gadawyvetilebis miRebis aucileblobaa. amasTan er-
Tad, iuristi erTgvarad warmodgeba, rogorc mrCeveli, damcveli, „megobari“, „ga-
momZiebeli“, faqtobrivi garemoebebis sworad gamoyenebis ostati, samuSao procesis 
efeqturad dagegmvisa da marTvis unaris mqone profesionali.15  

aSS-Si iuristis profesiis arsis gansazRvris Sesaxeb wamoWrilma diskusiebma 
sabolood  iuristis profesiuli unar-Cvevebis vrceli nusxa erT martivad maCveneb-
lamde daiyvana. imis miuxedavad, vin aris klienti da misi problemis gadawyvetis ra 
SesaZleblobebia xelmisawvdomi konkretul drosa Tu adgilas, iuristis umTavres 
rols klientisTvis problemis sasurveli da efeqturi gadawyveta gansazRvravs.16 

klientis samarTlebriv problemaze orientirebisa da misi efeqturad gadawyve-
tis procesSi iurists araerTi unaris floba da gamoyeneba moeTxoveba. kerZod: swra-
fad, kritikulad da analitikurad azrovneba; klientTan komunikaciis swori stra-
tegiis SerCeva; problemis gadawyvetis alternativebis zustad Sefaseba;  kolegia-
lobis principis, profesiis mimarT moqmedi eTikuri normebisa da konfidencialuri 
informaciis dacva da sxv.  

iuristis profesiuli unarebis CamonaTvali yovelTvis pirobiTi da arasrul-
yofilia. warmoudgenelia zustad ganisazRvros moqmedebaTa jaWvi, romelsac iuris-
ti sxvadasxva tipis davebze muSaobisas cvalebad garemoSi axorcielebs. amasTan, ga-
saTvaliswinebelia, rom iuristis unar-Cvevebi mWidrodaa gadabmuli iseT „zogad“ 
unarebTan, romelTa flobac sxva profesiis warmomadgenlebsac moeTxovebaT. maga-
liTad, saproceso xelovnebis dauflebisas samarTlis skolebSi gansakuTrebuli yu-
radRebaa gamaxvilebuli e.w. „prezentaciis“ unaris ganviTarebaze (sxvadasxva foku-
siT metyvelebasa da Jestikulaciaze), romelic, Tavis mxriv, aranakleb aqtualuria, 
magaliTad, tele-radioJurnalistis, pedagogis da sxva profesiis warmomadgenli-
saTvis. aseve, klientis problemis gadawyvetisas  SedegTan dakavSirebuli riskis „ta-
rebiT“ iuristis saqmianoba didad emsgavseba  eqimis mier pacientis mkurnalobis pro-
cesis marTvas. 

Tumca, arsebobs iseTi profesiuli unarebic, romlebic uSualod iuridiuli 
azrovnebis sferoSi viTardeba. aseTs miekuTvneba, magaliTad, samarTlis normis in-
terpretaciis unari. 

                                                 
13   Garner B., (Editor), Black’s Law Dictionary, Eighth Edition, Thomson West, 2004, 658 
14   Moliterno J., Lederer F., An Introduction to Law, Law Study, and The Lawyer’s Role, Second Edition, Carolina 

Academic Press, 2004, 26. 
15   Blasi G., What Lawyers Know: Lawyering Expertise, Cognitive Science, and the Functions of Theory, 45 J. Legal 

Educ. 313 (1995), 44; Edited by Hurder A., Bloch F., Brooks S., Kay S., Clinical Anthology Readings for Live-
Client Clinics, Anderson Publishing Co. Cincinnati, Ohio, 1997. 

16   iqve, 44. 
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4. samarTlis skolis misia 

xarisxze orientirebuli iuridiuli ganaTlebis miwodeba studentebis bazris 
moTxovnebis Sesatyvisad momzadebas gulisxmobs. saamisod samarTlis skolebs mkafi-
od unda hqondeT Camoyalibebuli, erTi mxriv, saswavlo miznebi da, meore mxriv, swav-
lebis meTodebi.  iuridiuli ganaTlebis miznis sworad gansazRvrisaTvis sasurve-
lia, samarTlis skolebma mWidrod iTanamSromlon praqtikos iuristebTan. nayofie-
ri dialogi iuridiuli profesiis warmomadgenlebsa da samarTlis profesorebs So-
ris samarTlis skolis saswavlo programebis daxvewis sawindaria. 

interesi iuridiuli profesiisadmi saqarTveloSi didia. gacxovelebuli kon-
kurenciis pirobebSi gasaTvaliswinebelia bazris moTxovna Sesabamisi profesiuli  
unarebis mqone iuristebze. iReben ra momavali iuristebis momzadebis valdebulebas, 
umaRlesi iuridiuli ganaTlebis mimwodebeli dawesebulebebi imTaviTve didi gamow-
vevis winaSe dganan. 

iuristis profesiuli unarebi droTa ganmavlobaSi yalibdeba. maTi Seqmnis pro-
cesi jer kidev samarTlis skolaSi swavlamde iwyeba, yvelaze intensiur xasiaTs sa-
marTlis skolaSi swavlis dros iZens da  profesiuli moRvaweobis mTel periodSi 
grZeldeba.17 amdenad, iuristis profesiuli unarebis ganviTareba xangrZlivi da in-
tensiuri swavlis Sedegia da mxolod samarTlis skolas ar ukavSirdeba. Tumca, uda-
vod didia samarTlis skolis roli, radgan swored aq xdeba iuridiuli azrovnebis 
formireba da profesiuli TviTmyofadobis SeTviseba.18 

bazris moTxovnebis dakmayofilebis mizniT samarTlis skolebis orientiri uax-
loes periodSi profesiuli unarebis swavlebaze SeCerda.  praqtikuli unarebis swav-
lebis koncefciis swori SefasebisTvis marTebulia, dazustdes, rom aRniSnuli „Teo-
riuli~ codnis miwodebas ar ugulebelyofs. piriqiT, calkeuli profesiuli unaris 
swavla-ganviTarebis gzaze aucilebelia Teoriisa da praqtikis Tanazomieri da Ta-
nadrouli sinTezi. samarTlis skolaSi unda iswavlebodes, rogor xdeba miRebuli 
codnis praqtikaSi gansxeuleba da ra gavlenas axdens davis gadawyvetis erTgvarova-
ni praqtika samarTlis ganviTarebaze.19 

sqeltaniani kanonebisa da maTi komentarebis gacnobis procesSi samarTlis sko-
lam studentebs unda aswavlos umTavresi — ifiqron, rogorc iuristebma. aRniSnili 
ki, Tavis mxriv, gulisxmobs konkretuli samarTlebrivi debulebis yvela SesaZlo in-
terpretaciisa da faqtebis Sefasebis Sedegze gavlenis gaTvaliswinebas.20 

iuristis inteleqtualuri muSaobis rTuli procesi pirobiTad ramdenime eta-
pad SeiZleba daiyos: 

pirvel etapze iuristi axdens samarTlebrivi problemis identifikacias. kli-
entisagan miRebuli mravalferovani da mravalricxovani informaciidan man unda ga-
moarCios samarTlebrivad aqtualuri faqtobrivi garemoebebi. iuristma unda daa-
zustos klientis interesi.21  

                                                 
17   Stuckey R,. and Others, Best Practices For Legal Education, First Edition, 2007, vii. 
18   Sullivan W., Colby A., Wegner J., Bon L., Shulman L., Educating Lawyers, The Carnegie Foundation for The 

Advancement of Teaching , 2007, 2. 
19   Moliterno J., Lederer F., An Introduction to Law, Law Study, and The Lawyer’s Role, Second Edition, Carolina 

Academic Press, 2004, 201. 
20   iqve, 179. 
21   praqtikaSi xSiria SemTxveva, rodesac gamocdili advokatic ki mogvianebiT igebs klientis 

namdvili interesis arss. aRniSnulis ganxorcielebis albaToba didia mediaciaSi. mediacia 
uzrunvelyofs iseTi garemos Seqmnas, sadac adamianebi saubroben da usmenen erTmaneTs. 
Sesabamisad, ara mxolod advokatebma, aramed mxareebmac ki SeiZleba gansxvavebulad 
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aRniSnul etapze gansakuTrebulad mniSvnelovania iuristis mier iseTi unare-

bis floba da efeqturad gamoyeneba, rogoricaa komunikacia da faqtebis Segroveba. 

amasTanave, aqtualuria sakuTari profesiuli upiratesobis (ganaTleba, gamocdile-

ba, warmatebuli saqmeebi, SesaZloa, akademiuri xarisxic) demonstrireba klientis 

ndobisa da keTilganwyobis mosapoveblad. 

aseTi miznebis ganxorcielebisaTvis samarTlis skolebSi unda iswavlebodes 

faqtobriv garemoebaTa identifikaciisa da Segrovebis strategia. aRniSnulis efeq-

turad ganxorcieleba SesaZlebelia rogorc klinikur, ise araklinikur samuSao 

formatSi, magaliTad, kazusebze muSaobis teqnikis gamomuSavebis procesSi. Tumca, 

calsaxaa klinikis roli klientTan komunikaciis unaris ganviTarebis TvalsazrisiT. 

iq, sadac, „cocxali“ klientebis naklebobaa, sasurvelia, roluri gaTamaSebis, e.w. si-

mulaciis gamoyeneba namdvili klientis Casanacvleblad.22 

meore etapze iuristi awarmoebs gamosayenebeli samarTlis identifikacias. 

kerZod, eZebs da ikvlevs, romeli samarTlebrivi normebi miesadageba konkretul saq-

mes da ra Sedegis momtani iqneba maTi gamoyeneba klientisaTvis. 

aRniSnul stadiaze saWiroa iuristis mier samarTlis normis ganmartebis una-

ris floba da efeqturi gamoyeneba. saerTo samarTlis qveynebis praqtikasTan miax-

loebis tendenciis gaTvaliswinebiT, qarTul samarTlis skolebSi aqtualuri xdeba 

erTgvarovani praqtikis Semecneba. studentebi unda swavlobdnen, rogor moiZion 

maTTvis saWiro sakanonmdeblo debulebebi da sasamarTlo gadawyvetilebebi. stu-

dentebi unda mieCvion normatiuli masalis saTanado analizs. studentebis kritiku-

li da analitikuri azrovnebis ganviTareba samarTlis skolis erT-erTi umTavresi 

amocanaa da misi realizaciisaTvis araerTi saswavlo meTodi unda gamoiyenebodes 

kombinirebulad. aseTi miznis miRwevas emsaxureba, magaliTad,  samarTlis normebis 

kritikuli analizi sajarod, leqciis an seminaris farglebSi. aseve efeqturia „jva-

redini~ roluri gaTamaSebis teqnikis gamoyeneba, rodesac erTsa da imave saqmeze 

studenti sxvadasxva rols asrulebs. 

daskvniT etapze iuristi samarTlebrivi problemis gadawyvetis optimalur 

gzebs saxavs da acnobs klients. am stadiaze mniSvnelovania klientis srulyofili 

informireba davis gadawyvetis alternativebis Sesaxeb.  

aRniSnul stadiaze iurists moeTxoveba saqmis garemoebebis Sefasebis Sedegze 

gavlenis gansazRvris (analizis) unaris gamoyeneba. es ki, Tavis mxriv, saWiroebs saq-

mis Zlieri da susti mxareebis obieqturad Sefasebas. klientTan komunikaciis teqnika 

daskvniT stadiaze `saganmanaTleblo~ saxes iZens. iuristma martivad da gasagebad 

unda axsnas, problemis gadawyvetis ra alternativebi arsebobs da rogor SesaZlo Se-

degebs unda elodes klienti.23 sabolood arCevans klienti akeTebs. 

samarTlis skolebi saWiro drosa da yuradRebas unda uTmobdnen davis gadawy-

vetis altarnativebis swavlebas. samarTlis skolebma Tavad unda SearCion davis ga-

                                                                                                                                                         
dainaxon sakuTari interesebi. mxareebs Soris komunikaciis gaumjobesebis TvalsazrisiT, 
mediaciis miznebi miRweulad iTvleba im SemTxvevaSic ki, rodesac saqme morigebiT ar 
sruldeba. aseT SemTxvevaSi, mTavaria, rom mxareebs sakuTari interesebis gamoxatvisa da 
gamorkvevis SesaZlebloba miecaT.  

22  magaliTad, aRniSnuli miznis misaRwevad SesaZlebelia msaxiobis (profesionalis an stu-
dentis) resursis gamoyeneba. 

23  advokatis mier klientis srulyofili informireba garkveulwilad prevenciul xasiaTsac 
atarebs. profesiuli valdebulebebis keTilsindisierad Serulebis gziT advokati Tavs 
icavs klientis `savaraudo~ pretenziisgan.  



 13

dawyvetis meqanizmebis swavlebisas gonivruli balansis kriteriumi. magaliTad, sasa-

marTlo procesis pirveladi Semecnebisas sasargeblo iqneba davis gadawyvetis sxva 

saSualebebis dasaxeleba.24 xolo, Tavis mxriv, calkeuli sagnis (magaliTad, samoqala-

qo procesis) swavleba interaqtiulad moxdeba, Tuki saleqcio komponents Seuer-

Tdeba saproceso unarebis swavlebis elementi.  

amasTan, iuristi moqmedebs im eTikuri normebis CarCoSi, rac dadgenilia misi 
profesiisTvis.25 amitomac praqtikuli unarebis gamomuSavebis paralelurad mniSvne-
lovania, samarTlis skolam sakmarisi yuradReba  dauTmos profesiuli eTikis sa-
kiTxebis swavlebas.  

 

5. mediaciis swavleba samarTlis skolaSi  

unarebze damyarebuli swavleba samarTlis skolaSi sxvadasxva formatSi SeiZ-
leba ganxorcildes. aRniSuli miiRweva  `tradiciul leqciazec~,  unarebis arCeviT 
speckursSic da yvelaze ukeTesad  klinikur programaSi. SeuZlebelia samarTlis 
skolam studentebs yvela profesiuli unari Tanabari warmatebiT ganuviTaros, mag-
ram is aucileblad unda warmoaCendes profesiuli unarebis mniSvnelobas da maqsima-
lurad amzadebdes studentebs arCeuli profesiisTvis. 26 

mediaciis swavlebac sxvadasxva gziT SeiZleba ganxorcieldes. swavlebis meTo-
debis efeqturi kombinirebisas mediaciasTan dakavSirebuli unarebis ganviTareba 
klinikur da araklinikur klasebSi warmatebulad miiRweva. am mxriv gadamwyvetia 
profesoris roli. pedagogis molodini da motivacia mniSvnelovan gavlenas axdens 
studentis swavlis xarisxze. maRali, magram realisturi molodini studentebis war-
matebebSi gamoixateba da piriqiT.27  

mediaciis saswavlo programebis SemuSavebisas mniSvnelovania gaimijnos mediato-
ris unarze orientirebuli swavleba mediaciaSi  warmomadgenlobaze orientirebuli 
swavlebisagan. TavisTavad mediatoris unaris ganviTareba samarTlis skolis pirdapir 
amocanas ar Seadgens. samarTlis skola studentebs iuridiuli praqtikisaTvis amzadebs.  
mediatoris saqmianoba ki iuridiul saqmianobad ar ganixileba. magram saswavlo miznebi-
saTvis gasaTvaliswinebelia is upiratesobebic, rac swored studentis mediatorad 
wvrTnas ukavSirdeba (magaliTad, Tavisufali azrovnebis ganviTareba).   

sazogadoebaSi mediaciis Sesaxeb ganaTlebis gavrcelebis TvalsazrisiT 
sasargeblo iqneba praqtikuli samarTlis28 programis gamoyeneba. saTanado momzade-
bis SemTxvevaSi studentis resursi efeqturad SeiZleba iqnes gamoyenebuli momxma-
reblebSi mediaciis Sesaxeb swori gzavnilebis miwodebisTvis.  

mediaciasTan dakavSirebuli unarebis ganviTareba (rogorc mediatoris, ise  
warmomadgenlis) yvelaze ukeT klinikur formatSi miiRweva. Tanamedrove pirobebSi 

                                                 
24   rogorc, magaliTad, `xarisxiani” konsultirebis dros.   
25  Moliterno J., Lederer F., An Introduction to Law, Law Study, and The Lawyer’s Role, Second Edition, Carolina 

Academic Press, 2004, 201. 
26   Hess G., Friedland S., Schwartz M.,  Sparrow S., Techniques for Teaching Law 2., 2011, California Academic 

Press, 203. 
27   Schwartz M., Sparrow S., Hess G., Teaching Law by Design – Engaging Students from the Syllabus to the Final 

Exam, 2009, California Academic Press, 14. 
28   ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiul fakultetze 

praqtikuli samarTlis klinika 2007 wels daarsda amerikis iuristTa asociaciis kanonis 
uzenaesobis iniciativis mxardaWeriT. es iyo amerikis iuristTa asociaciis dafinansebiT 
saqarTveloSi amoqmedebuli erT-erTi pirveli klinikuri programa, romelic dResac 
funqcionirebs.   
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iuridiuli klinika profesiul unarebze orientirebuli swavlebis ualternativo 
formaa,29 radgan Teoriuli da praqtikuli swavlebis Serwyma arsad ise efeqturad ar 
xorcieldeba, rogorc iuridiul klinikaSi.30 

 

6.  klinikuri iuridiuli ganaTlebis koncefcia 

dialogi praqtikaze dafuZnebuli swavlebis mniSvnelobis Sesaxeb amerikis Se-
erTebul StatebSi 1930-ian wlebSi daiwyo. am dialogis wamowyeba da  iuridiuli ga-
naTlebis sferoSi axali ideebis ganviTareba profesor jerom frankis saxels ukav-
Sirdeba.31 frankis xedva samarTlis skolebis mier samedicino skolebis gamocdile-
bis gaziarebas efuZneboda.32 misi azriT, samarTlis skolis sivrceSi unda Seqmniliyo 
institucionaluri rgoli,  romelic, samedicino klinikebis msgavsad, studentebs 
praqtikuli gamocdilebis miRebis SesaZleblobas miscemda. jerom frankis koncef-
cia, romelic dRemde ucvlelad gamoiyeneba iuridiuli klinikebis muSaobaSi, ramde-
nime ZiriTad princips emyareba: 

• klinika unda Camoyalibdes samarTlis skolis bazaze; 

• klinikis kadrebi unda iyvnen „yofili“ praqtikosebi (iuristebi/advokatebi), 
romelTac wlebis ganmavlobaSi SeiZines klientTan urTierTobisa da maT 
saqmeebze muSaobis sakmarisi gamocdileba; 

• studentebs unda hyavdeT zedamxedvelebi, romlebic klientTan maTi urTi-
erTobis intensiur dakvirvebasa da Sefasebas ganaxorcileben; 

• klinikis studentebma SesaZloa gaswion ufaso iuridiuli momsaxurebac 
klinikis klientebiT uzrunveloyofisa da profesiul RirebulebaTa SeTvi-
sebis mizniT.33 

jerom frankis ideebma iuridiuli ganaTlebis srulyofis Sesaxeb Semdgomi gan-
viTareba 1992 wlis e.w `makreitis  angariSSi”34 pova. 1989 wels amerikis iuristTa aso-
ciaciis iniciativiT momzadda kvleva aSS-is samarTlis skolebSi profesiuli unare-
bis swavlebis Sesamowmeblad. kvlevas xelmZRvanelobda robert makreiti,35 ris gamoc 
kvlevis Sedegad momzadebul angariSs xSirad misi saxeliT moixsenieben. aRniSnulma 
kvlevam cxadyo, rom aSS-Si samarTlis skolebis umTavres amocanad profesiuli una-
rebisa da Rirebulebebis swavleba unda qceuliyo.36 

meoce saukunis dasasruls amerikis samarTlis skolebSi dainerga swavlebis axa-
li, praqtikul unarebze orientirebuli, meTodebi. aseTi winsvla klinikuri iuridi-
uli ganaTlebis koncefcias daukavSirda.37 

                                                 
29   Chavkin D., Clinical Legal Education, A Textbook for Law School Clinical Programs, Anderson Publishing Co. 

Cincinnati, Ohio, 2002, 15.  
30   Shalleck A., Clinical Contexts: Theory and Practice in Law and Supervision, 21 N.Y.U. Rev. L. & Soc. Change, 

Vol. 21:1, 109-82 (1993-1994), 29; Edited Hurder A., Bloch F., Brooks S., Kay S., Clinical Anthology Readings 
for Live-Client Clinics, Anderson Publishing Co. Cincinnati, Ohio, 1997.  

31   Ed.  Hurder A., Bloch F., Brooks S.,  Kay S., Clinical Anthology Readings for Live-Client Clinics, Anderson 
Publishing Co. Cincinnati, Ohio, 1997, 1.  

32   Frank J., Why not  a Clinical Lawyer-School?, 81 U. PA. L. Rev. 907 (1933), 3; Edited by Hurder A., Bloch F., Brooks 
S.,  Kay S., Clinical Anthology Readings for Live-Client Clinics, Anderson Publishing Co. Cincinnati, Ohio, 1997.  

33   iqve, 4.  
34   MacCrate Task Force Report, 1992. 
35  1987-88 wlebSi amerikis iuristTa asociaciis prezidenti, iuridiul firma Sullivan & 

Cromwell-is ufrosi advokati, amerikis iuristTa asociaciis sapatio jildos mflobeli. 
36   Chavkin D., Clinical Legal Education, A Textbook for Law School Clinical Programs, Anderson Publishing Co. 

Cincinnati, Ohio, 2002, 2-3.  
37   Amsterdam A., Clinical Legal Education – A 21st Century Perspective, 34 J. Legal Educ. 612 (1984),9; Edited by  

Hurder A.,  Bloch F.,  Brooks S., Kay S., Clinical Anthology Readings for Live-Client Clinics, Anderson Pub-
lishing Co. Cincinnati, Ohio, 1997.  
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iuridiuli klinika Tavisi arsiT samarTlis skolis bazaze moqmedi `iuridiuli 
firmaa~, romelic garkveuli socialuri jgufis sasargeblod da samarTlis profe-
soris zedamxedvelobiT  iuridiul momsaxurebas  eweva. 

iuridiul klinikaSi zedamxedvelobas axorcielebs samarTlis profesori, ro-
melic  praqtikos advokatad muSaobis sakmaris gamocdilebas flobs. zedamxedvelo-
ba gamoixateba klinikis studentebis mier klientebisaTvis iuridiuli momsaxurebis 
gawevis procesis uwyvet dakvirvebasa da marTvaSi. samarTlis profesoris zedamxed-
velobis faqtori ganapirobebs rogorc gaweuli iuridiuli momsaxurebis, ise stu-
dentebisaTvis swavlebis xarisxis uzrunvelyofas. 

„cocxal~ klientebTan muSaobis paralelurad, socialurad daucveli fenebi-
saTvis iuridiuli momsaxurebis gawevis procesSi studentebi SeiTviseben profesi-
ul Rirebulebebs.  ufaso iuridiuli momsaxurebis gaweva — profesiuli Rirebulebe-
bis formirebis gzaze erT-erTi mniSvnelovani etapia.38 

 

7. mediaciis klinikis dafuZnebasTan dakavSirebuli sakiTxebi 

mediaciis klinikis daarsebisas gasaTvaliswinebelia qarTuli sinamdvilisTvis 
damaxasiaTebeli araerTi faqtori, rac, zogadad, klinikuri iuridiuli ganaTlebis 
problemebs ukavSirdeba.  

pirveli da umTavresia klinikuri komponentis adgilis gansazRvra saswavlo 
programaSi (sabakalavro da samagistro programebSi). sasamarTloSi mxaris warmo-
madgenlad CarTvisaTvis  saqarTvelos kanonmdebloba ganaTlebis Sesabamis safexur-
Tan dakavSirebul moTxovnas ar iTvaliswinebs. aRniSnulis winapirobad  advokatis 
licenzirebaa gaTvaliswinebuli. aseT pirobebSi savsebiT dasaSvebia, samarTlis sko-
lis sabakalavro programis damTavrebis Semdeg `studenti~ mxaris warmomadgeneli 
CaerTos sasamarTlo procesSi.39 aseTi praqtika TavisTavad ganapirobebs klinikuri 
programebis integrirebis aucileblobas sabakalavro programaSi. winaaRmdeg Sem-
TxvevaSi, Tuki  klinikuri komponenti mxolod samagistro programaSi iqneba SeTava-
zebuli,  faqtobrivad, studentebi saWiro momzadebis gareSe darCebian: ise daasru-
leben saswavlo process samarTlis skolaSi, rom ar eqnebaT saqmeze muSaobis  codna 
da gamocdileba.   

klinikuri saswavlo komponentis integrireba sabakalavro programaSi miT uf-
ro aucilebelia, Tu samarTlis skolas calke saswavlo kursebad ar aqvs gaTvaliswi-
nebuli iseTi saswavlo kursebi, rogoricaa, magaliTad, iuriduli eTika, iuridiuli 
marTlwera an sxv. aseT pirobebSi iuridiuli klinika SesaZloa erTaderTi wyaro aR-
moCndes studentebisaTvis aRniSnuli sakiTxebis Sesaswavlad. Tavis mxriv, dasaxele-
buli saswavlo kursebis arsebobis pirobebSi gonivruli Tanafardobis gansazRvraa 
saWiro klinikur da araklinikur programebSi integrirebul sakiTxebs Soris. samar-
Tlis skolam unda uzrunvelyos, rom aseT dros saswavlo sakiTxebi da masala ar gan-
meordes.  

meore sakiTxi klinikis formis gansazRvras ukavSirdeba. ganasxvaveben e.w. `Si-
da~ da  `gare~ klinikebs, romlebic samarTlis skolisgan sivrcobrivad mowyvetilia. 

pirvel SemTxvevaSi klinikis administrireba ufro martivad da efeqturad SeiZ-
leba ganxorcieldes. samarTlis skolis profesura adgilzeve awarmoebs saswavlo 

                                                 
38  Stuckey R, and Others, Best Practices for Legal Education, First Edition, 2007, 190.  
39   ix. saqarTvelos samoqalaqo saproceso kodeqsi (parlamentis uwyebani, 47-48, 31.12.1997), 

muxli 440. Sead. saqarTvelos kanoni `advokatTa Sesaxeb~   (20/06/2001), muxli 11; Sead. aseve 
saqarTvelos kanoni `umaRlesi ganaTlebis Sesaxeb” (21/12/2004), muxli 46 (2-`a).  
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procesis monitorings. Sesabamisad, SedarebiT swrafad xdeba rogorc swavlebis pro-
cesSi gamokveTili problemebis identifikacia, ise maTi aRmofxvra da procesis 
msvlelobis gaumjobeseba. samagierod, „Sida~ klinika yovelTvis dgas klientebis mi-
zidvis problemis winaSe. aseT pirobebSi rTulia romelime iuridiuli firmis an ara-
samTavrobo organizaciis TanamSromlobaze daTanxmeba, radgan isini Tavad ewevian 
ufaso iuridiul momsaxurebas.40  

`gare~ klinika mdidaria klientebiT, magram mowyvetilia samarTlis skolas. 
efeqturi zedamxedvelobis ganxorcielebis mizniT studentis saqmianoba adgilze 
unda marTos profesionalma, romelic klinikur profesorTan intensiur kavSirSi 
iqneba. kreditis miniWeba swored klinikuri profesoris uflebamosilebaa. Sesabami-
sad, mas sakmarisi safuZveli unda hqondes studentis Sesafaseblad.  

saswavlo miznebisa da arsebuli resursebis gaTvaliswinebiT samarTlis  skola-
Si mediaciis klinika sxvadasxva formiT SeiZleba amuSavdes. saswavlo miznis gansazR-
vris Sedegad klinikis aqcenti SeiZleba gakeTdes mediaciaSi mxaris warmomadgenlo-
bis, mediatoris an am orive unaris erTdroulad ganviTarebaze. resursebis gadaxed-
va moicavs rogorc adamianuri, ise teqnikuri, samarTlis skolaSi arsebuli urTier-
Tobebisa Tu partniorebis resursis gaTvaliswinebas.  

yovelive aRniSnulidan gamomdinare, mediaciis klinikis ramdenime modeli SeiZ-
leba ganixilebodes: 

`Sida~ mediaciis klinika: im samarTlis skolebSi, sadac `Sida~ klinikebis mar-
Tvis gamocdileba arsebobs, martivad SeiZleba aqcentis Secvla, `tradiciuli war-
momadgenlobis~ nacvlad, mediaciaSi warmomadgenlobis unaris ganviTarebis kuTxiT. 
iseT garemoSi, romelic klientTa uwyveti nakadiT maragdeba, klinikur profesors 

aqvs fufuneba, marketingisa da PR aqtivobebiT dakavebis nacvlad, mTeli dro stu-
dentTa unarebze muSaobas dauTmos.   

im samarTlis skolebSi, sadac `Sida~ klinikuri programebis marTvis mwiri praq-
tikaa, an aseTi saerTod ar arsebobs, gonivrulia Tavdapirveli saxiT simulaciebze 
dafuZnebuli Sida klinikuri programis amuSaveba. mdidari saswavlo Rirebulebis 
gamo simulaciebs xSirad `cocxali~ klientebis klinikaSic iyeneben. simulaciis pro-
cesSi SeiZleba mravalferovani adamianuri resursis gamoyeneba. magaliTad: studen-
tis, profesoris, msaxiobis, universitetis kadrebis da a.S.   

Tanamedrove pirobebSi mediacia, rogorc calke saswavlo kursi, umravles sa-
marTlis skolaSi ar iswavleba. aseT pirobebSi upriania, mediaciis klinikaSi daSvebis 
winapirobad gaTvaliswinebul iqnes da studentebs SeeTavazos iuristis profesiuli 
unarebis zogadi kursi an mediaciis speckursi. amgvarad, uzrunvelyofili iqneba me-
diaciis klinikaSi daSvebuli studentebis saTanado momzadeba praqtikuli davalebe-
bis Sesasruleblad.  

 

                                                 
40  aRniSnulis gaTvaliswinebiT upriania im arasamTavrobo organizaciebTan TanamSromloba, 

romlebic Tavad ar ewevian ufaso iuridiul daxmarebas da mxolod sxva tipis, magaliTad, 
fsiqologis konsultaciiT Semoifarglebian. aseTi gacvla iuridiul klinikasa da 
arasamTavrobo organizacias Soris daemyareba TanamSromlobisa da ara konkurenciis 
princips.  
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8. daskvna  

liberalur, zogad ganaTlebasa da teqnikur, profesiul gamocdilebaze dafuZ-
nebul swavlebas Soris gonivruli Tanafardobis41 gansazRvrisas samarTlis skolebi 
sakuTar strategias irCeven. magram, gasaTvaliswinebelia is minimaluri moTxovnebi, 
romlebic yvela samarTlis skolam upirobod unda daakmayofilos. samarTlis skola 
studentze unda iyos orientirebuli. studentis interesi ki iuridiuli praqtikis 
moTxovnebisadmi mzadyofnaa.42 amasTan, studentebis moTxovnilebebi da motivacia 
samarTlis skolaSi maTi progresirebis kvaldakval izrdeba.43  

samarTlis skolis programaSi mediaciis saswavlo kursebis integrireba ukeTes 
momzadebas niSnavs iuridiul profesiaSi warmatebis misaRwevad. konfliqtis mogva-
rebis xelovnebis dauflebiT studentebi gaifarToeben problemis calmxrivad xed-
vis Tvalsawiers da sxvadasxva tipis winaaRmdegobas Semzadebuli Sexvdebian profe-
siul asparezze. 

 

                                                 
41   Stuckey R., and Others, Best Practices For Legal Education, First Edition, 2007, 4.  
42   Hess G., Friedland S., Schwartz M., Sparrow S., Techniques for Teaching Law 2., 2011, California Academic 

Press, 204. 
43    Schwartz M., Sparrow S., Hess G., Teaching Law by Design – Engaging Students from the Syllabus to the Final 

Exam, 2009, California Academic Press, 66. 
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KETEVAN IREMASHVILI 
 
  

INTEGRATING MEDIATION IN A LAW SCHOOL CURRICULUM 
 

1. Introduction 
 

Recent discussions around mediation have become popular among lawyers. On the one hand such an 
increased interest towards mediation is stipulated by changes made to the Civil Procedure Code of 
Georgia.1 According to the amendments, court annexed mediation has been introduced and several types of 
cases are initially required to undergo mediation. On the other hand, mediation, as an alternative dispute 
resolution mode, had been in use outside the court system for a while. But initiated changes within the 
Code after all highlighted the importance and advantages of mediation in dispute resolution process. 

It is hardly predictable what role will mediation play in the legal system of Georgia and whether it 
will become an integral part of lawyers’ professional culture. It is essential to launch various projects for 
the implementation of new regulations. Educating people is the most important objective whether this is 
training for legal professionals involved in the process or educating society through sending correct 
messages to consumers.2  

The article addresses the issues of teaching mediation in law school. The problem is being discussed 
in parallel with defining the goals of legal education and the scope of legal profession. 

 

2. Mediation as a Mode of Dispute Resolution 
 

Mediation is an effective and innovative mode of dispute resolution. It provides conflicting parties 
with the opportunity of involving the third neutral party in the process. Increased communication is aimed 
at achieving agreement between parties.3 The first and most important characteristic of mediation is 
“empowering” parties with the decision-making authority, meaning that parties are “content experts” and 
the mediator is a “process” expert. The mediator uses multiple methods of facilitation to lead the 
negotiation between parties to the final agreement.  

Mediation requires an innovative approach. Lawyers have to acknowledge the value of mediation 
and not limit themselves in generating options for solution. When lawyers demonstrate the lack of 
flexibility (“lateral thinking” skills), it becomes a job of a mediator to get them think without using threats 

                                                 
* Special thanks to my teacher - Professor Richard L. Roe, who truly “empowered” me as a student and inspired my 

teaching forever.  
The article is based on a Clinical Legal Education Research conducted by the author at the University of 

Washington (Seattle, USA) in 2009-2010. Research was supported by the Carnegie Research Fellowship 
Program, which is administered by the National Council for Eurasian and East European Research (NCEEER). 
The opinions expressed herein belong to the author and do not necessarily express the views of either the 
Carnegie Corpotarion of New York or NCEEER. 

1   See Civil Procedure Code of Georgia, Chapter XXI1 “Court Annexed Mediation”. 
2   Currently several institutions operate in Georgia that have been labeled as mediation but significantly differ from 

it. One of the examples is Medical Mediation Agency affiliated with the Ministry of Labor, Health and Social 
Affairs. The Agency serves at the same time as a regulatory and as a dispute resolution authority for disputes 
arised in a medical field. (See the 28/12/2011 package of changes - #5665 – Regarding amendements in various 
laws of Georgia). Studying issues of compliance of Medical Mediation with the principles of mediation is not a 
purpose of this article, but rather the object of further research. However, it is worth mentioning that improper 
awareness about mediation in consumers may negatively impact their expectations.  

3   Uniform Mediation Act, Section 2 (1).  
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and predictions. Mediator as a steer-holder of the process leads parties from stuck positions to the 
underlying interests.4 This is being achieved at different levels: in caucus as well as in joint session.  

Lawyers play different roles in Mediation. Basically a lawyer engages in the process as a party 
representative. But it is also common when lawyers serve as mediators. However,  there are several 
advantages and disadvantages attached to both of these cases that differently affect the process.   

The lawyer engaged in mediation must have developed thorough awareness about mediation – process 
and content. The lawyer has to inform the client about the alternatives of dispute resolution. Quality counseling 
means not only informing the client about the mediation but also explaining the advantages of the process. 
Evaluation of dispute resolution alternatives has to be conducted in the best ineterests of the client.5 The rules of 
professional ethic also play an important role during client “persuasion.’’6 

Lawyer representation is a benefit for a client. When using a lawyer’s legal service, a client is in the 
best position to achieve his/her goals rather than strive alone for this. On the other hand, lawyer 
representation may contain certain threats to the quality of the process. Traditionally lawyers are used to 
represent their clients in courts. That is why, they have better (or only) skills for the adversarial modes of 
dispute resolution. Although mediation is facilitated by the mediator, the correct approach of lawyer-
representatives is also essential. Therefore, it is important for lawyers to prepare their clients, as well as 
themselves, for a “non-traditional” dispute resolution. In mediation lawyers have to transform to the format 
of intensive cooperation and constructive dialogue with the opposing party.    

Serving as a mediator is extremely innovative for lawyers. Lawyers tend to develop a single-sided 
focus in case assessment as they strive for achieving the goals of their clients only. Acting in the best 
interest of a client is a key determiner of the essence of lawyer-client fiduciary relationship. In this process 
lawyers constantly manipulate with the strengths7 of a case and nicely wrap the weaknesses (. Lawyer-
mediator has not only to stop using that single-sided approach towards the case, but also s/he has to give up 
the authority of decision-making. It may be easier for an attorney to transmit to the position of judge rather 
than a mediator. Despite the single-sided focus in case assessment lawyers evaluate the case from different 
perspectives. It is almost impossible to identify the client’s strengths and weaknesses without evaluating the 
same on the opposing party’s side. This is why a judge (former attorney) easily transmits from a “single-
sided view” to a “both perspective view.”  

Serving as a mediator requires not only a transition but an absolute change of using professional 
skills. The lawyer-mediator faces a difficulty of getting used to the “passive role” in dispute resolution 
process as s/he is neither a representative of a party, nor a decision-maker. Decision-making itself is a core 
legal skill.8 For excellence in facilitation lawyer-mediator has to repress the decision-making skill and 
develop a psychological approach.  

It is important to identify the parties’ expectations from mediation. Legal systems with the dominant role 
of courts have been established on a right-wrong/win-lose paradigm. That is being advertised in sports, media.9 
The conflict itself is a negative accident and parties respond to it accordingly: they either avoid conflicts or 
engage in an adversarial mode of its resolution.10 And the consumer’s expectation from the legal system is 
tailored to that exact concept. Clients expect their lawyers to be “barking dogs.” And this is where lawyers have 
to explain to their clients that acting in their best interests does not necessarily require or mean “barking.” 
                                                 
4   Fisher R., Ury W., Getting to Yes – Negotiating Agreement Without Giving. In: 1992, Penguin Books, 151. 
5   Garner B., (Editor), Black’s Law Dictionary, Eighth Edition, Thomson West, 2004, 1315. 
6   The Code of Professional Ethics for Georgian Bar, Article 3; Article 5.  
7   Fisher R., Ury W., Getting to Yes – Negotiating Agreement Without Giving In, 1992, Penguin Books , 23. 
8  Blasi G., What Lawyers Know: Lawyering Expertise, Cognitive Science, and the Functions of Theory, 45 J. Legal 

Educ. 313 (1995),  44; Edited by Hurder A., Bloch F., Brooks S., Kay S., Clinical Anthology Readings For Live-
Client Clinics, Anderson Publishing Co. Cincinnati, Ohio, 1997.  

9   Kovach K., Mediation in a Nutshell, 2nd Edition, West, 2010, 4. 
10   Id., 3.  
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3. The Essence of Lawyering 
 

Legal profession belongs to those professions the usage of which has a direct impact on people’s 
lives.11 This is why moral requirements have increased the importance in lawyering. 12 

The requirements towards legal professionals are conditioned by the scope of the profession. 
Lawyer-client relationship itself is a fiduciary relationship13 in which an inexperienced client relies on the 
competence and education of a lawyer.  Legal profession is a regulated profession. Lawyers get licensed 
before they practice law. 14 

In 1980, in the United States, Carrie Menkel-Meadow asked a rhethorical question: What does 
laweyring mean? The author attempted to answer this complicated question and suggested considering the 
following criteria: First and foremost, what distinguishes the legal profession from other professions is the 
necessity of decision-making. Along with this, a lawyer is an “advisor, fact developer, advocate, friend, 
investigator, and organizer.”15  

The debate over the scope of lawyering in the US narrowed the long list of professional skills to the 
fundamental principle of lawyering. No matter who the client is and what possible modes of dispute 
resolution are available in a particular place or time, a lawyer’s job is to provide an effective and favorable 
problem-solving for a client. 16 

While dealing with a client’s legal problem, a lawyer has to demonstrate an effective use of multiple 
professional skills. These are particularly: fast, critical and analytical thinking; using the right strategies in 
client communication; accurate assessment of possible alternatives to dispute resolution; applying the 
principles of collegiality, professional ethics and confidentiality protection and so forth.  

The list of a lawyer’s professional skills cannot be comprehensive or perfect. It is impossible to 
exactly determine those activities that lawyers conduct when dealing with different disputes in a rapidly 
changing time. Besides, lawyers need to possess some of the “non-lawyering” skills that are also important 
for other professionals. For example, when developing trail skills, law schools pay considerable attention to 
teaching presentation (with different focuses on speech and body language) skills, or those skills which are 
essential for TV or Radio journalists, teachers and other professionals. Bearing the risk of the outcome in a 
client’s case management reflects similarities with the activities that doctors perform when managing the 
treatment of a patient. We can still identify those specific skills which are particularly characteristic of a 
legal professional only, e.g. legal interpretation skills. 

 

4. The Mission of Law School 
 

Quality oriented legal education means preparing students in accordance with the needs of labor 
market. For this purpose law schools must have clearly identified teaching goals and teaching techniques. 
The goals of legal education need to be determined in close cooperation with legal practitioners. A rich 
dialogue between law professors and legal professionals is a precondition for improving teaching programs.  

                                                 
11    The Issues of Lawyer’s Professional Ethics in Georgia, Teaching Materials, American Bar Association Rule of 

Law Initiative, 2009, 9.  
12   Id., 10.  
13   Garner B., (Editor), Black’s Law Dictionary, Eighth Edition, Thomson West, 2004,  658. 
14   Moliterno J., Lederer F., An Introduction to Law, Law Study, and the Lawyer’s Role, Second Edition, Carolina 

Academic Press, 2004,  26. 
15   Blasi G., What Lawyers Know: Lawyering Expertise, Cognitive Science, and the Functions of Theory, 45 J. Legal 

Educ. 313 (1995),  44; Edited by Hurder A., Bloch F., Brooks S., Kay S., Clinical Anthology Readings for Live-
Client Clinics, Anderson Publishing Co. Cincinnati, Ohio, 1997.  

16   Id., 44. 
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The interest towards the legal profession has increased in Georgia. In terms of a wild competition 
among professionals, the  demands of the market need to be considered. Law schools are initially facing a 
big challenge as they undertake the obligation to prepare students for the legal profession.  

As scholars conclude,  ’’The skills and values of competent and responsible lawyers are   developed 
along a continuum that neither begins nor ends in law school, but starts before  law school, reaches its most 
formative and intensive stage during the law school experience, and continues throughout the lawyer’s 
professional career.” 17 However, the role of law school is significantly important in professional training 
of lawyers, as “it forms minds and shapes identities”.18  

In response to market demands teaching in law schools has lately been focused more on a skills-
based approach. Skills-based teaching itself needs to be accurately evaluated: it does not avoid but rather 
assists teaching substantive law. This is why teachers agree that “law school years are aimed to assist 
students in developing their minds and skills, to teach them how to use their knowledge and powers to 
better understand the way theory becomes practice and practice may corrupt theory.”19 

When introducing thick statutes and their commentaries to students, teachers should remember to 
teach the basics – think like a lawyer concept. This means developing the skills of legal interpretation and 
assessment of facts and their outcomes. 20 

The complex process of a lawyer’s work can roughly be broken into several stages: 
On the first stage a lawyer identifies the legal problem. S/he sorts the information received from the 

client in various categories and draws legally relevant facts from it. At this stage the lawyer identifies what 
a client’s interest is. 21 

On this stage the lawyer has to demonstrate excellent communication and information (fact) 
gathering skills. Building trust in a client must be started from the very beginning. Responsible conduct and 
correct attitude, impartiality and humanity play an important role on this stage.  

On the second stage a lawyer identifies the rules applicable for the case and the outcome of their 
application. The need of demonstrating effective legal interpretation skill arises at this stage. In terms of 
narrowing the differences between common law and continental law attitudes court decisions gained 
significant importance in law schools. Students need to learn how to research necessary statutes and court 
decisions as well as develop skills of legal interpretation. Critical and analytical thinking in students may be 
established in multiple ways; e.g. lectures and group seminars can be used for discussions around particular 
provisions of law. “Cross role-plays” when students shift their roles are also effective in that regard.  

At the last stage the lawyer assesses the alternatives of dispute resolution and educates the client 
about advantages and disadvantages of each of them. At this time the lawyer needs to accurately evaluate 
strong and weak sides of the case. The lawyer’s communication with a client transforms in an educational 
format. The lawyer explains what the client may expect from different modes of resolution.22 The client is 
the one who makes the choice.  

Law schools should pay more attention to teaching ADR. Considerable balance needs to be 
maintained when teaching dispute resolution techniques. For example, when introducing a trail concept to 
                                                 
17   Stuckey R., and Others, Best Practices for Legal Education, First Edition, 2007, vii. 
18   William M. Sullivan, Anne Colby, Judith Welch Wegner, Lloyd Bond, Lee S. Shulman, Educating Lawyers, The 

Carnegie Foundation for the Advancement of Teaching, 2007,  2. 
19   Id., 201. 
20   Id., 179. 
21   But it is also true that even well prepared lawyers may face situations when they learn clients’ “real interests” 

later; e.g. this may certainly happen in mediation. One of the core values of mediation is creating a “unique” 
environment for people to feel asked and listened so that not only lawyers but even clients themselves learn their 
“real interests” differently.  Even if disputing parties do not settle the case, the goals of mediation as a 
“communication facility” are met. Mediation still let them reveal their underlying motivations.  

22   Quality counseling not only reflects the lawyer’s professionalism but also serves a preventive function for 
lawyers, protecting them from “future” claims of their clients.  
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students ADR modes may also be nominated.23.This will at least expand their view of dispute resolution 
and let them identify differences among them. When leading a litigation course, skills-based trial elements 
can be attached to it. This way theory and practice will move along hand in hand.  

Along with all the above said, lawyers should perform their services within the boundaries of ethical 
standards set specifically for legal profession.24 That is why, it is important to develop skills but also 
develop professional values, such as ethics.  

 
5. Teaching Mediation in Law School 

 

Skills-based learning can be implemented in law schools in various formats. This may be achieved 
through lectures, specific elective courses and, best of all, clinics. It is impossible to develop all the necessary 
skills on equal levels, but law schools must at least emphasize the need for developing those professional 
skills and prepare students for legal practice. 25 

Mediation can be taught in different ways. When teaching techniques are combined properly, teaching 
of mediation may be successful in clinical and non-clinical classes. The role of a teacher is decisive. The 
motivation and expectation of teachers impact the quality of teaching. High, but realistic expectations of 
teachers are reflected in a student’s progress and vice versa.26  

Designing mediation courses requires distinguishing the focus between the skills of a mediator and 
those of a lawyer-representative. Initially law schools are not interested in developing the skills of a mediator. 
Mediator’s services are not considered as legal practice and law schools prepare their students for legal 
practice. But in terms of developing lateral thinking using that focus in teaching might be reasonable.  

For consumer education purposes student resources can be effectively used through sending correct 
messages about mediation to society. Street Law Clinics may certainly serve this goal.27   

Skills necessary for mediation (both of a lawyer and a mediator) can be best developed in a clinical 
setting. Perhaps teachers debate less over the fact that “there are many things that students can only learn in a 
clinical environment and other things that students can learn so much better in a clinical setting”28 because 
“nowhere is the intersection of legal theory and legal practice more intense than in supervising students.”29   

 

6. The Concept of Clinical Legal Education 
 
The dialogue about the importance of skills-based teaching in the US started in the 1930-ies. This 

stage and the following movement in American Legal Education is related to the name of Professor Jerome 
Frank.30 His vision was based on utilizing the teaching example of medical schools in law schools.31 Frank 

                                                 
23   Like in a “quality counseling”.  
24  Moliterno J., Lederer F., An Introduction to Law, Law Study, and the Lawyer’s Role, Second Edition, Carolina 

Academic Press, 2004,  201. 
25   Hess G., Friedland S., Schwartz M.,  Sparrow S., Techniques for Teaching Law 2., 2011, California Academic 

Press, 203. 
26   Schwartz M., Sparrow S., Hess G., Teaching Law by Design – Engaging Students from the Syllabus to the Final 

Exam, California Academic Press, 2009, 14. 
27   Tbilisi State University Street Law Clinic was established in 2007 with the help of American Bar Association 

Rule of Law Program. This was one of the first clinical programs that ABA funded in Georgia.  
28   Chavkin D., Clinical Legal Education, A Textbook For Law School Clinical Programs, Anderson Publishing Co. 

Cincinnati, Ohio, 2002, 15.  
29   Shalleck A., Clinical Contexts: Theory and Practice in Law and Supervision, 21 N.Y.U. Rev. L. & Soc. Change, 

Vol. 21:1, p 109-82 (1993-1994), 29; Edited Hurder A., Bloch F., Brooks S., Kay S., Clinical Anthology Readings 
for Live-Client Clinics, Anderson Publishing Co. Cincinnati, Ohio, 1997.  

30   Ed. by  Hurder A., Bloch F., Brooks S.,  Kay S., Clinical Anthology Readings for Live-Client Clinics, Anderson 
Publishing Co. Cincinnati, Ohio, 1997, 1.  
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suggested creating a space in a law school where students could gain practical experience. Frank’s concept 
of legal clinic widely used in contemporary legal pedagogy was based on several principles:  

• Legal clinic must be established on the base of Law School; 
•  Clinical faculty has to be composed of legal professionals (former practitioners) having enough 

experience with clients and cases; 
• Students must provide legal consultations to the clients under the intensive supervision of 

clinical professors who will be assessing them in the end; 
• Students may provide pro bono legal services in order to provide client flow and develop 

professional values as well.32 
Frank’s ideas on improving American legal education were reflected in 1992 MacCrate Report.33 

American Bar Association initiated assessment of skills-based learning in American Law Schools. The 
assessment process was chaired by Robert MacCrate34  and, therefore, the report is known by his name.  The 
assessment proved the need for skills-based learning in American Law Schools.35 

By the end of the twentieth century new teaching techniques were introduced in American Law 
Schools. Such progress was related to the establishment of clinical legal education.36 

Legal clinic is a “semi-law firm” in a law school which operates under the supervision of clinical 
professor and for the service of various social groups (mostly under-represented clients).  

Supervision in a legal clinic is conducted by a clinical professor (former practitioner) who has enough 
experience in lawyering. Supervision involves intensive management and monitoring of a student’s 
performance. Formative assessment gains increased importance in clinical teaching.  Supervision is a 
guarantee for the quality of both - teaching and services provided in a clinical setting.  

When serving under-represented clients, students will develop their professional values. Pro bono legal 
aid is an integral part of a lawyer’s professional values.37 

 
7. Issues Related to the Foundation of Mediation Clinic 

 

The foundation of a Mediation Clinic is related to various problems in the Georgian reality that are 
crucial in clinical legal education.  

The first and the most important question is the determination of the right place (Bachelor’s or 
Master’s Program) for a clinical program in a law school curriculum. According to the Georgian legislation 
graduates from a Bachelor’s program may be involved in litigation.  The precondition for legal 
representation is licensing. Law does not specify the level of education required for representation.38 In 
these terms it can be said that law schools having their clinical components included in a Master’s program 

                                                                                                                                                         
31   Frank J., Why Not  a Clinical Lawyer-School?, 81 U. PA. L. Rev. 907 (1933),  3; Edited by Hurder A., Bloch F., 

Brooks S.,  Kay S., Clinical Anthology Readings for Live-Client Clinics, Anderson Publishing Co. Cincinnati, 
Ohio, 1997.  

32   Id., 4.  
33   MacCrate Task Force Report, 1992. 
34   Senior counsel with the law firm of Sullivan & Cromwell, an ABA Medal of Honor recipient, and the ABA 

President in 1987-88.  
35   Chavkin D., Clinical Legal Education, A Textbook for Law School Clinical Programs, Anderson Publishing Co. 

Cincinnati, Ohio, 2002, p 2-3.  
36   Amsterdam A., Clinical Legal Education – A 21st Century Perspective, 34 J. Legal Educ. 612 (1984),  9; Edited by  

Hurder A.,  Bloch F.,  Brooks S., Kay S., Clinical Anthology Readings for Live-Client Clinics, Anderson Publi-
shing Co. Cincinnati, Ohio, 1997.  

37   Stuckey R, and Others, Best Practices for Legal Education, First Edition, 2007,  190.  
38   See the Civil Procedure Code of Georgia, (Parliament Periodicals: 47-48, 31.12.1997), Article 440; compare with 

the Georgian Law on Advocates (20/06/2001), Article 11; compare also with the Georgian Law on Higher 
Education (21/12/2004), Article 46 (2-a). 
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may fail to prepare law students for legal profession. Students will graduate from a Bachelor’s program 
without even being aware of a concept of a client and practical application of law.  

Therefore, the need of incorporating clinical components in a Bachelor’s program is vital. It 
becomes more essential in those law schools where some of the skills-based teaching courses are not 
introduced (e.g. legal writing, professional ethics and so forth). In these cases clinic will serve double goals 
of sharpening skills and delivering substantive knowledge. But in settings where law school curriculum 
contains those stand-alone skills-based courses and has a clinic at the same time, the law school must 
ensure teaching the same subjects on different levels.  

The second important issue is choosing the right design for a clinic. Legal clinics are often 
distinguished as in-house clinics and externship models of experiential learning.  

In-house clinic is easily manageable as it is based on a law school. Clinical professors monitor the 
learning process in a law school. Therefore, they quicker identify the need for changes and rapidly fill the 
gaps to improve the teaching process. On the other hand, in-house clinical programs face the challenge of 
attracting clients. There is a lack of will in law firms39 to collaborate with law schools as well as in local 
NGOs40 most of which conduct pro bono legal services themselves.  

Internships are rich in clients but less effective in supervising. Externships require an intensive 
exchange of feedback between a legal practitioner and a clinical professor, as well as the exchange between 
students and a clinical professor.  It is a challenging moment when a clinical professor has to award a credit 
but is not really able to conduct formative assessment.  

Mediation Clinics can be set in various formats depending on teaching goals and resources available 
in law school. Looking at teaching goals means identifying the focus of a teacher: whether it is developing 
a skill of a mediator, a skill of representation in mediation, or both. Looking at the available resources 
means learning all types of resources that a law school has: human, technical, communication, partnership 
and so forth.  

Considering all the above said, several types of mediation clinics can be adopted:  
In-house mediation clinic: law schools having experience in running in-house clinical programs can 

easily transform their scope from “traditional representation” to “representation in mediation.” When there 
is a sustainable flow of clients, clinical professors will have luxury to spend more time on skills training 
rather than marketing and PR.   

However, in those law schools where there is poor or no experience in clinical management, 
simulation-based clinical setting will best suit the starting level of such management. Due to their rich 
teaching values, simulations are frequently used even in live-client clinics. When simulating, various 
resources can be used for role-plays: students, faculty, actors, campus and so forth.  

Mediation as a stand-alone course is not yet integrated in most of the law school curriculums. 
Therefore, it will be helpful to let students gain substantive knowledge prior to their involvement in a 
clinical setting. This goal may be accomplished by adopting a general Lawyering Skills Course or a stand-
alone mediation course and set a requirement for students to pass it before involving in a clinic. This will 
guarantee the level of preparation of students.  

 
 

                                                 
39  See the Civil Procedure Code of Georgia, (Parlament Periodics: 47-48, 31.12.1997), Article 440; Compare with 

the Georgian Law on Advocates (20/06/2001), Article 11; Compare also with the Georgian Law on Higher 
Education (21/12/2004), Article 46 (2-a). 

40  This is why cooperation with non-govermental organizations is important. Those NGOS that don′t provide pro 
bono legal aid but are focused on different tupe of services, (e.g. pro bono phsicological service), may well 
cooperate and not compete with lau schools. 
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8. Conclusion 
 

It is not an easy task to “resolve the relative merits of a liberal, general education versus a technical, 
professional orientation for the practice of law”41 and each law school finds its own way leading to success. 
But there are minimum requirements or standards that all law schools have to comply with. A law school 
has to be oriented on students and their preparation for the practice of law.42 And it is a challenging part of 
objective as the needs of students are being rapidly modified as they progress in law school.43 

By adopting various mediation courses, a law school will better prepare its students for professional 
excellence. While developing dispute resolution skills, students will not only expand their single-sided 
view of a problem, but will also become capable of coping with difficulties along with their lawyering 
careers. 

 
 

                                                 
41   Stuckey R., and Others, Best Practices for Legal Education, First Edition, 2007,  4. 
42   Hess G., Friedland S., Schwartz M., Sparrow S., Techniques for Teaching Law 2., 2011, California Academic 

Press, 204. 
43   Schwartz M., Sparrow S., Hess G., Teaching Law by Design – Engaging Students from the Syllabus to the Final 

Exam, 2009, California Academic Press, 66. 
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barbare oqropiriZe 

mediacia – siaxle Tanamedrove qarTul samarTalSi da misi 

ganviTarebis perspeqtiva saerTaSoriso gamocdilebis safuZvelze 

1. mediaciis arsi da roli konfliqtebis daregulirebaSi 

1.1. mediaciis istoria 

1.1.1. mediacia Zvel saberZneTSi 

saerTaSoriso mediacias, rogorc konfliqtebis marTvis erT-erT meTods, uf-

ro xangrZlivi praqtikuli istoria aqvs, vidre Teoriuli.1 igi jer kidev Cvens wel-

TaRricxvamde 3000 wels gamoiyeneboda uZveles egvipteSi, babilonsa da asureTSi.2 

mediaciis ganviTarebaSi mniSvnelovani wvlili miuZRvis Zveli saberZneTis mra-

valsaukunovan gamocdilebas molaparakebebis warmoebisa da mediaciis meTodebis ga-

moyenebis kuTxiT.3 

aRsaniSnavia, rom brZola da dapirispireba berZnebis cxovrebis ganuyofel na-

wils warmoadgenda,4 molaparakebebi da kompromisi did rols asrulebda maT Sida 

urTierTobaSi.5 isini sargeblobdnen rogorc mediaciiT, ise arbitraJiT.6 berZeni 

arbitrebis ZiriTadi mizani iyo, mediaciis an morigebis saSualebiT moegvarebinaT 

uTanxmoeba,7 Tumca wyaroebi zustad ar gansazRvravs, konkretulad ra saxis davebis 

gadasawyvetad gamoiyeneboda arbitraJi an mediacia.8 sainteresoa, rom arqauli xani-

dan gvian elinistur xanamde moipoveba mediaciiTa da arbitraJiT mogvarebuli sa-

xelmwifoTaSoriso davebis orasamde saqme.9 

swored Zveli berZeni politikosebis Suamdgomlobis safuZvelze mSvidobiT 

dasrulda makedonelebsa da etolielebs Soris arsebuli dapirispireba pirveli ma-

                                                 
1   Kleiboer M., Understanding Success and Failure of International Mediation, Journal of Conflict Resolution, VOL. 

40. No. 2, 1996, 360, <http://www.engagingconflict.it/ec/wp - content/uploads/2012/06/ Kleiboer - Under-
standing - Success - and - Failure - of - International - Mediation.pdf >.  

2  Bühring-Uhle C., Kirchhoff L., Scherer G., Arbitration and Mediation in International Business, Kluwer Law 
International, Alphen aan den Rijn /the Netherlands, 2006, Chapter 6, 177.  

3  Ager S.L., Roman Perspectives on Greek Diplomacy (The conceptual clash: Greek diplomacy of compromise and 
Roman iustum bellum), Diplomats and Diplomacy in the Roman World, Volume 304, BRILL, Leiden/Boston, 
2009, 16-17, <http://historiantigua.cl/wp - content/uploads/2011/07/Diplomats - and - Diplomacy - in - the - 
Roman - World.pdf >. 

4  Ager S.L., Arbitration in The Oxford Encyclopedia of Ancient Greece and Rome, Volume 1, Oxford University 
Press, New York, 2010, 151.  

5  iqve; ix. aseve, Ager S.L., Roman Perspectives on Greek Diplomacy (The conceptual clash:Greek diplomacy of 
compromise and Roman iustum bellum), Diplomats and Diplomacy in the Roman World, Volume 304, BRILL, 
Leiden/Boston, 2009, 15-17, <http://historiantigua.cl/wp - content/uploads/2011/07/ Diplomats - and - Diplomacy 
- in - the - Roman - World.pdf > 

6   Ager S.L., Arbitration in The Oxford Encyclopedia of Ancient Greece and Rome, Volume 1, Oxford University 
Press, New York, 2010, 151. 

7  iqve. 
8   iqve, 151-153. 
9   iqve, 152.  
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kedoniis omis dros.10 aRsaniSnavia, rom arsebuli davis mosagvareblad molaparakebe-
bi oTxi weli grZeldeboda.11 

sainteresoa, rom xSirad iyo SemTxvevebi, rodesac berZnebi ar sargeblobdnen 
konfliqtebis mogvarebis sakuTari meTodiT da uars acxadebnen mediaciis gamoyene-
baze an arbitris gadawyvetilebis Sesrulebaze.12 

 
1.1.2. mediacia saqarTveloSi 

davis gadawyvetis iseTi alternatiuli saSualeba, rogoricaa mediacia, popu-

larobiT sargeblobda XIX saukunis saqarTveloSic.13 am mxriv, aRsaniSnavia xevsu-
reTsa da svaneTSi arsebuli samediatoro sasamarTloebi, romelTac mudmivi xasiaTi 
ar hqondaT da mxareTa saWiroebis SemTxvevaSi, konkretul saqmesTan dakavSirebiT, 
imarTeboda.14 saqarTvelos regionebSi, rogoricaa svaneTi da xevsureTi, yovelTvis 
ganmsazRvreli iyo gvarovnuli urTierTobebi.15 gvars SigniT wamoWril davebs, gva-
ris ufrosis saxiT, Tavad gvari wyvetda da  swored gvaris ufrosi asrulebda mTava-
ri momrigeblis, Suamavlis — mediatoris funqcias.16 

xevsureTSi samediatoro sasamarTlo — `rjuli~ — ganixilavda mxolod kerZo-
samarTlebriv davebs.17 gasaTvaliswinebelia, rom `mkvleloba, daWra-dasaxiCreba, Se-
urawyofa, kerZo qonebis dazianeba da sxv. kerZosamarlebriv darRvevebs warmoadgen-
da(....) amitom maTi ganxilva samediatoro sasamarTlos kompetencia iyo~.18 

rac Seexeba svaneTs, aq samediatoro sasamarTlos `morevs~ uwodebdnen da mas 
eqvemdebareboda yvela saqme, sisxlis samarTlis iqneboda Tu samoqalaqo.19 mxareTa 
Soris winaaRmdegobis dasaZlevad samediatoro sasamarTlos gamoyeneba mxareTa ne-
ba-survilze iyo damokidebuli, isini Tavad irCevdnen mediatorebs.20 gasaTvaliswi-
nebelia, rom `morevs~ svaneTis mosaxleoba didi pativiT epyroboda da afasebda.21  

                                                 
10   Ager S.L., Roman Perspectives on Greek Diplomacy (The conceptual clash:Greek diplomacy of compromise and 

Roman iustum bellum), Diplomats and Diplomacy in the Roman World, Volume 304, BRILL, Leiden/Boston, 
2009, 27, 29, <http://historiantigua.cl/wp - content/uploads/2011/07/Diplomats - and - Diplomacy - in - the - 
Roman - World.pdf >. 

11  Dmitriev S., The Greek Slogan of Freedom and Early Roman Politics in Greece, Oxford University Press, 2011, 
147.  

12  Ager S.L., Roman Perspectives on Greek Diplomacy (The conceptual clash:Greek diplomacy of compromise and 
Roman iustum bellum), Diplomats and Diplomacy in the Roman World, Volume 304, BRILL, Leiden/Boston, 
2009, 16, Semdgomi miTiTebebiT. <http://historiantigua.cl/wp - content/uploads/2011/07/Diplomats - and - 
Diplomacy - in - the - Roman - World.pdf> [Jun/2012]. 

13  cercvaZe g., mediacia, davis gadawyvetis alternatiuli forma, Tsu, gamomcemloba `me-
ridiani~, Tb., 2010, 79. 

14  daviTaSvili g., samediatoro sasamarTlo svaneTSi, Tbilisis universitetis gamomcem-
loba, Tb., 2002, 4. 

15  daviTaSvili g., sasamarTlo organizacia da procesi qarTul samarTalSi, Tbilisis 
universitetis gamomcemloba, Tb., 2002, 4. 

16   iqve.  
17  daviTaSvili g., samediatoro sasamarTlo anu `rjuli~ xevsureTSi, Tbilisis universi-

tetis gamomcemloba, Tb., 2001, 8-9. 
18   iqve, 8. 
19  wulukiani a., svanuri bWe — samediatoro sasamarTlo, Jurnali `saxelmwifo da samarTali~, 

9/90, 1990, 60. 
20   daviTaSvili g., samediatoro sasamarTlo anu `rjuli~ xevsureTSi, Tbilisis universi-

tetis gamomcemloba, Tb., 2001, 5. 
21   wulukiani a., svanuri bWe — samediatoro sasamarTlo, Jurnali `saxelmwifo da samarTali~, 

9/90, 1990, 63. 
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aRsaniSnavia, rom rogorc svaneTSi, ise xevsureTSi CveulebiTi samarTlis nor-
mebis safuZvelze rTuli saqmeebis ganxilvas mxolod sakuTar `rjulsa~ da `morevs~ 
andobdnen,22 miuxedavad ruseTis mmarTvelobis yovelgvari mcdelobisa, aekrZalaT 
davebis sakuTari wesiT gadawyveta.23 

 
1.1.3. Tanamedrove mediacia 

meoce saukunis 70-80-ian wlebSi mediacia swrafad ganviTarda iseTi saerTo samar-
Tlis qveynebSi, rogoricaa amerikis SeerTebuli Statebi, avstralia, kanada, inglisi da 
uelsi.24 mediacia aqtiurad gamoiyeneba rogorc kerZo saqmeebis warmoebisas, ise sasamar-
TlosTan arsebul programebSi.25 

aRsaniSnavia, rom avstraliasa da amerikis SeerTebul Statebs erT-erTi wamyvani 
adgili uWiravs Tanamedrove mediaciis ganviTarebaSi.26  

gasuli saukunis 70-ian wlebSi aSS-Si Seiqmna samezoblo samarTlis sapiloto cen-

trebi (Neighborhood Justice Centers).27 es iyo adgilobrivi, arasamTavrobo organizaciebi, 
romelTa ZiriTadi mizani saojaxo, samezoblo da mcire SesaZleblobis mqone pirebs So-
ris arsebuli davebis gadawyveta iyo.28 dResdReobiT samezoblo samarTlis sapiloto 
centrebi aqtiurad saqmianoben avstraliaSic29 da maT mier mediacia gamoiyeneba Sromi-
Ti, samezoblo, ganaTlebis da sxv. sferoebSi wamoWrili davebis mogvarebisaTvis.30 

Tanamedrove mediaciis ganviTarebas mizniT, zog qveyanaSi mediacasTan dakavSire-
biT Sesabamisi sakanonmdeblo baza Seiqmna. am mxriv, 1990 wels amerikis SeerTebuli Sta-
tebis kongresma, erT-erTma pirvelma miiRo aqti `samoqalaqo samarTlis reformis Sesa-
xeb~,31 ris safuZvelzec federalur sasamarTloebs daevalaT monawileoba davis alter-
natiuli meTodebis gamoyenebis procesSi.32  

1991 wels avtraliis saxelmwifom miiRo aqti `sasamarTloebis (mediacia da arbit-

raJi) Sesaxeb”,33 romlis Tanaxmad saojaxo da federalur sasamarTloebs mieniWaT ufle-
bamosileba, davis gadawyvetis procesSi CaerToT mediatori (Suamavali) an arbitri. 
Tavad avstraliis kanoni `mediaciis Sesaxeb~34 ki ZalaSi Sevida 1997 wels. 

                                                 
22  ix. daviTaSvili g., samediatoro sasamarTlo anu `rjuli~ xevsureTSi, Tbilisis univer-

sitetis gamomcemloba, Tb., 2001, 3; ix. aseve:  daviTaSvili g., samediatoro sasamarTlo sva-
neTSi, Tbilisis universitetis gamomcemloba, Tb., 2002, 3. 

23  daviTaSvili g., samediatoro sasamarTlo svaneTSi, Tbilisis universitetis gamomcemloba, 
Tb., 2002, 3. 

24  Alexander N.M., Global Trends in Mediation: Riding the Third Wave, Global trends in Mediation, Centrale für 
Mediation, Otto Schmidt Verlag DE, 2003, 7.  

25   iqve. 
26  Alexander N.M., International and Comparative Mediation: Legal Perspectives, Kluwer Law International, Alphen 

aan den Rijn, 2009, 2.  
27  Cooley J.W., The Mediator's Handbook: Advanced Practice Guide for Civil Litigation, National Institute for Trial 

Advocacy (U.S.), 2006, 2.  
28  История медиации, МЕДИАТОР, ВНЕСУДЕБНЫЕ ПРОЦЕДУРЫ - АЛЬТЕРНАТИВНОЕ УРЕГУЛИРОВАНИЕ 

СПОРОВ  -  ПРИМИРЕНИЕ СТОРОН, <http://mosmediator.narod.ru/istoriya_mediatsii/>  
29  ix. < http://www.neighbourhoodjustice.vic.gov.au/site/page.cfm?u=221>.  
30   iqve. 
31   Civil Justice Reform Act of 1990 (U.S.). eleqtronuli versia xelmisawvdomia: <http://uscode.house. gov/ 

download/pls/28C23.txt>. 
32   История медиации, МЕДИАТОР, ВНЕСУДЕБНЫЕ ПРОЦЕДУРЫ - АЛЬТЕРНАТИВНОЕ УРЕГУЛИРОВАНИЕ 

СПОРОВ  -  ПРИМИРЕНИЕ СТОРОН,  <http://mosmediator.narod.ru/istoriya_mediatsii/>.  
33   Courts (Mediation and Arbitration) Act, 1991(Australia).  
34  Mediation Act, 1997 (Australia). eleqtronuli versia xelmisawvdomia: <http://www.legislation.act. 

gov.au/a/1997 - 61/default.asp>. 
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mediaciasTan dakavSirebiT 1996 wels did britaneTSi miRebul iqna kanoni `ar-

bitraJis Sesaxeb”, 1998 wels ki, `samoqalqo saproceso wesebi~.35 
Tanamedrove mediaciis ganviTarebaSi mniSvnelovani adgili uWiravs 2008 wlis 

evropis parlamentis direqtivas `samoqalaqo da komerciul saqmeebTan dakavSirebiT 

mediaciis zogadi aspeqtebis Sesaxeb”.36 swored aRniSnuli direqtivis safuZvelze ev-

ropis kavSiris wevr qveynebs daevalaT, gaetarebinaT Sesabamisi sakanonmdeblo re-

formebi aRniSnul kanonTan SesabamisobaSi moyvanis mizniT.37 aqve gasaTvaliswinebe-
lia, rom direqtiva wevr qveynebs ar uwesebs konkretul CarCoebs, isini Tavisufali 

arian Tavad airCion, Tu mediaciis romel saxeobas gamoiyeneben da ra saxis kanons mii-

Reben mediaciasTan dakavSirebiT.38 

 

1.2. mediaciis cneba da saxeebi 

1.2.1. mediaciis cneba 

mediacia davis gadawyvetis erT-erTi meTodia, romelic xSirad iwodeba, ro-

gorc `davis alternatiuli gadawyveta”.39 aRsaniSnavia, rom davis gadawyvetis cno-

bil alternatiul meTodebs warmoadgens aseve morigeba da arbitraJi, romelic ucxo 
ar aris saqarTvelos precedentuli samarTlisaTvis.  

mediaciis ganmarteba moicavs rogorc mediaciis zogadi ganmartebas, ise Tavad 

misi warmoebis procesis aRweras. 

sxvadasxva qveynis kanonmdebloba mediaciis Sesaxeb pirdapir miuTiTebs media-
ciis procesis warmoebaze mxareTa Tanxmobis Semdeg. magaliTisaTvis SeiZleba moviy-

vanoT safrangeTis samoqalaqo saproceso kodeqsis 131-1 muxlSi mocemuli mediaciis 

ganmarteba:40 ”mosamarTle, romelic uZRveba saqmis warmoebas mxareTa Tanxmobis Sem-

deg, niSnavs mesame pirs, romelic mousmens maT da daicavs mxareTa interesebs, raTa 

daexmaros maT Soris wamoWrili davebis gadawyvetaSi”.41  

                                                 
35   The Civil Procedure Rules, 1998 (UK), eleqtronuli versia xelmisawvdomia: <http://www.legislation. 

gov.uk/uksi/1998/3132/contents/made>. 
36  Directive 2008/52/EC of  the European Parliament and of the Council of 21 May 2008 on Certain Aspects of Mediation 

in Civil and Commercial Matters, Official Journal of the European Union, 24.5.2008, L136/6, <http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:136:0003:0008: En:PDF>. 

37  iqve, Article 12(1). 
38  Herbert W.A., De Palo G., Baker A.V., Anthimos A., Tereshchenko N., Judin M., International Commercial 

Mediation, The International Lawyer – a Quarterly Publication of the ABA/ Section of International Law, 
Published in cooperation with SMU Dedman School of Law. VOL. 5, NO. 1,  Spring/2011,112. <http://www. 
americanbar.org/content/dam/aba/publications/international_lawyer/til_45_1/commercial_mediation.authcheckda
m.pdf>. 

39    Butler V.F., Mediation: Essentials and Expectations, Dorrance Publishing Co., Inc., Pittsburgh, Pennsylvania, Apr 
5, 2004, 2.  

40    Code de Procédure Civile, 1973; inglisuri Targmani ix. Code of Civil Procedure, Book I, Title VIbis, Art. 
131. - 1. <https://docs.google.com/viewer?a=v&q=cache:LQM2clykiU4J:www.legifrance.gouv.fr/content/ download/ 
1962/13735/version/3/file/Code_39.pdf+http://www.legifrance.gouv.fr/content/download/1962/ 13735/version/ 3/ 
file/Code_39.pdf&hl=ka&gl=ge&pid=bl&srcid=ADGEESjumnjkNIp8gLtBB5LnMINTDnbgDDlj - 3ZFzT263SRDnnOCZ3 hm 
AvkIxTBHrozVKgg92Uw0bUGz8cPKEAkb3Lx9BWXF9fOBdhlSUoNLPE7EFHzcrytgTjD5ijJMHyT3spI4R4i&sig=AHIEtbTveG
hG_Ag9nS0P8Lps2C9nCIQzUw> [Jun/2012]. 

41  iqve;  originalSi: „A judge seized of litigation may, after having obtained the consent of the parties, appoint 
a third person who will hear them and confront their points of view to help them resolve the dispute dividing 
them”. 
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sainteresoa aseve evropis kavSiris mier 2008 wels miRebuli direqtiva `samoqa-
laqo da komerciul saqmeebTan dakavSirebiT mediaciis zogadi aspeqtebis Sesaxeb~.42 
direqtivis Tanaxmad, `mediacia~ struqturirebuli procesia, rodesac ori an meti 
mxare, nebayoflobiT, mediatoris daxmarebiT miaRwevs SeTanxmebas maT Soris arse-
bul davasTan dakavSirebiT.43  

aSS-is `erTgvarovani aqti mediaciis Sesaxeb~ ganmartavs, `mediacia~ niSnavs pro-
cess, romlis ganmavlobaSic mediatori aadvilebs komunikaciasa da molaparakebebs 
mxareebs Soris, raTa xeli Seuwyos, maTi davidan gamomdinare, nebayoflobiTi SeTan-
xmebis miRwevas”.44  

mediaciis procesis ganmartebas iZleva agreTve avstraliis aqti `mediaciis Se-
saxeb”. kerZod, `mediaciis sxdoma” niSnavs modave pirebsa da registrirebul media-
tors Soris Sexvedras, mediaciis saSualebiT davis gadawyvetis mizniT~.45 

zemoaRniSnuli mediaciis ganmartebebis safuZvelze, romelsac mediaciis sfe-
roSi didi gamocdilebis mqone qveynebis kanonmdeblebi gvawvdian, SesaZlebelia sa-
qarTvelos samoqalaqo saproceso kodeqsisaTvis Sesabamisi `sasamarTlo mediaciis~ 
ganmartebis formulireba. saerTaSoriso praqtikidan gamomdinare, kargi iqneba, Tu 
qarTul kanonmdeblobaSi damkvidrebuli mediaciis ganmarteba pirdapir miuTiTebs 
aRniSnul procesSi monawileobis savaldebulobaze an  nebayoflobiTobaze da aRi-
niSneba, ra iqneba mediaciis warmarTvis mizani da vin iqneba monawile mxare. am mxriv, 
Cveulebrivi mkiTvelisaTvisac martivad aRsaqmeli gaxdeba Tavad mediaciis saWiroe-
ba da masSi monawileobis saSualeba oficialuri warmomadgenlebis gareSe. 

 
1.2.2. mediaciis saxeebi 

 sasamarTlo mediacia 

mediacia, rogor davis gadawyvetis alternatiuli meTodi, SeiZleba misaRebi 
iyo mxareTaTvis, magram aris SemTxvevebi, rodesac isini uars acxadeben masSi monawi-
leobaze.46 am SemTxvevaSi, SesaZlebelia gamoyenebul iqnes `savaldebulo” mediacia.  

erTi mxriv, aRniSnuli procesi ar pasuxobs mediaciisaTvis damaxasiaTebel zo-
gad kriteriums, romlis Tanaxmad igi nebayoflobiTi procesia.47 mxareebs ar eZlevaT 
arCevanis saSualeba da, davis sagnidan gamomdinare, mosamarTle Tavad gansazRvravs 
mediatoris Carevis aucileblobas. meore mxriv, `savaldebulo~ mediacia SeiZleba 
erTgvar saCvenebel procesad iqces, rac mxareebs saSualebas miscems, marTalia, iZu-

                                                 
42   Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain Aspects of Mediation 

in Civil and Commercial Matters, Official Journal of the European Union, 24.5.2008, L136/6. xelmisawvdomia: 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:136:0003:0008: En:PDF. 

43   iqve,  Article 3(a), 1st sentence. 
44  Uniform Mediation Act, section 2,(1), last amended in 2003. < https://www.law.upenn.edu/library/archives/ulc/ 

mediat/ 2003finaldraft.htm#TOC1_2>. originalSi: “Mediation” means a process in which a mediator faci-
litates communication and negotiation between parties to assist them in reaching a voluntary agreement regarding 
their dispute”. 

45   Mediation Act 1997, Australia, An Act relating to mediation and the registration of mediators, No. 61 of 1997, 
[Notified in ACT Gazette S300: 9 October 1997], Interpretation 3(1). eleqtronuli versia xelmisawvdo-
mia: <http://www.legislation.act.gov.au/a/1997 - 61/19980701 - 4053/pdf/1997 - 61.pdf > originalSi: 
“mediation session” means a meeting between persons who are indispute and a registered mediator for the 
purpose of resolving the dispute by mediation,…” 

46  ix. Alexander N.M., Global Trends in Mediation, Kluwer Law International, Alphen aan den Rijn, 2006, 156.  
47   ix. magaliTad, Butler V.F., Mediation: Essentials And Expectations, Dorrance Publishing Co., Inc., 2004, 2. 

ix. aseve, European Code of Conduct for Mediators, Introduction; Uniform Mediation Act (US), Section 2(1). 
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lebiT, magram gaecnon yvela dadebiT aspeqts, rac mediacias axlavs.48 aqve unda aRi-
niSnos, rom sasamarTlo procesebSi monawile mxareebi, dabali informirebulobis 
gamo, mediaciis saSualebiT davis mogvarebis SesaZleblobisadmi skeptikurad iyvnen 
ganwyobilni. mediaciis gziT miRebuli gadawyvetileba, maTi azriT, SeiZleba ar iyos 
sasamarTlo gadawyvetilebis, dadgenilebis, ganCinebis ekvivalenti, rasac mxareTa 
mxridan didi winaaRmdegoba SeiZleba mohyves. 

 

 arasasamarTlo mediacia 

mediacia nebayoflobiTia, Tu misi organizeba xdeba mxareTa iniciativiT sasa-
marTlos Carevis gareSe. 

davebi, romleTac mosamarTle mosagvareblad gadascems mediators mxolod 
mxareTa moTxovnis safuZvelze miiCneva nebayoflobiT mediaciad,49 anu procesSi mo-
nawileoba mxareTa gadawyvetilebazea damokidebuli.  

aRsaniSnavia, rom arasasamarTlo mediaciis gamoyeneba rig dadebiT garemoebeb-
Tan aris dakavSirebuli kerZo seqtoris warmomadgenelTaTvis.50 pirvel rigSi, xel-
sayrelia misi gamoyeneba biznes, samedicino, komerciuli davebis gadawyvetis mizniT. 
mxareebi aRniSnuli davebis warmoebis dros gasweven SesamCnev ekonomias rogorc fi-
nansuri, ise drois mxriv. 

 

1.3. mediaciis dadebiTi mxareebi 

aRsaniSnavia, rom mediaciis procesi araformaluri saxisaa da misi warmoebis pe-
riodSi mxareebi SeZleben, Tavad daicvan sakuTari interesebi. maT saSualeba eZle-
vaT, ara mxolod iuridiuli faqtebiT gansazRvron momavali Sedegebi, aramed piradi 
grZnobebis, mosazrebebis safuZvelze mividnen erTobliv daskvnamde. am mxriv ki pro-
cesis konfidencialuroba mxareebs saSualebas miscems, iyvnen ufro gaxsnilebi da ar 
SeeqmnebaT safrTxe, rom procesis ganmavlobaSi gamoyenebuli informacia gaxdeba sa-
jaro.  

zemoaRniSnulidan gamomdinare, mediaciis procesis warmatebiT warmarTvis 
erT-erT mniSvnelovani aspeqti misi konfidencialurobaa.51 mediaciis dawyebamde 
mxareebi umetes SemTxvevaSi xels aweren SeTanxmebas konfidencialurobis Sesaxeb, 
romelic SemdgomSi erTgvar garants warmoadgens, raTa maTi informacia gamoyene-
bul ar iqnes saqmis sasamarTlo wesiT ganxilvis SemTxvevaSi.52 gasaTvaliswinebelia, 
rom mediaciis ganmavlobaSi mocemuli informacia SeiZleba miCneul iqnes konfiden-
cialurad mxareebs Soris dadebuli xelSekrulebis gareSec, vinaidan aRniSnuls xSi-

                                                 
48   Quek D., Mandatory Mediation: An Oxymoron? Examining the Feasibility of Implementing a Court - Mandated 

Mediation Program, Cardozo Journal of Conflict Resolution, Volume 11:479, 2010, 484. Semdgomi miTi-
TebebiT, xelmisawvdomia: <http://cojcr.org/vol11no2/479 - 510.pdf>. 

49  Rozdeiczer L., Alvarez de la Campa A., Alternative Dispute Resolution Manual: Implementing Commercial Mediation, 
Small and Medium Enterprise Department, The World Bank Group, November 2006, 2, wignis eleqtronuli 
versia xelmisawvdomia: <http://rru.worldbank.org/Documents/ Toolkits/adr/adr_fulltoolkit.pdf>.  

50   ix. iqve, 40 - 42.  
51   Alexander N.M., Global Trends in Mediation, Kluwer Law International, The Netherlands, 2006, 438.  
52  Rozdeiczer L., Alvarez de la Campa A., Alternative Dispute Resolution Manual: Implementing Commercial Mediation, 

Small and Medium Enterprise Department, The World Bank Group, November 2006, 5, wignis eleqtronuli 
versia xelmisawvdomia: <http://rru.worldbank.org/Documents/Toolkits/adr/ adr_fulltoolkit.pdf>. 
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rad iTvaliswinebs Tavad kanoni.53 mxareebs SeuZliaT mSvidad isaubron procesis mim-
dinareobisas, vinaidan mediaciis ganmavlobaSi mopovebuli yvela informacia darCeba 
saidumlod da misi gamoyenebis ufleba mxareebs ar eqnebaT saqmis sasamarTlo wesiT 
ganxilvis periodSic, Tu, ra Tqma unda, mxareTa SeTanxmebiT sxva ram ar iqneba gaTva-
liswinebuli.54  

 

 droisa da fulis ekonomia 

im SemTxvevaSi, Tu mxareebs surT umokles vadebSi moagvaron maT Soris arsebu-
li dava da, ra Tqma unda, minimaluri danaxarjebiT, mediacia yvelaze momgebiani pro-
ceduraa.55 igi SeiZleba gagrZeldes ramdenime saaTi an dRe, saqmis sirTulidan gamom-
dinare, maSin rodesac sasamarTlo procesebi grZeldeba TveobiT, zogjer ki wlobiT. 
rac Seexeba materialur danaxarjebs, am mxriv, gasaTvaliswinebelia advokatis xar-
jebic, romelic SeiZleba Seicvalos mxolod erTi, mediatoris momsaxurebisaTvis ga-
weuli xarjebiT, rac TavisTavad ufro ekonomiuri iqneba.  

mediacia momgebiani procesia mcire SesaZleblobis mqone mxareTaTvis, romel-
Tac ar gaaCniaT sakmarisi saxsrebi, raTa sasamarTloSi hyavdeT sakuTari warmomad-
geneli da Tvlian, rom warmomadgenlis aryola gaxdeba saqmis wagebis mizezi. mediaci-
is saSualebiT ki mxareebi Tavad gansazRvraven davis gadawyvetis Sedegs, vinaidan Ta-
vad warmarTaven aRniSnul process.56 

gansakuTrebiT momgebiani unda iyos mediaciis saSualebiT davis mogvareba ko-
merciuli klientebisaTvis. am SemTxvevaSi, maT ar mouwevT gadaixadon kanonmdeblo-
biT dadgenili saxelmwifo baJi,57 romelic, davis sagnis Rirebulebidan gamomdinare, 
xSirad did TanxebTan aris dakavSirebuli. 

 

 kontroli 

mediaciis procesSi ar monawileobs arc saxelmwifo organoebi, arc sasamar-
Tlo.58 mediaciis monawile mxareebs warmoadgens mxolod mediatori da ori an meti 
dapirispirebuli mxare,59 romlebic Tavad akontroleben mediaciis process da Sede-
gamdec Tavad midian etapobrivad, mediatoris daxmarebiT. maT saSualeba eZlevaT 
procesi im saxiT warmarTon, rom aRniSnuli pasuxobdes da iTvaliswinebdes orive 
mxaris moTxovnebs.60 

 

 araformaluri garemo 

mxareeebi ufro gaxsnilebi arian erTmaneTis mimarT da saSualeba eZlevaT er-
Tad gaaanalizon maTi dadebiTi da uaryofiTi aspeqtebi. isini ar arian SezRuduli 
qveyanaSi arsebuli kanonmdeblobiT. 

                                                 
53   iqve, 5; ix. magaliTad, saqarTvelos samoqalaqo saproceso kodeqsi, muxli 1878. 
54   ix. magaliTad, saqarTvelos samoqalaqo saproceso kodeqsi, muxli 1878, me-2 nawili. 
55   ix. Hardy S., Rundle O., Mediation for Lawyers, CCH Australia Limited, Wolters Kluwer Group, 2010, 5.  
56   ix. iqve, 5 - 6. 
57   ix. magaliTad, saqarTvelos samoqalaqo saproceso kodeqsi, 1997. 
58  Попов В. А., Процедура медиации – особенности, преимущества и недостатки, 2011, <http://galinapopova.ru/ 

statji/108 - procedura - mediacii>. 
59   iqve. 
60   The Guide to Arbitration, edited by Torsten Lörcher, Zannis Mavrogordato, CMS Legal Services EEIG, Frankfurt, 

2009, 38.  



 33

2. mediacia — siaxle Tanamedrove qarTul samarTalSi 

mediaciis institutis warmatebiT ganviTareba msoflios sxvadasxva qveyanaSi 
saqarTveloSi am institutis danergvis erTgvari stimulia. miT umetes, rom mediaci-
iT sargeblobis praqtika jer kidev XIX-XX saukuneebSi saqarTvelos maRalmTian re-
gionebSic (svaneTi, xevsureTi) SeiniSneba.61  

saqarTveloSi, Tanamedrove mediaciis ganviTarebis mizniT, pirveli nabiji ga-
daidga gasuli wlis dekembris TveSi, rodesac saqarTvelos parlamentma mediacias-
Tan dakavSirebiT Seitana cvlilebebi da damatebebi saqarTvelos samoqalaqo sapro-
ceso kodeqsSi da `janmrTelobis dacvis Sesaxeb~ saqarTvelos kanonSi. mogvianebiT 
ki, 2012 wlis martSi, cvlilebebi Sevida aseve saqarTvelos kanonSi `notariatis Sesa-
xeb~. arsebuli siaxleebi saqarTveloSi mediaciis ganviTarebis erTgvar baziss war-
moadgens. 

 

2.1. mediaciis procesi saqarTvelos samoqalaqo saproceso                                             
samarTlis mixedviT 

saqarTvelos samoqalaqo saproceso kodeqsSi 2011 wlis 20 dekembers Sesul 
cvlilebebs Soris mniSvnelovani siaxlea XXI1 Tavi — sasamarTlo mediacia. Tumca aR-
niSnul TavSi mocemuli informacia ver CaiTvleba sakmarisad mediaciis procesis 
warmoebisaTvis, Tu gaviTvaliswinebT imas, rom saqarTvelos praqtikaSi jer kidev ar 
moipoveba sxva sakanonmdeblo aqtebi mediaciis Sesaxeb da Tanamedrove qarTuli sa-
zogadoebisaTvis ucnobia mediaciis instituti.  

saqarTvelos samoqalaqo saproceso kodeqsi pirdapir iTvaliswinebs mediaciis 
dadebiT aspeqtebs — misi prioriteti ikveTeba sasamarTlo wesiT davis gadawyvetis 
meTodTan SedarebiT. es aris mediaciis procesis konfidencialuroba, agreTve ro-
gorc materialuri, ise drois minimaluri danaxarji: 

1) saqarTvelos samoqalaqo saproceso kodeqsis 1878-e muxlis Tanaxmad, `sasa-
marTlo mediaciis procesi konfidencialuria,  Tu mxareTa SeTanxmebiT sxva ram ar 
aris dadgenili”.62 sssk aseve iTvaliswinebs konfidencialuri informaciis gamJRav-
nebis Sedegebs, magaliTad, sasamarTlo mtkicebulebad ar CaiTvleba konfidencialu-
robis pirobebis darRveviT miRebuli informacia (sssk, 104-e 11 muxli), magram gamo-
nakliss warmoadgens, Tu: `gamJRavnebul informaciasa da dokumentebs sasamarTloSi 
waradgens is mxare, romelmac gaamJRavna igi, an Tu es informacia an/da dokumenti me-
ore mxares hqonda an kanoniT gaTvaliswinebuli sxva saSualebiT miiRo da waradgina 
samarTloSi~(sssk-is 104-e muxli (12)). 

2) mediacia mxareTaTvis nakleb xarjebTan aris dakavSirebuli, maSin roca sasa-
marTlos saSualebiT davis gadawyvetisaTvis, garda saxelmwifo baJisa, saWiroa ad-
vokatis honoraris gadaxda da sxva damatebiTi xarjebi,63 rac procesis Sedegidan ga-
momdinareobs. xolo saqarTvelos kanondebloba mediaciis warmoebisaTvis saxelmwi-
fo baJis saxiT iTvaliswinebs `davis sagnis Rirebulebis 1%-s, magram aranakleb 50 
larisa”(sssk-is me-2, 2(a3) muxlebi). garda aRniSnuli SeRavaTisa, kanonmdebeli, SeiZ-

                                                 
61  ix. daviTaSvili g., samediatoro sasamarTlo svaneTSi, Tbilisis universitetis ga-

momcemloba, Tb., 2002; ix. aseve, g. daviTaSvili, samediatoro sasamarTlo anu “rjuli” 
xevsureTSi, Tbilisis universitetis gamomcemloba, Tb., 2001. 

62   saqarTvelos samoqalaqo saproceso kodeqsi, 1997 weli. 
63  damatebiT xarjebad aseve SeiZleba CaiTvalos eqspertizis, mowmeebis sasamarTlo pro-

cesze daswrebis da damatebiTi dokumentaciis miRebisaTvis saWiro xarjebi. 
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leba iTqvas, erTgvari waxalisebis saxiT, mediaciaSi monawile mxareebs davis SeTan-
xmebiT dasrulebis Semdeg sTavazobs gadaxdili saxelmwifo baJis 70%-is(sssk-is 49-e 
muxli(21)) dabrunebas. 

3) sasamarTlo procesebi ramdenime Tve, xSirad ki wlebi grZeldeba, es kidev 

erTi safuZveli SeiZleba iyos mxareTa mier mediaciis gamoyenebisa, miT umetes Tu sa-

samarTlo mediaciis vada Seadgens 45 dRes, romelic `mxareTa SeTanxmebiT SeiZleba 
gagrZeldes imave vadiT”(sssk-is 1875-e muxli).  

sasamarTlo mediaciis Sesaxeb XXI1 Tavis pirvelive muxlSi64 saubaria, rom `sar-

Celis sasamarTloSi wardgenis Semdeg sasamarTlo mediacias daqvemdebarebuli saqme 

SeiZleba gadaeces mediators~ (fizikur an iuridiul pirs), magram arcerT muxlSi ar 
aris mocemuli, Tu ra  saxis procesia mediacia da ras isaxavs miznad. aseve metad mniS-

vnelovania dakonkretebuli iyos, Tu vin iqneba mediatori, garda ukve aRniSnuli fi-

zikuri an iuridiuli pirisa, iqneba igi sajaro moxele Tu kerZo piri, momsaxurebis 

saagentos, centris an organizaciis warmomadgeneli.  

XXI1 Tavis 1875-e muxlis Tanaxmad: `sasamarTlo mediaciis vada Seadgens 45 dRes”. 
aqedan gamomdinare, kargi iqneba Tu mocemul TavSi aseve ganisazRvreba vada, romlis 

ganmavlobaSic mediators gadaecema sasamarTlo mediacias daqvemdebarebuli saqme. 

mediacias daqvemdebarebuli saqmis mxreTa SeTanxmebiT dasrulebis Semdeg pro-

cesis ganmavlobaSi SeTanxmebuli pirobebis SemdgomSi Sesrulebis erTgvar garantad 
SeiZleba iqces Tavad mediatoris mier momzadebuli SeTanxmeba, romelsac orive mxa-

re Tanxmobis niSnad moawers xels. 

 

2.2. cvlilebebi da damatebebi `janmrTelobis dacvis Sesaxeb~ da                                      
`notariatis Sesaxeb~ saqarTvelos kanonebSi 

 samedicino mediaciis samsaxuri 

2011 wlis dekemberSi mediaciasTan dakavSirebiT cvlilebebi Sevida `janmrTelo-
bis dacvis Sesaxeb” saqarTvelos kanonSi, kerZod, saqarTvelos Sromis, janmrTelobisa 
da socialuri dacvis saministros kompetentur samsaxurTan Seiqmna davebis ganmxilve-
li organo — samedicino mediaciis samsaxuri, romelsac evaleba `pacientsa da sadazRve-
vo organizacias Soris, sadazRvevo organizaciasa da samedicino momsaxurebis mimwode-
bels Soris, aseve pacientsa da samedicino momsaxurebis mimwodebels Soris warmoSobi-
li davebis ganxilva~.65 ganmartebis Tanaxmad, samedicino mediaciis samsaxurs saSualeba 
eqneba ganixilos rogorc kerZo samedicino da sadazRvevo organizaciebsa da pacien-
tebs Soris piradi dafinansebis farglebSi wamoWrili,66 ise saxelmwifo/adgilobrivi/ 
avtonomiuri respublikis biujetidan mosaxleobisaTvis samedicino momsaxurebis/jan-
mrTelobis dazRvevis Sesabamisi programis farglebSi wamoWrili davebi.67 am ukanasknel 
SemTxvevaSi kanonmdebeli iTvaliswinebs, rom samedicino mediaciis samsaxuri davas gani-
xilavs, `Tu mxareebs dadebuli aqvT xelSekruleba, an arsebobs mxareTa SeTanxmeba~,68 

                                                 
64   saqarTvelos samoqalaqo saproceso kodeqsi (1997), muxli 1871. 

65  saqarTvelos kanoni `janmrTelobis dacvis Sesaxeb”, muxli 3(h6).  
66  iqve, muxli 161(3).  
67  iqve, muxli 161(1).  
68  iqve, muxli 161, 1-li nawili, II winadadeba.  
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magram, imavdroulad, itovebs uflebamosilebas, dava ganixilos maSinac, Tu mxareTa Se-
TanxmebiT aRniSnuli ar aris gaTvaliswinebuli.69 

161-e muxlis I nawilis pirveli winadadebiT gaTvaliswinebul SemTxvevaSi, Tu sa-
medicino mediaciis samsaxuri ganixilavs davas, risi uflebac mas xelSekrulebiT ar 
eqneba, aman SeiZleba mediaciis monawileTa mxridan garkveuli saxis ukmayofileba ga-
moiwvios. ukmayofilebis mizezi ki SeiZleba iyos arCevanis Tavisuflebis darRveva. 
Tu mxareebi samedicino an sadazRvevo momsaxurebiT sargeblobis dawyebisas xelSek-
rulebiT ar gaiTvaliswineben samedicino mediaciis samsaxuris daxmarebiT davis ga-
dawyvetas, savaraudoa, rom maT Tavidanve gamiznuli hqondaT davis gadawyvetis miz-
niT sasamarTlosaTvis miemarTaT. erTi mxriv, `janmrTelobis dacvis Sesaxeb” saqar-
Tvelos kanoni iTvaliswinebs zemoaRniSnul garemoebebs da mxareebs uflebas aZlevs, 
samedicino mediaciis samsaxuris mier SemuSavebul rekomendaciasTan winaaRmdegobis 
arsebobis SemTxvevaSi, davis ganxilvis mizniT, mimarTon sasamarTlos.70  

mediaciisaTvis damaxasiaTebeli droisa da materialuri ekonomiis principis 
ganmticebis mizniT, mniSvnelovania `janmrTelobis dacvis Sesaxeb” saqarTvelos ka-
noni pirdapir iTvaliswinebdes, ra vadaSi unda mogvardes samedicino dava, iqneba es 
45 dRe, rogorc gaTvaliswinebulia sasamarTlo mediaciiT71, Tu ufro mokle vada.  

samedicino mediaciis samsaxuris mier miRebuli gadawyvetilebis cnobisa da aR-
srulebisaTvis saxelmwifo baJi Seadgens davis sagnis Rirebulebis 2%-s, magram ara-
nakleb 300 larisa.72 aRniSnuli baJis odenoba ar SeiZleba CaiTvalos misaRebad same-
dicino davis monawile yvela mxarisaTvis, miT umetes Tu modave mxares warmoadgens 
saxelmwifo/adgilobrivi/avtonoiuri respublikis biujetidan dafinasebis mqone pa-
cienti, romelsac ar ZaluZs aRniSnuli Tanxis gadaxda. am mxriv, sxva damokidebule-
baa janmrTelobis dazRvevis organizaciisa da samedicino momsaxurebis mimwodeblis 
mimarT, vinaidan sssk-s 38-e (a5) muxliT gaTvaliswinebuli saxelmwifo baJis gadaxda, 
maTi saqmianobidan gamomdinare, SeiZleba yovlad misaRebi iyos. samedicino mediaciis 
samsaxurTan dakavSirebiT saxelmwifo baJis dadgenis SemTxvevaSi, aucileblad unda 
iyos gaTvaliswinebuli samedicino mediaciaSi monawile mxareTa interesebi, gansa-
kuTrebiT ki pacientis.  

 

 sanotaro mediacia 

`savaldebulo~ mediaciis73 garda, saqarTvelos kanonmdebloba 2012 wlis marti-
dan, sanotaro mediaciis saxiT, iTvaliswinebs nebayoflobiT mediacias. 

samedicino mediaciisagan gansxvavebiT, sanotaro mediacia SeiZleba ganxorci-
eldes mxolod modave mxareTa TanxmobiT,74 romlis warmoebis wesi ganisazRvreba 
iusticiis ministris brZanebiT.75 

notariuss ufleba aqvs, mediacia gamoiyenos yvela saqmeze, romelsac sasamar-
Tlo mediacia iTvaliswinebs,76 garda im SemTxvevisa, `Tu saqarTvelos kanonmdeblo-
biT gansazRvruli ar aris aseT davaze mediaciis ganxorcielebis specialuri wesi~.77 

                                                 
69  iqve, muxli 161, me-2 nawili.  
70  iqve, muxli 161, me-2 nawili, II winadadeba.  
71  saqarTvelos samoqalaqo saproceso kodeqsi, muxli 1875. 

72  iqve, muxli 39(a5). 
73  saqarTvelos samoqalaqo saproceso kodeqsi, XXI1 Tavi; aseve ix. saqarTvelos kanoni `jan-

mrTelobis dacvis Sesaxeb”, Tavi 161. 
74  saqarTvelos kanoni “notariatis Sesaxeb”, muxli 381, me-2 nawili. 
75  iqve, muxli 381, me-3 nawili. 
76  saqarTvelos samoqalaqo saproceso kodeqsi, muxli 1873. 
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saqarTvelos kanoni `notariatis Sesaxeb” aseve iTvaliswinebs mxareTa morige-
bis SemTxvevaSi morigebis aqtis Sedgenas.78 sanotaro mediacia, garda nebayoflobi-
Tobisa, mxareebs aZlevs SesaZleblobas, morigebis aqtiT gaTvaliswinebuli valdebu-
lebebis Seusruleblobis SemTxvevaSi, iZulebiT aRsruleba uzrunvelyos momrigebe-
li notariusis mierve gacemuli aRsrulebis furclis safuZvelze.79  

 
3. mediaciis, rogorc konfliqtebis daregulirebis yvelaze efeqturi                               

saSualebis, gamoyenebis sferoebi da warmoebis teqnika 

3.1. mediaciis gamoyenebis sferoebi 

mediaciis saSualebiT SesaZlebelia sxvadasxva saxis samoqalaqo davebis ganxil-
va, garda im gamonaklisebisa, romelTac TiToeuli qveynis kanonmdebloba individua-
lurad adgens. `Suamavlis” mizania, daexmaros mxareebs iseTi davebis gadawyvetaSi, 
rogoricaa, magaliTad, saojaxo, samezoblo, SromiTi, saxelSekrulebo, samedicino 
da sxv.  

davis sferoebidan gamomdinare, mediaciis mier ganxiluli saqmeebi SeiZleba da-
iyos sam kategoriad: urTierTSoris, komerciul da sajaro politikur davebad.80 

urTierTSorisi davebi — mediacia aqtiurad gamoiyeneba urTierTSorisi dave-
bis gadawyvetisaTvis, rogoricaa saojaxo, samezoblo, SromiT urTierTobebTan da-
kavSirebuli sakiTxebi, sadac uTanxmoebis mizezi xSirad mxareTa Soris arsebuli pi-
radi urTierTobebia.81 

komerciuli davebi — mxareTa dava SeiZleba gamomdinareobdes sxvadasxva saqon-
liTa da momsaxurebiT miyenebuli zianis anazRaurebis moTxovnidan, sadazRvevo kom-
paniasTan arsebuli uTanxmoebidan da xelSekrulebebTan dakavSirebuli pirobebis 
darRvevidan.82 

sajaro politikuri davebi — sajaro politikur davebidan yvelaze aqtualuria 
qveynebs Soris arsebuli teritoriuli dapirispireba, romelic aTeuli wlebi 
grZeldeboda da grZeldeba.83  

 

 saojaxo/ganqorwinebis davebi 

saojaxo mediaciaSi mxareebs SesaZlebloba eZlevaT, ganixilon iseTi mniSvne-
lovani sakiTxebi, rogoricaa ganqorwineba, bavSvebis aRzrda, alimentis gadaxdevine-
ba, qonebis gayofa da sxv.  

aRsaniSnavia, rom, ganqorwinebis tradiciuli meTodisagan gansxvavebiT, media-
cia dafuZnebulia molaparakebis procesze, mxareTa mier maTTvis damakmayofilebe-
li gadawyvetilebis miRebis mizniT. sasamarTlo wesiT ganqorwinebisas, col-qmars 
mxolod formaluri kavSiri aqvT erTmaneTTan da SejibrebiTobis principiT84 moqme-

                                                                                                                                                         
77  saqarTvelos kanoni “notariatis Sesaxeb”, muxli 381, 1-li nawili(d). 
78  iqve, muxli 381, me-4 nawili. 
79  iqve, muxli 381, me-5 nawili. 
80  aRniSnuli dayofa mocemulia: Lovenheim P., Doskow E., Becoming A Mediator: Your Guide To Career 

Opportunities, Nolo, 2004, 1/14  -  1/18.  
81   ix. iqve, 1/15-1/16. 
82   ix. iqve, 1/16-1/17. 
83   Guo R.,Territorial Disputes and Resource Management: A Global Handbook, Nova Science Publishers, New 

York, 2006.  
  ix. aseve, List of territorial disputes: <http://en.wikipedia.org/wiki/List_of_territorial_disputes>. 
84   saqarTvelos samoqalaqo saproceso kodeqsi, muxli 4.  
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deben. gansakuTrebiT warmomadgenlebis yolis SemTxvevaSi, TiToeuli mxaris advoka-
ti cdilobs erTmaneTis dadanaSaulebas, vinaidan maTi umTavresi mizani mogebaa da am 
dros naklebad arian dainteresebuli orive meuRlisaTvis misaRebi Sedegis miRwe-
viT,85 rac SeiZleba mtkivneuli iyos maTi SvilebisaTvis da ojaxis sxva wevrebisaTvis. 
aqedan gamomdinare, mediacia saSualebas iZleva, meti yuradReba daeTmos bavSvebis 
interesebs, rac, Tavis mxriv, mSoblebs arwmunebs, rom erTad izrunon bavSvebis ke-
TildReobisaTvis.86 

mediacia mxareebs aZlevs srul Tavisuflebas ganqorwinebis Semdeg bavSvebis 
cxovrebaSi monawileobis `gegmis~ Sedgenis mxriv. mediaciis SeTanxmebaSi maT SeuZli-
aT, Tavad gansazRvron bavSvebis monaxulebis ganrigi,87 viTarebebi, Tu vin gadaixdis 
bavSvis swavlis, dazRvevis xarjebs da a.S. aseve urTierTSeTanxmebiT SeiZleba ga-
dawydes alimentis odenoba, gadaxdis vadebi da sxva alternatiuli gzebi. 

ganqorwinebasTan dakavSirebuli saqmeebis ganxilvisas aseve mniSvnelovania ga-
mocdili mediatoris roli, romelic gaTviTcnobierebuli unda iyos fsiqologiur 
aspeqtebSi, rac ganqorwinebis process axlavs. aRniSnul viTarebaSi, wyvilebi xSir 
SemTxvevaSi ganicdian mZime emociur stress88 da gamoucdeli mediatoris umniSvnelo 
aqtma SeiZleba mniSvnelovani gavlena iqonios mediaciis saboloo Sedegze. 

mediaciis umTavresi misiis ganxorcielebis sawindari Tavad mxareTa aqtiuro-
baa,89 rasac gansazRvravs komfortuli da konfidencialuri garemo,90 risi uzrun-
velyofac mediators evaleba.  

mediaciis araformaluri xasiaTidan gamomdinare, mxareTa mier SeiZleba mom-
zaddes SeTanxmeba, sadac gaTvaliswinebuli iqneba meuRleTa mier erToblivad miRe-
buli gadawyvetilebebi, romelsac iuridiuli Zala eqneba.91 

 

 SromiTi davebi 

kompaniaSi, sawarmoSi warmoSobili davebis sasamarTlo wesiT mogvareba dakav-
Sirebulia ganusazRvrel drosTan da fulad danakargTan. aRniSnulma Tavisi gavlena 
SeiZleba iqonios aseve kompaniis reputaciaze, magram mediaciis daxmarebiT, romelic 
konfidencialuri procesia, kompanias saSualeba eZleva, umokles vadebSi miaRwios 
kompromiss.  

SromiT davebTan dakavSirebuli mediaciis ganxilvis sagani SeiZleba iyos dasaq-
mebulTa funqcia-movaleobebis araTanabari ganawileba, diskriminacia, TanamSrom-
lebs Soris warmoSobili davebi, Sinagani instruqciiT gaTvaliswinebuli normebis 
darRveva da sxva.  

aRsaniSnavia, rom amgvari davebis mogvarebis procesSi mediatoris roli SeiZ-
leba SeiTavsos rogorc specialurad daqiravebulma profesionalma, aseve mediaci-

                                                 
85   McWhorter Sember B., The Complete Divorce Handbook: A Practical Guide, Sterling Publishing Company, Inc., 

2009, 77.  
86   Butler C.A., Dolores D. Walker, The Divorce Mediation Answer Book, Kodansha America, 1999, 5.  
87   McWhorter Sember B, The Complete Divorce Handbook: A Practical Guide, Sterling Publishing Company, Inc., 

2009, 80 - 82.  
88  Lovenheim P., Doskow E., Becoming a Mediator: Your Guide to Career Opportunities, Nolo, 2004, 4/11.  
89  McWhorter Sember B, The Complete Divorce Handbook: A Practical Guide, Sterling Publishing Company, Inc., 

2009, 78 - 82.  
90  ix. iqve, 78; ix. aseve, Butler C.A., Walker D.D., The Divorce Mediation Answer Book, Kodansha America, 

1999, 4-5. 
91  ix. Butler V.F., Mediation: Essentials and Expectations, Dorrance Publishing Co., Inc., 2004, 17 - 18; ix. aseve, 

McWhorter Sember B., The Complete Divorce Handbook: A Practical Guide, Sterling Publishing Company, Inc., 
2009, 78. 
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asTan dakavSirebuli Sesabamisi ganaTlebisa da gamocdilebis mqone menejerma an kad-
rebTan urTierTobis specialistma.92 

 

 samedicino davebi 

samedicino mediaciis gamoyenebis mizania samedicino dawesebulebebsa da paci-

entebs Soris arsebuli urTierTobebis gaumjobeseba, maTi interesebis dacva, ndobis 

aRdgena da, ra Tqma unda, finansuri sakiTxebis mogvareba.93 mocemuli saxis mediaciis 

monawile mxareebs warmoadgens pacienti da samedicino momsaxurebis provaideri,94 es 
SeiZleba iyos rogorc saavadmyofo, aseve sxva saxis analogiuri instituti.95  

amerikis SeerTebul Statebsa da did britaneTSi zogi samedicino gaerTianeba 

mxars uWers samedicino mediaciis gamoyenebis koncefcias, magaliTad, amerikis same-

dicino asociacia96 da saojaxo samedicino momsaxurebis organoebi did britaneTSi.97 
 

 komerciuli davebi 

mediacias, rogorc komerciuli davebis alternatiuli gadawyvetis saSualebas, 

iTvaliswinebs 2008 wels evropis kavSiris mier miRebuli direqtiva `samoqalaqo da 
komerciul saqmeebTan dakavSirebiT mediaciis zogadi aspeqtebis Sesaxeb”.98 aRniSnu-

li direqtivis Tanaxmad, 2011 wlis 21 maisamde evropis kavSiris wevr qveynebs unda ga-

etarebinaT sakanonmdeblo reformebi 2008/52/EC direqtivasTan SesabamisobaSi moyva-
nis mizniT.99 

komerciuli mediacia moicas iseT sferoebs, rogoricaa: bankebi da finansebi, 

dazRveva, uZravi qoneba. komerciuli davebis ZiriTad sagans warmoadgens fuli, xel-

Sekrulebis pirobebis darRveva, momsaxurebasTan da saqonelTan dakavSirebuli gau-

gebrobebi.100 mxareebs SeiZleba akavSirebdes rogor xangrZlivi, ise erTjeradi saqmi-
ani urTierTobebi.101 

komerciuli davebis mogvarebis mravalwliani gamocdileba aqvT avstraliasa 

(avstraliis komerciuli davebis centri)102 da inglisSi (davebis efeqturi gadawyve-

tis centri)103 arsebul centrebs, romlebic 20 welze metia, dakavebulni arian komer-

                                                 
92  Butler V.F., Mediation: Essentials and Expectations, Dorrance Publishing Co., Inc., 2004, 83.  
93  Hayes H., Conflict Engagement in Healthcare. <http://www.mediate.com/articles/HayesHbl20110404.cfm>. 
94  Herczog M., “Chance of Victim - Offender Mediation in Hungary”, Chapter 12 in Victim - Offender Mediation 

with Youth Offenders in Europe: An Overview And Comparison of 15 Countries (Anna Mestitz, Simona Ghetti), 
Springer, 2005, 259.  

95  Morasso S.G., Argumentation in Dispute Mediation: A Reasonable Way to Handle Conflict, John Benjamins 
Publishing Company, 2011, 41. 

96  American Medical Assosiation. <http://www.ama - assn.org/ama/pub/physician - resources/legal - topics/business 
- management - topics/alternative - dispute - resolution.page>. 

97  Family Health Service Authorities (FHSA), ix: Liebmann M., “The History of Community Mediation in the UK” 
in Community & Neighbour Mediation, Cavendish Publishing Limited, London, 1998, 38.  

98  Directive 2008/52/EC of  the European Parliament and of the Council of 21 May 2008 on Certain Aspects of Mediation 
in Civil and Commercial Matters, Official Journal of the European Union, 24.5.2008, L136/6,  xelmisawvdomia: 
<http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri= OJ:L:2008:136: 0003:0008:En:PDF>. 

99  ix. iqve, Article 12. 
100  A Career as a Mediator, UK Mediation, <http://www.ukmediation.net/sites/default/files/resources/A% 

20Career%20as%20a%20Mediator.pdf >. 
101  Lovenheim P., Doskow E., Becoming A Mediator: Your Guide to Career Opportunities, Nolo, 2004, 1 /16 – 1/17.  
102  The Australian Commercial Disputes Centre (ACDC), <https://www.acdcltd.com.au/about - us> 
103  Centre for Effective Dispute Resolution, <http://www.cedr.com/about_us/>  
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ciuli davebis mogvarebiT da mediatorTa treiningebis organizebiT komerciuli me-
diaciis sferoSi. 

 
 samezoblo davebi 

mezoblebs Soris arsebuli konfliqti SeiZleba bevrisaTvis saerTo problemas 
warmoadgens.104 uTanxmoebis ZiriTadi mizezi SeiZleba iyos mezoblebidan gamomavali 
mudmivi xmauri (xmamaRali musika, gauTavebeli wveulebebi, Cxubi da a.S.), saerTo Sida 
gayvanilobis problema, mezoblis sakuTrebiT, teritoriiT ukanonod sargebloba 
(avtofarexi, saSrobi). samezoblo davebs aseve SeiZleba mivakuTvnoT kerZo sakuTre-
baSi arsebuli miwis mflobelTa Soris samezoblo sazRvris, Robis mdebareobisa da 
xexilis sakuTrebis dadgenasTan dakavSirebuli davebi.  

saxli erTgvari cixesimagrea, sadac mcxovrebma Tavi mSvidad unda igrZnos da 
mezoblebis mxridan am simyudrovis darRvevam SeiZleba didi uTanxmoeba gamoiwvios. 
am mxriv, SesaZlebelia mezoblebma Tavad moagvaron problema, magram Tu es SeuZlebe-
lia, mediacia saSualebas iZleva, davis ekonomiurad da mokle vadebSi gadawyvetis 
mizniT, mxareebma mimarTon mediators. 

2007-2009 wlebSi, did britaneTSi Catarebuli kvlevis Sedegad, TiTqmis 100 000 
sacxovrebeli saxlis mflobelma Seicvala sacxovrebeli adgili, mizezi ki swored 
samezoblo davebi iyo.105 sainteresoa, rom didi britaneTis kanonmdebloba sacxovre-
beli saxlis mepatroneebs avaldebulebs, sakuTari saxlis gayidvisas momaval mepat-
rones miawodon informacia, Tu ra uTanxmoebebi da problemebi hqondaT Zvel mezob-
lebTan.106 

 

3.2. mediaciis warmoebis teqnika 

samarTliani da orive mxarisaTvis damakmayofilebeli gadawyvetilebis miRebis 
mizniT xSirad iyeneben transformaciuli, evoluciuri (Semajamebel) an fasili-
tatiuri mediaciis tipebs. 

fasilitatiuri mediaciis (Facilitative Mediation) warmoebisas mediatori asru-
lebs fasilitatoris rols, aadvilebs mxareebs Soris urTierTobebs. mas SeuZlia 
dasvas ZiriTadi SekiTxvebi, CainiSnos faqtebi da uzrunvelyos procesis mSvid, wynar 
viTarebaSi mimdinareoba.107 aRniSnuli saxis mediaciis warmoebis dros mediatori 
Tavs ikavebs yovelgvari SeniSvnebis, rekomendaciebis gacemisagan da mxareebs aZlevs 
saSualebas, Tavad miiRon gadawyvetileba.108 mediators ufleba aqvs, sakuTari azri an 
SeniSvna gamoTqvas uSualod mediaciis procesis warmarTvasTan dakavSirebiT.109 fa-
silitatiuri mediaciis ganmavlobaSi, mediatoris umTavres mizans warmoadgens, ga-

                                                 
104  Durham J., Anti - Social Behaviour from your Neighbours, 2012, <http://www.problemneighbours.co.uk/ 

antisocial - behaviour - from - your - neighbours.html>.  
105  Butterworth M., Almost 100,000 home owners move due to neighbour disputes, “The Telegraph”, 

<http://www.telegraph.co.uk/finance/personalfinance/6719303/Almost - 100000 - home - owners - move - due - 
to - neighbour - disputes.html>.  

106  iqve; ix. aseve, http://freeconveyancingadvice.co.uk/sellers-property-information-form-third-edition.php. 
107  ix. Folberg J., Peter Salem, Divorce and Family Mediation: Models, Techniques, and Applications, Guilford 

Press, New York, 2004.  
108   Gaffal M., Psychosocial and Legal Perspectives of Marital Breakdown: With Special Emphasis on Spain, Springer  

-  Verlag Heidelberg Dordrecht, 2010, 202 - 203. 
109  ix.  iqve, 203. 



 40 

mokveTos mxareebis interesebi da misces mimarTuleba mxareTaTvis saukeTeso gadawy-
vetis miRebis mizniT.110  

erTi mxriv, mediaciis fasilitatiur saxes gaaCnia dadebiTi mxareebi: procesze 
naklebad aqvs gavlena mediatoris pirad interesebs da misi funqciaa, mxareebs xeli 
Seuwyos SeTanxmebuli gadawyvetilebis miRebaSi. meore mxriv, mediators ar eZleva 
saSualeba gamoavlnos sakuTari gamocdileba da codna, rac saukeTeso gadawyveti-
lebis droulad miRebas Seuwyobs xels. 

mediaciis aRniSnuli teqnikis gamoyenebisas, aucileblad unda iqnes gaTvalis-
winebuli, Tu konkretulad romeli saxis dava ganixileba, vinaidan aris SemTxvevebi, 
rodesac mxareTaTvis rTulia warmoidginon, ra Sedegi mohyveba ama Tu im gadawyveti-
lebis miRebas da aucilebelia mediatoris aqtiuri Careva. 

transformaciuli (gardaqmniTi) mediacia (Transformative Mediation) — aRniSnu-
li meTodiT mediaciis mxareebs saSualeba eZlevaT procesis ganmavlobaSi arsebul 
viTarebas Sexedon sxva TvaliT, erTgvari `transformacia~ ganicadon.111 erTi mxriv, 
mediatoris daxmarebiT mxareebs saSualeba eZlevaT, gaaanalizon arsebuli viTare-
ba112 da, meore mxriv, ara marto maTTvis sasargeblo gadawyvetilebaze iyvnen orien-
tirebuli, aramed gaiTvaliswinon meore mxaris moTxovnebi, saWiroebebi.113 tran-
sformaciuli mediaciis warmoebisas mediatorma SesaZlebloba unda misces mxareebs, 
gamoavlinon sakuTari emociebi, rac xels Seuwyobs dapirispirebuli mxaris saWiroe-
bebisa da moTxovnebis civi gonebiT gagebasa da gaazrebas.114  

evoluciuri (Semajamebeli) mediacia (Evaluative Mediation) — mediatori afasebs 
arsebul viTarebas da rCevebs aZlevs mxareebs, Tu rogor SeiZleba miiRon orive mxa-
risaTvis damakmayofilebeli gadawyvetileba. SeiZleba iTqvas, mocemuli teqnika fa-
silitatiuri mediaciis sapirispiroa. sakuTari gamocdilebis safuZvelze, mediato-
ri mxareebs sTavazobs davis gadawyvetis alternatiul gzebs115 da, Sedegebis anali-
zis safuZvelze, gavlenas axdens saboloo gadawyvetilebis miRebaze. 

evoluciuri mediaciis warmoebisas mediatori, TiToeul mxaresTan erTad, gani-

xilavs maTTvis sasurveli gadawyvetilebis miRebis perspeqtivebs, sust da Zlier 

mxareebs.116 gasaTvaliswinebelia, rom mediatorma aRniSnuli sakiTxebi unda ganixi-

los TiToeul mxaresTan damoukideblad.117 

Semajamebeli mediaciis procesSi, sxva mediaciis teqnikebisagan gansxvavebiT, 

mediatori orientirebulia kanonmdeblobaze, imaze, Tu ramdenad Seesabameba mxareTa 

moTxovnebi samarTlebriv normebs da ara maT interesebsa da saWiroebebs.118 

                                                 
110  ix. Mayer B., Facilitative Mediation, Divorce and Family Mediation: Models, Techniques, and Applications, The 

Guilford Press, 2004, Chapter 2, 31. 
111   Gaffal M., Psychosocial and Legal Perspectives of Marital Breakdown: With Special Emphasis on Spain, Springer 

– Verlag Heidelberg Dordrecht, 2010, 204. 
112   ix. iqve, 204. 
113  Zumeta Z., Styles of Mediation: Facilitative, Evaluative, and Transformative Mediation, September 2000. 

<http://www.mediate.com/articles/zumeta.cfm>.  
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Gaffal M., Psychosocial and Legal Perspectives of Marital Breakdown: with Special Emphasis on Spain, Springer  
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Advocacy (U.S.), 2006, 33- 34. 

116   Zumeta Z., Styles of Mediation: Facilitative, Evaluative, and Transformative Mediation, September 2000, 
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117   Butler V.F., Mediation: Essentials and Expectations, Dorrance Publishing Co., Inc., 2004, 22. 
118  iqve, 22; aseve ix. Zena Zumeta, Styles of Mediation: Facilitative, Evaluative, and Transformative Mediation, 

September 2000, < http://www.mediate.com/articles/zumeta.cfm>. 
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4. mediatori119 

mesame, neitraluri, mxaris arCeva fufunebis wyaroa, romelic ucxoa samar-
Tlebrivi kanonmdeblobisaTvis.120 mediaciis procesis warmoebisas mxareebs SesaZ-
lebloba eZlevaT, Tavad airCion mediatori, xolo gamocdili mediatoris arCeva me-
diaciis warmatebiT dasrulebis sawindaria. mediatoris umTavresi mizania, sakuTari 
unar-Cvevebisa da teqnikis gamoyenebiT daexmaros mxareebs davis mogvarebaSi, magram 
ar ZaluZs miiRos saboloo gadawyvetileba,121 rac mediaciis erT-erTi upiratesobaa. 

mediaciis iniciatorad SeiZleba mogvevlinos sxvadasxva saerTaSoriso organi-

zacia, maT Soris, gaerTianebuli erebis organizacia (SemdgomSi gaero),122 romelic 
aTeuli wlebia aqtiurad aris CarTuli konfliqtebis daregulirebis procesSi.123 
igi monawileobda saerTaSoriso dapirispirebebis aRmofxvraSi, rogoricaa konfliq-
tebi israelsa da libans, indoeTsa da pakistans Soris.124 ar SeiZleba uyuradRebod 
darCes 2011 wels dawyebuli uTanxmoeba siriis mTavrobasa da opozicas Soris, ro-
melmac uamravi adamianis sicocxle Seiwira. aRniSnuli konfliqtis mogvareba, am Sem-
TxvevaSic, gaerTianebuli erebis organizaciam iTava, romelic cnobilia saxelwode-

biT `kofi ananis samSvidobo gegma siriisaTvis”.125 
aRsaniSnavia, rogorc gaero, ise damoukidebeli mediatorebi, davis gadawyvetis 

procesSi monawileoben mesame damoukidebel mxared. maTi mizania, mxareebs xeli Se-
uwyon, Tavad miiRon gadawyvetileba da, imavdroulad, maTi profesionalizmidan ga-
momdinare, garkveuli zegavlena iqonion mxareebze, raTa dapirispirebulebi mividnen 
garkveul SeTanxmebamde.126 

modave mxareTaTvis sasurveli Sedegis miRwevisaTvis didi mniSvneloba aqvs me-
diatoris profesiul unar-Cvevebsa da gamocdilebas. es imas gulisxmobs, rom media-
tori ar SeiZleba awarmoebdes mediaciis process Sesabamisi fsiqologiuri momzade-
bisa da specialuri ganaTlebis gareSe.127 amis erT-erT damadasturebel dokuments 
Sesabamis organoebSi mediatoris akreditacia SeiZleba warmoadgendes.  

gasaTvaliswinebelia, rom mxareTa ndobis mopovebisaTvis SeiZleba saqmeSi mesa-
me mxared CarTuli iyos sazogadoebaSi avtoritetis mqone im sferos warmomadgene-

                                                 
119   `mediatori~ laTinuri warmoSobis sityvaa da niSnavs Suamavals. igi `warmoadgens nei-

tralur, mesame mxares, romelic xels uwyobs mxareebs molaparakebebisa da konfliqtebis 
mogvarebis procesSi”,  <http://en.wikipedia.org/wiki/Mediator>. 

120   Hardy S., Rundle O., Mediation for Lawyers, CCH Australia Limited, Wolters Kluwer Group, 2010, 77. 
121   Rozdeiczer L., Alvarez de la Campa A., Alternative Dispute Resolution Manual: Implementing Commercial  Mediation,  

Small and Medium Enterprise Department, The World Bank Group, November  2006, 5. wignis eleqtronuli 
versia xelmisawvdomia: <http://rru.worldbank.org/Documents/Toolkits/adr/adr_ fulltoolkit.pdf>. 

122  gaerTianebuli erebis organizaciis rolisa da muSaobis procesTan dakavSirebiT 
damatebiTi informacia SeiZleba ix. Merrills J. G., “The United Nations”, International Dispute 
Settlement, Fourth Edition, Cambridge University Press, Oct 27, 2005, 237 - 242. 

123   Diehl P.F., Greig J.M., International Mediation,War and Conflict in the Modern World, Polity Press, 2012, 68. 
124   iqve, 68. 
125  `kofi ananis samSvidobo gegma siriisaTvis” (Kofi Annan peace plan for Syria) — gaeros despanis 

mier momzadebuli 6-punqtiani mSvidobiani gegma amoqmedda 2012 wlis Tebervals. misi 
mizania axlo aRmosavleTSi erT-erTi umniSvelovanesi problemis — siriis konfliqtis 
mogvareba, sadac dapirispirebul mxareebs warmoadgens siriis mTvaroba da qveynis 
opoziciuri frTa. 

  <http://www.un.org/apps/news/infocusRel.asp?infocusID=146&Body=Syria&Body1;  
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126   Ratner S.R., The New UN Peacekeeping: Building Peace in Lands of Conflict After the Cold War, Palgrave Mac-
millan, 1995, 46 - 47. 

127   Bercovitch J., Theory and Practice of International Mediation: Selected Essays, Routledge, 2011, 44. 
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li, 128 romelSic dava mimdinareobs. es SeiZleba iyos sasuliero piri, saswavlo dawe-
sebulebis xelmZRvaneli, gemis kapitani, notariusi, yofili an moqmedi mosamarTle, 
gamoCenili advokati, fsiqologi da sxv. avtoriteti, Tavis mxriv, ndobis faqtoris 
maniSnebelia, romelic mxareebs saSualebas miscems, komfortulad igrZnon Tavi129 
da, miuxedavad konfliqtis sirTulisa, aqtiuri wvlili Seitanon davis mogvarebaSi. 

mediatoris profesionalad aRiarebisaTvis aucilebeli ar aris mas hqondes iu-
ridiuli ganaTleba, am SemTxvevaSi, mediatoris movaleobis warmatebiT Sesrulebis 

sawindari iqneba misi gamocdileba im sferoSi, romelsac dava exeba.130 

 

4.1. mediatoris qcevis wesebi 

mediatoris qcevas mis mier mxareebis winaSe nakisri valdebulebebi gansazR-

vravs.131 mediaciis warmatebis sawindaria `Suamavlis~ mimarT mxareTa ndoba. es SeiZ-

leba damokidebuli iyos mis gamocdilebaze, brwyinvale komunikaciis unarze an sxva 

profesiul unar-Cvevebze. aqedan gamomdinare, umTavresi winapirobaa mkveTri zRvari 
mediatorsa da dapirispirebul mxareebs Soris, romelTa dacvaSic mediators exmare-

ba kanonmdeblobiT gaTvaliswinebuli normebi, kerZod, mediatoris qcevis wesebi. 

 

 evropuli qcevis kodeqsi mediatorTaTvis 

am mxriv, aRsaniSnavia evropis kavSiris mier miRebuli `evropuli qcevis kodeqsi 

mediatorTaTvis”,132 romelic `SeiZleba gamoyenebul iqnes mediatorebis mier nebis-
mier samoqalaqo da komerciul saqmeebTan dakavSirebiT”.133  

mediatorTa evropuli qcevis kodeqsis I TavSi saubaria mediatoris kompetenci-

aze, mis daniSvnasa da anazRaurebaze, romelic procesis dawyebamde unda SeTanxmdes 

mxareebTan, raTa SemdgomSi adgili ar hqondes raime gaugebrobas. didi yuradReba 
eTmoba mediatoris damoukideblobasa da miukerZoeblobas (II Tavi), rac ndobis mopo-

vebis umTavresi principebia. kodeqsi mediators avalebs mxareebs ganumartos maTi da 

mediatoris roli procesSi. igi unda darwmundes, rom mxareebi informirebuli arian 

SeTanxmebis aqtis pirobebze davis SeTanxmebiT dasrulebis SemTxvevaSi.134  

calke Tavi eTmoba mediaciis procesis konfidencialurobas (IV Tavi), romelic 
procesis yvela monawiles avaldebulebs, saidumlod Seinaxon procesis ganmavloba-

Si miRebuli yvela saxis informacia, Tu, ra Tqma unda, aRniSnuli ar ewinaaRmdegeba 

kanons.135 

                                                 
128  ix. iqve, 44; ix. aseve, Norm Brand, Choosing the & quot; Expert & quot; Mediator, <http://www.mediate. 
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 mediatorTa qcevis modeluri standartebi 

mediatorTa qcevis modeluri standartebi136 SemuSavebul da miRebul iqna ame-
rikis arbitraJTa asociaciis, amerikis iuristTa asociaciis davis gadawyvetis gan-
yofilebisa da konfliqtebis mogvarebis asociaciis mier. kanonSemoqmedTa mizans 
warmoadgens: `mimarTuleba miscen mediatorTa qmedebas, informacia miawodon media-
ciis monawile mxareebs da uzrunvelyon sajaro konfidencialuroba mediaciaSi, ro-
gorc davis gadawyvetis procesSi~.137 kanonmdebeli aqve miuTiTebs, rom mocemul 
standartebs ar aqvT iuridiuli Zala, sanam ar iqneba miRebuli sasamarTlos an sxva 
mmarTveli organos mier.138  

mediatorTa qcevis standartebi iTvaliswinebs yvela im pirobas, rasac zemoT 
ganxiluli mediatorTa qcevis kodeqsi, garda ramdenime damatebisa:  

 mediators valdebuleba ekisreba yvela Rone ixmaros, raTa procesis dawyebam-
de mogvarebul iqnes arsebuli intersTa konfliqti da mxolod amis Semdgom aqvs uf-
leba Seudges procesis warmoebas (III standarti);  

 mediatori valdebulia, imoqmedos mediaciis praqtikis ganviTarebis mizniT(IX 
standarti); 

 mediatori valdebulia, monawileoba miiRos mediaciis sferoSi sazogadoebis 
cnobierebis amaRlebis mizniT organizebul saganmanaTleblo da kvleviT RonisZie-
bebSi (IX standarti). 

  

4.2. mediatoris kvalifikacia 

mediaciis procesis warmatebiT warmarTvaSi mniSvnelovan rols asrulebs kvali-
ficiuri mediatori, romlis SerCevis dros gaTvaliswinebuli unda iyos rigi faqto-
rebi, kerZod, gamocdileba, ganaTleba Sesabamis sferoSi da personaluri unar-Cvevebi, 
romelic konfliqtebis daregulirebaSi daexmareba. 

efeqturi komunikaciis unari mediatoris funqciebis warmatebiT ganxorciele-
bis sawindaria. misi gamoyenebiT mediatori SeZlebs Cawvdes davis arss da imavdroulad 
mxareTa Soris informaciis urTierTgacvlas Seuwyos xeli.139 amasTan, komunikaciis um-
Tavres elementebs warmoadgens mosmena, saubari, dakiTxva, `sxeulis enis~ gamoyenebis 
unar-Cvevebi da analitikuri azrovneba.140  

mediatoris ZiriTad movaleoba, gamomdinare mediaciis warmoebis teqnikis saxee-
bidan, mxareebis mosmenaa. rodesac mxareebi mediatoris mxridan grZnoben yuradRebas, 
rwmundebian, rom maTi azri mniSvnelovania da isini ufro gaxsnilebi arian molaparake-
bebis warmoebis procesSi.  

mosmenis unari xSirad fufunebaa. rTulia ramdenime saaTis ganmavlobaSi erTsa 
da imave sakiTxze aforiaqebuli, ganerviulebuli mxaris guldasmiT mosmena, romelic 
cdilobs, amtkicos mxolod sakuTari azri, da imavdroulad misi saubridan Sesabamisi 
daskvnebis gamotana, rac SeiZleba gamoyenebul iqnes davis gadawyvetis procesSi. 

                                                 
136   The Model Standards of Conduct for Mediators, 2005 (U.S.), <http://www.mediate.com/articles/model_ 

standards_of_conflict.cfm>. 
137   iqve; originalSi: “to guide the conduct of mediators; to inform the mediating parties; and to promote public 

confidence in mediation as a process for resolving disputes”. 
138   iqve. 
139   ix. Cooley J.W., The Mediator's Handbook: Advanced Practice Guide for Civil Litigation, National Institute for 

Trial Advocacy (U.S.), 2006, 59 - 61. 
140   iqve, 59 –153. 
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efeqturi saubris unaris saSualebiT, mediatori mxareebs maTTvis gasagebi 
eniT ganumartavs mediaciis arss, misi gamoyenebis SesaZleblobas konkretul Sem-
TxvevaSi da sxv. 

sxeulis ena e.w. `bodi lengviji~ adamianis TiToeul qmedebas gansazRvravs, 
romlis gamoyeneba sakuTar Tavze muSaobis xangrZlivi procesia da yvelas ar ZaluZs 
misi kontroli. Sesabamisi kursebisa da praqtikuli dakvirvebebis Semdeg gamocdili 
mediatori SeZlebs, mxareTa qmedebaSi amoikiTxos iseTi gancdebi, rogoricaa: SiSi, 
tyuili, nerviuloba, uyuradReboba da a.S. Tavis mxriv, mediatorsac evaleba gaakon-
trolos sakuTari qmedeba, vinaidan TiTqos umniSvnelo moZraobam SeiZleba gamoiwvi-
os ukmayofileba procesis monawileTa mxridan. 

analizis unari mediators saSualebas miscems mediaciis procesis mimdinareo-
bisas, saqmis masalebidan gamomdinare, yuradReba gaamaxvilos faqtebze, romlebic 
davis warmatebiT gadawyvetas Seuwyobs xels. 

 
4.3. mediatoris ganaTleba da gamocdileba 

erTi SexedviT, mediacia martivi procesia, romlis ganmavlobaSi, or mowinaaR-
mdege mxaresTan erTad, mediatori molaparakebebis magidas miujdeba da ar daasrule-
ben saubars, sanam mxareebi ar SeTanxmdebian.141 magram davis mogvarebis procesSi umTav-
res rols asrulebs mediatori, Tavisi profesiuli unar-Cvevebisa da gamocdilebis ga-
moyenebiT, rasac specialuri treningebisa da praqtikuli kursebis gareSe ver gaum-
klavdeba. 

mediatorTa specialuri kursebis organizatori SeiZleba iyos saxelmwifo 
struqturebTan arsebuli mediaciis centrebi, kerZo kompaniebi, romlebic davis mog-
varebis sakiTxebze arian specializebulebi, da sxvadasxva kolejebi Tu universitete-
bi.142 

garda aRniSnuli treiningebisa da praqtikuli kursebisa, mediaciis organizato-
ri sajaro Tu kerZo dawesebulebebi adgenen damatebiT moTxovnebs mediatoris saqmia-
nobis akreditaciasTan, profesiul gamocdilebasTan da savaldebulo treningebis mi-
nimumis gavlasTan dakavSirebiT.  

Sesavali saswavlo kursi mediaciaSi, qveyanaSi dadgenili standartebidan gamom-
dinare, SeiZleba sxvadasxva xangrZlivobis iyos. magaliTad, did britaneTSi, media-
torma unda gaiaros oTxdRiani specialuri kursi, raTa miiRos kvalificiuri ganaT-
leba.143  

amerikis SeerTebul StatebSi mediatoris ganaTlebasTan dakavSirebiT TiToeul 
StatSi gansxvavebuli moTxovnaa, magaliTad, amerikis arbitraJTa asociacia, romelic 
aSS-Si davebis mogvarebis erT-erTi yvelaze gamocdili organizaciaa, mediatorisgan 
moiTxovs, minimum, 10-wlian profesiul gamocdilebas da, minimum, 24-saaTiani specia-
luri kursis gavlas mediaciaSi.144  

avstraliaSi, sadac mediacia 20 welze metia145 aqtiurad gamoiyeneba, mediatoris 
profesiis dauflebisaTvis rekomendebulia, minimum, 38-saaTiani mediaciis kursis 
gavla.146  

                                                 
141   Lovenheim P., Doskow E., Becoming A Mediator: Your Guide To Career Opportunities, Nolo, 2004, 4/3 – 4/9. 
142   iqve. 
143   Becoming a mediator  -  why not take up the challenge? <http://www.leeds.ac.uk/mediation/mediator.html>. 
144  Qualification criteria, American Arbitration Association Panel of Mediators, <http://www.adr.org/aaa/ 

ShowPDF?doc=ADRSTG_003877 >. 
145   Kalowski J., Mediation in Australia, Through the cultural prism: mediation in Australia, Sydney, June 2009, 

(Article for publication in 2009, Diversité des médiations du monde: Afriques  -  Orients  -  Amériques... et Euro-
pes), < http://www.jok.com.au/publications/mediation - in - australia>. 
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sabaziso treiningebi mediaciis Sesaxeb moicavs zogad fsiqologias, molapara-
kebebis warmoebis Teorias, efeqturi mosmenisa da saubris eTikis wesebsa da sxva 
praqtikul sakiTxebs.147 aRsaniSnavia, rom didi xnis ganmavlobaSi, mediaciis sawyisi 
kursi 25-saaTiani iyo, magram, mediaciis institutis ganviTarebasTan erTad, Sesaswav-
lma sakiTxebma imata da 40-saaTiani kursi standartuli gaxda.148 

sainteresoa aseve saqarTveloSi arsebuli sasamarTlo mediaciis sapiloto 
proeqtSi monawileobis misaRebad momavali mediatorebis SerCevis kriteriumebi, 
rac, pirvel rigSi, kandidatTagan moiTxovs 5-wlian profesiul gamocdilebas, amas-
Tan, aRniSnul konkursSi monawileobis miRebis ufleba aqvs nebismieri profesiis 
warmomadgenels.149 

mediaciis sabaziso treiningebis garda, davis ganxilvis sferodan gamomdinare, 
aseve saWiroa damatebiTi profesiuli kursebis gavla, rac mediators daexmareba, Caxe-
duli iyos saqmis specifikaSi150 da srulyofilad Seasrulos profesiuli movaleoba. 

 

4.4. mediatoris roli konfliqtebis daregulirebis procesSi 

mogexsenebaT, mediaciis mizania neitraluri mesame mxaris xelSewyobiT molapa-
rakebebis procesis organizeba, rac mxareebs daexmareba, konfliqtis mogvarebis miz-
niT, erToblivi gadawyvetilebis miRebaSi. aqedan gamomdinare, mediatoris umTavresi 
rolia Tavad mediaciis procesis organizeba da warmarTva kanoniT dadgenil far-
glebSi da, imavdroulad, mTliani procesis ganmavlobaSi neitraluri mxaris Senar-
Cuneba.  

mediatorma unda uzrunvelyos mxareTa mier nebayoflobiTi gadawyvetilebis 
miReba. mas ufleba ar aqvs, rCeva misces mxareebs arsebul sakiTxebTan dakavSirebiT, 
miT umetes gamoTqvas da Tavs moaxvios sakuTari azri. 

mediatoris qcevis wesebis zogadi standartebidan gamomdinare, procesis dawy-
ebisas mediatori valdebulia mxareebs miawodos informacia zogadad mediaciis pro-
cesisa da masSi mxareebiis rolis Sesaxeb.151 

mediaciis sxvadasxva etapze, `Suamavali” xels uwyobs mxareebs: 

• `davis gamomwvevi ZiriTadi sakiTxebis gamokveTaSi; 

• maT saWiroebebsa da survilebs Soris sxvaobis gagebaSi; 

• meore mxaris saWiroebebisa da survilebis gagebaSi da 

• SesaZlo variantebis realurad ganxilvaSi~.152 
zemoaRniSnuli procesebis Semdeg mediatoris kidev erTi movaleoba, mxareTa 

mier miRebuli gadawyvetilebidan gamomdinare, SeTanxmebis aqtis Sedgenaa, romelsac 
mediaciis monawile yvela mxare moawers xels. 

                                                                                                                                                         
146   Train to be a Mediator, Australian Mediation Register, < http://www.amr.asn.au/train.html>. 
147   Lovenheim P., Doskow E., Becoming A Mediator: Your Guide To Career Opportunities, Nolo, 2004, 4 /3. 
148  ix. iqve, 4/5 — 4/6; ix. aseve, Rozdeiczer L., Alvarez de la Campa A., Alternative Dispute Resolution Manual: 

Implementing Commercial Mediation, Small and Medium Enterprise Department, The World Bank Group, 
November 2006, 52,  <http://rru.worldbank.org/ Documents/Toolkits/adr/adr_fulltoolkit.pdf>.  

149   ix. `mediatoris kandidatTa SesarCevi konkursi”, maisi 13, 2012. <http://hcoj.gov.ge/ge/press/news>. 
150  Rozdeiczer L., Alvarez de la Campa A., Alternative Dispute Resolution Manual: Implementing Commercial Mediation, 

Small and Medium Enterprise Department, The World Bank Group, November 2006, 50-53, <http://rru. 
worldbank.org/Documents/Toolkits/adr/adr_fulltoolkit.pdf>.  

151   Ethical Guidelines for Mediators, Updated Version: August 2011, Law Coincil of Australia. <http://www. 
lawcouncil.asn.au/shadomx/apps/fms/fmsdownload.cfm?file_uuid=239F39DD - 1E4F - 17FA - D241 - 5CF41A 
0BA6DC &siteName=lca>.  

152   Lovenheim P., Doskow E., Becoming A Mediator: Your Guide To Career Opportunities, Nolo, 2004, 1/4. 
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5. saukeTeso gamocdilebis magaliTebi msoflioSi 

aRsaniSnavia, rom mediacia, rogorc konfliqtebis daregulirebis meTodi, aq-
tiurad gamoiyeneba meore msoflio omis dasrulebis Semdeg, 1945 wlidan.153  

Tanamedrove mediacia Tavdapirvelad gamoiyeneboda saxelmwifoebs Soris arse-
buli konfliqtebis mSvidobiani gadawyvetis mizniT, romelSic aqtiur rols asru-
lebda amerikis SeerTebuli Statebi, didi britaneTi, safrangeTi, ruseTi/sabWoTa 
kavSiri da CineTi.154 aqve gasaTvaliswinebelia, rom saxelmwifoTaSorisi mediaciis ga-
moyenebam piks miaRwia gasuli saukunis 90-ian wlebSi da igi dResac erT-erT yvelaze 
aqtiur meTodad rCeba.155 mediaciisadmi mzardi interesis maCvenebelia nobelis fon-
dis mier 2008 wels miniWebuli jildo mSvidobis dargSi156 — sami aTeuli wlis manZil-
ze ramdenime kontinentze saerTaSoriso konfliqtebis daregulirebaSi mniSvelova-
ni wvlilisaTvis.157 nobelis premiis lauriati gaxldaT fineTis yofili prezidenti, 
gaeros diplomati da mediatori. 

dResdReobiT mediacia aqtiurad gamoiyeneba rogorc saerTaSoriso asparezze, 
ise yoveldRiur saqmian da sayofacxovrebo doneze. miuxedavad amisa, bevri ganviTa-
rebadi qveynisaTvis igi axal instituts warmoadgens, romelmac SeiZleba xeli Seuwy-
os samoqalaqo davebis umokles vadebSi ganxilvas da, imavdroulad, erTgvari SeRava-
Ti gauwios sasamarTlos mniSvnelovani saqmeebis gadawyvetis procesSi. 

mediacia samoqalaqo da komerciuli davebis mogvarebis saSualebad aSS-Si gasu-
li saukunis 70-ian wlebSi iqca, 80-iani wlebidan ki avstraliasa da did britaneTSi, 
xolo 90-iani wlebidan samxreT afrikasa da evropis sxva qveynebSi.158 

gasaTvaliswinebelia, rom sakanonmdeblo doneze, mediacia siaxlea iseTi qveyne-
bisaTvis, rogoricaa saberZneTi, ruseTi, italia. 2011 wlidan maT rigebs saqarTve-
loc SeuerTda. aqedan gamomdinare, saukeTeso praqtikis gaziarebis mizniT, sainte-
reso iqneba, mediaciis procesi ganxilul iqnes gamocdili qveynebis magaliTebze. 

 

5.1. mediacia amerikis SeerTebul StatebSi 

1945 wlidan amerikis SeerTebuli Statebi umTavres rols asrulebs mediaciis 
saSualebiT konfliqtebis daregulirebis sferoSi. aRniSnuls adasturebs is faqti, 
rom meore msoflio omis Semdeg igi CarTuli iyo msoflioSi arsebuli konfliqtebis 
daregulirebis mizniT organizebuli procesebis 12%-Si.159  

mediacia, rogorc damoukidebeli procedura, amerikis SeerTebul StatebSi aq-

tiurad gamoiyeneba 70-iani wlebidan, magram aqve unda aRiniSnos, rom adgilobrivi 

mediaciis magaliTebi jer kidev me-20 saukunis dasawyisidan SeiniSneba.160 amerikis Se-

                                                 
153   Diehl P.F.,  Greig J.M., International Mediation, War and Conflict in the Modern World, Polity Press, 2012, 30. 
154   iqve, 61 - 71. 
155  iqve, 59. 
156   The Nobel Peace Prize 2008". Nobelprize.org. 28 May 2012, <http://www.nobelprize.org/nobel_prizes/peace/ 

laureates/2008/>.  
157   Morasso S.G., Argumentation in Dispute Mediation: A Reasonable Way to Handle Conflict, John Benjamins 

Publishing Company, Amsterdam, 2011, 2.  
158  Alexander N.M., Global Trends in Mediation: Riding the Third Wave, Global trends in Mediation, Centrale für 

Mediation, Otto Schmidt Verlag DE, 2003, 1. 
159  Diehl P.F., Greig J.M., International Mediation, War and Conflict in the Modern World, Polity Press, 2012, 64 - 

65. 
160   Federal Mediation and Conciliation Service, A Timeline of Events in Modern American Labor Relations, 

<http://www.fmcs.gov/internet/itemDetail.asp?categoryID=21&itemID=15810>.  
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erTebuli Statebis mediaciis ganviTarebis istoriaSi aRsaniSnavia 1947 weli, rode-
sac aSS-is mTavrobis damoukidebeli saagentos saxiT Seiqmna `mediaciisa da morige-

bis federaluri samsaxuri~.161 aRniSnuli samsaxuris dafuZneba ganapiroba ekonomi-

kurma krizisma, romelic XX saukunis 30-ian wlebSi daiwyo aSS-Si da meore msoflio 

omis dasrulebis Semdeg kvlav gamZafrda konfliqti qveynis profkavSirebsa da muSa-
xels Soris.162  

dResdReobiT, aSS-is `mediaciisa da morigebis federaluri samsaxuri” momsaxu-

rebas sTavazobs mediaciis sferoSi sxavadasxva sazogadoebriv, industriul da sam-

Tavrobo saagentos.163 

saojaxo, samezoblo da sxva sayofacxovrebo davebis gadawyvetis mizniT media-
cia aSS-Si gamoiyeneba XX saukunis 60-70-iani wlebidan, rac miznad isaxavda, sazoga-

doebis garkveul fenebs gaadvileboda yofiTi davebis mogvareba sasamarTlos Care-

vis gareSe.164  

1990 wels, amerikis kongresma miiRo aqti `samoqalaqo samarTlis reformis Sesa-

xeb”(Civil Justice Reform Act),165 sadac mediacia, rogorc davis gadawyvetis erT-erTi al-

ternatiuli meTodi, kanonmdeblobiT iqna ganmtkicebuli. 

1998 wlis aqtiT `davis alternatiuli gziT gadawyvetis Sesaxeb”166 ki aSS-is sa-
olqo sasamarTloebs daevala davebis alternatiuli meTodiT gadawyvetisaTvis xe-

lis Sewyoba.167 sainteresoa, rom davis gadawyvetis alternatiul meTodebs Soris yve-
laze xSirad gamoiyeneba mediacia, rasac mowmobs amerikis federaluri sasamarTloe-

bis centris mier momzadebuli 2011 wlis angariSi.168 2010-2011 wlis zafxulSi 49 fe-

deralur saolqo sasamarTlos mier ganxiluli 28267 saqmidan, romlis gadasawyvetad 

gamoyenebul iqna davis alternatiuli gziT mogvarebis meTodebi (mediacia, arbitra-
Ji, minisasamarTlo da sxv.), 17833 saqme gansaxilvelad gadaeca mediators.169 

`davis alternatiuli gziT gadawyvetis Sesaxeb” aqti aseve avalebs saolqo sasa-

marTloebs, uzrunvelyon davis alternatiuli gziT gadawyvetis erT-erTi meTodis 

gamoyeneba mainc.170 
2001 wels miRebul iqna `erTgvarovani aqti mediaciis Sesaxeb”,171 romelic media-

ciis Sesaxeb sakanonmdeblo normebis nakrebia. `erTgvarovani aqti mediaciis Sesaxeb” 

xels uwyobs aSS-Si mediaciis gamoyenebas da, imavdroulad, garkveul privilegias 

aniWebs procesSi monawile mxareebs.172 

                                                 
161  Federal Mediation and Conciliation Service, <www.fmcs.gov>.  
162   Labor in America: The Worker's Role, <http://usa.usembassy.de/etexts/oecon/chap9.htm >. 
163   Federal Mediation and Conciliation Service, <http://www.fmcs.gov/internet/itemDetail.asp? categoryID= 

465&itemID= 23210 >. 
164   История медиации,<http://mosmediator.narod.ru/istoriya_mediatsii/ >. 
165   Civil Justice Reform Act, 1990 (U.S.) 
166   Alternative Dispute Resolution Act, 1998 (U.S.)  
167   In Resolving Disputes, Mediation Most Favored ADR Option in District Courts, The Third Branch News, United 

States  Court, July 2006, <http://www.uscourts.gov/news/TheThirdBranch/06 - 07 - 01/In_Resolving_Disputes_ 
Mediation_Most_Favored_ADR_Option_in_District_Courts.aspx>. 

168   Stienstra D., ADR in the Federal District Courts: An Initial Report, Federal Judicial Center, November 16, 2011, 
<http://www.fjc.gov/public/pdf.nsf/lookup/adr2011.pdf/$file/adr2011.pdf>. 

169   iqve, 15. 
170   Alternative Dispute Resolution Act, 1998 (U.S.), Section 4. 
171   Uniform Mediation Act, section 2,(1), last amended in 2003,  
  < https://www.law.upenn.edu/library/archives/ulc/mediat/2003finaldraft.htm#TOC1_2>.  
172   Diaz L.M., Oretskin N., The U.S. Uniform Mediation Act and the Draft UNCITRAL Model Law on International 

Commercial Conciliation, <http://www.mediate.com/articles/daiz2.cfm >. 
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aSS-Si mediaciis institutis ganviTarebaSi didi wvlili miuZRvis amerikis ad-
vokatTa asociacias, amerikis arbitraJTa asociacias, asociacias konfliqtebis da-
regulirebisaTvis. swored maT mier iqna SemuSavebuli da SemdgomSi miRebuli `media-
torTa qcevis modeluri standartebi”.  

 

5.2. mediacia avstraliaSi 

20 welze metia, rac avstraliaSi mediacia aqtiurad gamoiyeneba.173 pirvelad, 
1991 wels, avstraliis mTavrobam miiRo kanoni `sasamarTlos (mediacia da arbitraJis) 
Sesaxeb”,174 romlis Tanaxmad saojaxo da federalur sasamarTloebs ufleba mieniWaT, 
mxareTaTvis SeeTavazebinaT mediaciiT an arbitraJiT sargebloba.175 

1994 wels ZalaSi Sevida kanoni `saojaxo urTierTobebis Sesaxeb”,176 romelic 
iTvaliswinebda sasamarTlos mier yvela an sadavo saqmeTa nawilis mediatorisaTvis 
gadacemas.177 

1997 wlis avstraliis kanonis `mediaciis Sesaxeb” da `sasamarTlo kanonmdeblo-
bis cvlilebebTan dakavSirebiT” kanonis  Tanaxmad, federalur sasamarTloebs uf-
leba miecaT, saqme gadaecaT mediatorisaTvis rogorc mxareTa Tanxmobis safuZvel-
ze, ise mis gareSe.178 

aRsaniSnavia avstraliis marTlmsajulebis xelmisawvdomobis sakonsultacio 
komitetis 1994 wlis angariSi, ris safuZvelzec saWirod iqna cnobili specialuri 
organos Seqmna, romelic mTavrobas, federalur sasamarTloebsa da tribunalebs ga-
uwevda konsultaciebs davebis alternatiuli gziT gadawyvetis sakiTxebTan dakavSi-
rebiT.179 aqedan gamomdinare, 1995 wels avstraliaSi Seiqmna `davebis alternatiuli 
gziT gadawyvetis erovnuli sakonsultacio sabWo”. 

arbitraJisa da mediatoris momsaxurebis sferoSi erT-erT yvelaze warmate-
bul da gamocdil organizaciad miiCneva `avstraliis arbitraJTa da mediatorTa in-
stituti~, romelic 1975 wels Seiqmna.180 

avstraliaSi mediacia yvelaze xSirad gamoiyeneba saojaxo davebis gadawyvetis 
mizniT.181 aRsaniSnavia, rom saojaxo davebis 95% regulirdeba davis alternatiuli 
gadawyvetis meTodebiT.182 

                                                 
173   Kalowski J., Mediation in Australia  -  Through the cultural prism: mediation in Australia, June 2009, Article for 

publication in 2009, Diversité des médiations du monde: Afriques  -  Orients  -  Amériques... et Europes, 
<http://www.jok.com.au/publications/mediation - in - australia>. 

174   Courts (Mediation and Arbitration) Act, 1991(Australia) <http://www.comlaw.gov.au/Details/C2004A04188>. 
175   Основы медиации (посредничества), МЕДИАТОР – ВНЕСУДЕБНЫЕ ПРОЦЕДУРЫ  -  АЛЬТЕРНАТИВНОЕ 

УРЕГУЛИРОВАНИЕ СПОРОВ - ПРИМИРЕНИЕ СТОРОН, <http://mosmediator.narod.ru/ status_mediatora/ 
osnovi_mediatsii_posrednichestva_>.  

176   Domestic Relationships Act, 1994 (Australia) – (Effective: 17/12/09). 
177   ix. iqve, Part 2, 8. 
178  Основы медиации (посредничества), МЕДИАТОР – ВНЕСУДЕБНЫЕ ПРОЦЕДУРЫ  -  АЛЬТЕРНАТИВНОЕ  УРЕГУ-

ЛИРОВАНИЕ СПОРОВ  -  ПРИМИРЕНИЕ СТОРОН, <http://mosmediator.narod.ru/status_ mediatora/osnovi_ mediatsii_  
posrednichestva_>. 

179 National Alternative Dispute Resolution Advisory Council (NADRAC), About NADRAC. <http://www. 
nadrac.gov.au/about_NADRAC/Pages/default.aspx>.  

180   The Institute of Arbitrators & Mediators Australia (IAMA), <http://www.iama.org.au/institute.htm>  
181   Основы медиации (посредничества), МЕДИАТОР - ВНЕСУДЕБНЫЕ ПРОЦЕДУРЫ  -  АЛЬТЕРНА ТИВНОЕ УРЕГУ-

ЛИРОВАНИЕ СПОРОВ  -  ПРИМИРЕНИЕ СТОРОН. 
  <http://mosmediator.narod.ru/status_mediatora/osnovi_mediatsii_posrednichestva_>. 
182   iqve. 
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5.3. mediacia did britaneTSi 

inglisis mTavroba aqtiurad uWers mxars mediaciis ganviTarebas samoqalaqosa-
marTlebrivi davebis gadawyvetis procesSi.183 aRniSnuls mowmobs 2012 wlis aprilSi 
didi britaneTis ministris mier gakeTebuli gancxadeba, rom yovelwliurad mTavro-
ba damatebiT 10 milion funt sterlings gamoyofs mediaciis procesebisaTvis, rac 
jamSi 25 milion funt sterlings Seadgens weliwadSi.184  

didi britaneTis iusticiis saministros mier mowodebuli informaciis Tanax-
mad, ganqorwinebasTan dakavSirebuli finansuri da qonebrivi davebis mediaciis saSu-
alebiT gadawyvetis saSualo Rirebuleba Seadgens 1000 funt sterlings, xolo sasa-
marTlos daxmarebiT — 4000 funt sterlings.185 aqve unda aRiniSnos drois ekonomia, 
romelic mediacias axasiaTebs. mediaciis procesi, saSualod, grZeldeba 110 dRe, xo-
lo sxva saSualebebiT davebis mogvareba — 435 dRe.186 

sainteresoa, rom did britaneTSi, maTTvis, visac ar gaaCniaT sakmarisi saxsrebi, 
raTa sakuTari interesebis dasacavad mimarTos sasamarTlos, saxelmwifo gamoyofs 
saWiro dafinansebas.187 saojaxo urTierTobebTan da bavSvebTan dakavSirebuli sa-
kiTxebi iuridiul momsaxurebaTa farTo speqtrs moicavs da amitom, prioritetulia 
saxelmwifo dafinansebis miRebisaTvis.188 amasTan, saxelmwifo dafinansebis miRebi-
saTvis dainteresebuli mxare, 2011 wlis 6 aprilis `praqtikuli direqtiva 3”-is da 
masTan arsebuli protokolis Tanaxmad, saxelmwifo dafinansebis miRebamde valdebu-
lia Sexvdes mediators.189 aRniSnuli Sexvedra SeiZleba ar Sedges mxolod im SemTxve-
vaSi, Tu erT-erTi mxare winaaRmdegia mivides sainformacio Sexvedraze, aseve Tu me-
diatori daadasturebs, rom aRniSnuli dava ver ganixileba mediaciis mosamzadebel 
Sexvedraze, an saqme exeba ojaxur Zaladobas da a.S.190 

britaneTis iusticiis saministros mier Catarebuli kvlevis Sedegad dadginda, 
rom 2004-2010 wlebSi mediaciis (saxelmwifos mier dafinansebuli) saSualebiT ganxi-
luli 137440 saqmidan 62% dasrulda SeTanxmebiT, 4% — nawilobrivi SeTanxmebiT da 
34% — warumateblad.191 

mediaciis warmoebaSi erT-erTi wamyvani adgili uWiravs davis efeqturi gadawyve-

tis centrs (Centre for Effective Dispute Resolution), romelsac 20-wliani gamocdileba aqvs da-
vebis gadawyvetis, konfliqtebis daregulirebisa da aRniSnul sferoSi treiningebis Ca-

                                                 
183   Wood  B. (the acting Chair of the Civil Mediation Council), Mediation a success in civil justice system, 23 May 

2012, <http://www.justice.gov.uk/news/features/mediation - a - success - in - civil - justice - system>.  
184   Djanogly J. (Justice Minister), The Law Society Family Mediation event, 16 April 2012, <www.justice. 

gov.uk/news/speeches/jonathan - djanogly/the - law - society - family - mediation - event>. 
185   Family mediation  -  an alternative to courts, 4 January 2011, <www.justice.gov.uk/news/features/features - 

040111a>.  
186   iqve. 
187  < http://www.legalservices.gov.uk/public/what_legal_aid.asp>.  
188  Funding Code Decision Making Guidance  -  Family (Section 20) Sept 07, 20.1 (1), <http://www. legalservices. 

gov.uk/docs/cls_main/FundingCodeDecisionMakingGuidanceFamily(Sections20)Sept07.pdf > 
189   PRACTICE DIRECTION 3A – PRE - APPLICATION PROTOCOL FOR MEDIATION INFORMATION AND ASSESSMENT, 

This Practice Direction supplements FPR Part 3, 2011(UK), <http://www.justice.gov.uk/ courts/procedure - 
rules/family/practice_directions/pd_part_03a>.  

190   ix. iqve, Annex C. 
191   Quartermain S., Sustainability of mediation and legal representation in private family law cases  -  Analysis of 

legal aid administrative datasets, Ministry of Justice Research Series 8/11, November 2011, < http://www. 
justice.gov.uk/downloads/publications/research - and - analysis/moj - research/sustainability - mediation - private 
- family - law.pdf>.  
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tarebis sferoSi.192 aseve, aRsaniSnavia centris mniSvnelovani roli inglisisa da uelsis 
sasamarTlo sistemasa da saqmian sferoSi mediaciis ganviTarebis mxriv.193 

 

5.4. mediacia ruseTSi 

ruseTisTvis mediaciis instituti ucxo ar aris, vinaidan jer kidev gasuli sau-
kunis meore naxevarSi ruseTi/sabWoTa kavSiri erT-erT yvelaze aqtiur mediators 
warmoadgenda saxelmwifoTaSorisi davebis mogvarebaSi.194 

ruseTis sasamarTlo sistemaSi Tanamedrove mediaciis danergvis mimarTulebiT 
win gadadgmul nabijad SeiZleba miCneul iqnes 2004 wels ruseTis prezidentis gamos-
vla qveynis mosamarTleTa me-6 yrilobaze,195 sadac man ganacxada davebis alternati-
uli gziT gadawyvetis meTodebis gamoyenebis saWiroebis Taobaze.196 am mxriv, 2006 
wels SemuSavebul iqna pirveli kanonproeqti, romelic iTvaliswinebda ruseTis saka-
nonmdeblo sistemaSi mediaciis damkvidrebas, magram aRniSnulma kanonproeqtma ver 
miiRo saWiro mxardaWera qveynis sakanonmdeblo organoebis mxridan.197 

2008 wels ruseTis mosamarTleTa rigiT me-7 yrilobaze kvlav dadga sakiTxi, sa-
kanonmdeblo wesiT ganesazRvraT davis alternatiuli gziT gadawyvetis meTodebi.198 
Sedegad, ruseTis prezidentis davalebiT, orwliani sakanonmdeblo muSaobis Semdeg, 
saxelmwifo dumas waredgina kanonproeqti mediaciis proceduris Sesaxeb199 da Sesaba-
mis sakanonmdeblo aqtebSi cvlilebebis SetanasTan dakavSirebiT.200 

sabolood, 2011 wlis 1 ianvars, ZalaSi Sevida kanoni `mediatoris monawileobiT 
davebis mogvarebis alternatiuli proceduris (mediaciis proceduris) Sesaxeb”. ka-
noni SemuSavebul iqna ruseTSi davebis alternatiuli gziT gadawyvetisa da qveynis 
sasamarTloebze datvirTvis Semsubuqebis mizniT.201 

arsebuli kanonis Tanaxmad, mediaciis saSualebiT regulirdeba `samoqalaqo 
urTierTobebis sferoSi wamoWrili davebi, maT Soris samewarmeo da ekonomikuri saq-
mianobis ganxorcielebasTan dakavSirebuli, agreTve, SromiTi da saojaxo samar-
Tlebrivi urTierTobebidan gamomdinare davebi~.202 gamonaklisia, Tu aRniSnul sfe-

                                                 
192  About CEDR/Making a difference, What you need to know about CEDR, <http://www.cedr.com/about_us/>. 
193   iqve. 
194   Diehl P.F., Greig J.M., International Mediation, War and Conflict in the Modern World, Polity Press, Jul 31, 

2012, 61 - 66. 
195   <http://www.ssrf.ru/ss_detale.php?newid=672>. 
196   Tsisana Shamlikashvili, Mediation in the neighbouring countries: the case of Russia (Note), DIRECTORATE 

GENERAL FOR INTERNAL POLICIES POLICY DEPARTMENT C: CITIZENS' RIGHTS AND CONSTITUTIONAL AFFAIRS 
(This document was requested by the European Parliament's Committee on Legal Affairs), 2011, 10, Semdgomi 
miTiTebiT. xelmisawvdomia: <http://www.europarl.europa. eu/document/ activities/cont/201105/20110518 
ATT19578/20110518ATT19578EN.pdf>. 

197   iqve, 11 - 12. 
198   iqve, 12 - 13. 
199  ix. Законопроект № 341071 - 5 Об альтернативной процедуре урегулирования споров с участием пос-

редника (процедуре медиации), 2010, < http://www.strategy-sro.ru/index.php?option=com_content&view= 
article&id=68:341071-5&catid=70:lawprojects&Itemid=86>.  

200  ix. Законопроект № 341063 - 5 О внесении изменений в отдельные законодательные акты Российской 
Федерации в связи с принятием Федерального закона "Об альтернативной процедуре урегулирования спо-
ров с участием посредника (процедуре медиации)", 2010, <http://asozd2.duma.gov.ru/main. nsf/ (Spravka)? 
OpenAgent&RN=341063 - 5&02>. 

201  Пояснительная записка к проекту Федерального закона "Об альтернативной процедуре урегулирования 
споров с участием посредника(процедуре медиации)", 2010, <http://asozd2.duma.gov.ru/ main.nsf/(Spravka)? 
OpenAgent&RN=341071-5&02>. 

202  Федеральный закон Российской Федерации "Об альтернативной процедуре урегулирования споров с 
участием посредника (процедуре медиации)”, 2010. N 193 - ФЗ, Статья 1(2): “возникающим из 
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roebSi wamoWrili davebi exeba an SeiZleba Seexos mesame pirebis uflebebsa da inte-
resebs, romlebic ar monawileoben mediaciis procesSi.203 

ruseTis kanonmdeblobiT, mediacia nebayoflobiTi procesia da mxolod mxare-
Ta SeTanxmebiT SeiZleba warimarTos.204 

ruseTis federaciaSi mediaciis integraciaSi mniSvnelovan rols asrulebs me-
diaciisa da samarTlis samecniero-meTodologiuri centri.205 mediaciis samarTleb-
rivi sistemis ganviTarebaSi misi aqtiuri roli, mis mier organizebuli treiningebi 
da seminarebi xels uwyobs aRniSnul sferoSi sazogadoebis cnobierebis amaRlebas.206 

 

6. mediaciis perspeqtiva qarTul samarTlebriv sistemaSi 

saqarTvelos samoqalaqo saproceso samarTalsa da rig sakanonmdeblo normebSi 
mediaciasTan dakavSirebiT Sesuli cvlilebebi cxadyofs saxelmwifos dainteresebas 
aRniSnuli sferos ganviTarebiT. 

saqarTvelos sakanonmdeblo sistemaSi pirvelive etapze gamoikveTa rogorc sa-
samarTlo,207 ise arasasamarTlo mediaciis saxeebi.208 mediaciis orive saxis sawyis 
etapze danergva xels Seuwyobs mocemuli institutis swraf ganviTarebas, sazogado-
ebis cnobierebis amaRlebas da, maTi warmatebiT gamoyenebis SemTxvevaSi, samomavlod, 
sxva saxis (sakorporacio, SromiTi, saganmanaTleblo da a.S.) davebis mediaciis saSua-
lebiT mogvarebas. 

mediaciis danergvis erT-erTi winapiroba saqarTvelos sasamarTloebis gan-
tvirTvaa, ris saWiroebac gamomdinareobs bolo sami wlis ganmavlobaSi (2009-2011 ww.) 
Tbilisis saqalaqo sasamarTloSi Semosuli samoqalaqo saqmeebis statistikuri mona-
cemebidan.209 gansakuTrebiT aRsaniSnavia saojaxo, samemkvidreo da samezoblo davebi, 
romelTa ganxilvac, saqarTvelos samoqalaqo saproceso kodeqsis Tanaxmad, ukve me-
diacias eqvemdebareba.210  

mxolod 2011 wlis monacemebiT, saojaxosamarTlebriv davebTan dakavSirebiT 
Tbilisis saqalaqo sasamarTloSi gansaxilvelad Sevida 2387 saqme. marTalia, maTi na-
wili ar eqvemdebareba mediacias,211 magram, miuxedavad amisa, meuRleTa ganqorwinebas-
Tan (1017 saqme) da alimentis gadaxdevinebasTan dakavSirebuli (611 saqme) saqmeebis 
ukve mediaciis saSualebiT ganxilva sasamarTlos did Svebas miscems.  

                                                                                                                                                         
гражданских правоотношений, в том числе в связи с осуществлением предпринимательской и иной 
экономической деятельности, а также спорам, возникающим из трудовых правоотношений и семейных 
правоотношений”,  http://graph.document.kremlin.ru/page.aspx?1;1292564. 

203   iqve, Статья 1(5). 
204   iqve, Статья 7(1). 
205  Научно - Методический Центр Медиации и Права, История Центра медиации и права,  

<http://www.mediacia.com/aboutus.htm>.  
206   iqve.  
207  ix. 2011 wlis 20 dekembers, saqarTvelos samoqalaqo saproceso kodeqss daemata XXI1 Tavi  -  

sasamarTlo mediacia, romlis saSualebiT sasamarTlo mediacias daqvemdebarebuli 
saqmeebi (sssk, muxli 1873), mxareTa SeTanxmebiT dasrulebis mizniT, SeiZleba gadaeces 
mediators.  

208  saqarTvelos kanoni “janmrTelobis dacvis Sesaxeb” iTvaliswinebs samedicino mediacias, 
aseve saqarTvelos kanoni “notariatis Sesaxeb” — sanotaro mediacias, rac saSualebas 
iZleva dava gadawydes sasamarTlos Carevis gareSe. 

209   Tbilisis saqalaqo sasamarTlos 2009, 2010, 2011 wlis statistikuri monacemebi samoqalaqo 
saqmeebze davis saxeebis mixedviT. informaciis naxva SesaZlebelia <http://www.tcc.gov.ge/ 
index.php?m=534&newsid=179>.  

210   saqarTvelos samoqalaqo saproceso kodeqsi, muxli 1873. 

211   iqve.  
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saqarTveloSi mediaciis ganviTarebisa da danergvis mniSvnelovan aqtad SeiZle-
ba CaiTvalos sasamarTlo mediaciis sapilote proeqti, romelic saqarTvelos iusti-
ciis umaRlesi sabWos, saqarTvelos iusticiis umaRles skolas, Tbilisis saqalaqo 
sasamarTlos, iv. javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis dave-
bis alternatiuli gadawyvetis nacionaluri centrs, germaniis saerTaSoriso Tanam-
Sromlobis sazogadoebasa212 da marTlmsajulebis damoukideblobis da samarTlebri-
vi gaZlierebis proeqts213 Soris gaformebuli urTierTTanamSromlobis memorandu-
mis Tanaxmad Seiqmna.214  

sapilote proeqti pirvel etapze iTavliswinebs mediatorTa jgufis momzade-
bas, romlebic konkursis safuZvelze iqnebian SerCeuli.215 momavali mediatorebi Se-
iswavlian mediaciis procesis warmarTvis Taviseburebebs, SeiZenen mediatorisaTvis 
damaxasiaTebel saWiro unar-Cvevebs, rac maT saSualebas miscems, proeqtis fargleb-
Si warmarTon mediaciis procesi.216 

aRsaniSnavia, rom mediaciis procesis warmatebiT dasrulebaSi umniSnelovanesi 
roli swored mediators eniWeba, vinaidan misi damkvirvebloba, ganaTleba da profe-
sionalizmi ganawyobs mxareebs molaparakebebis warmoebisaTvis.  

garda mediatorTa momzadebisa, mediaciis danergva aseve iTvaliswinebs mosa-
marTleTa da iuristTa/advokatTa momzadebas. mosamarTleTa daxmarebiT mkafiod 
unda gaimijnos yvela saxis davebi, romelTa specifikidan gamomdinare SesaZlebeli 
iqneba mediaciis gamoyeneba. Tavis mxriv, mniSvnelovania mediaciis SeTavazeba iuris-
tTa/advokatTa mxridan, maT mier gaweuli konsultacia TavisTavad angariSgasawevi 
iqneba mxareTa mier gadawyvetilebis miRebis dros.  

sapilote proeqtis mimdinareobisas, sazogadoebis informirebulobisa da cno-
birebis amaRlebis mizniT, aseve mizanSewonili iqneba sazogadoebis ganviTarebis 
sxvadasxva etapze, maT Soris skolebsa da umaRles saswavlo dawesebulebebSi, media-
ciis saganmanaTleblo kursebis Catareba. 

am mxriv, mediaciis institutis ganviTarebas aqtiurad uwyobs xels ivane java-
xiSvilis saxelobis Tbilisis saxelmwifo universitetTan arsebuli davis alterna-
tiuli gadawyvetis erovnul centri, romelic 2011 wels Seiqmna. saqarTveloSi davis 
alternatiuli gadawyvetis institutis popularizaciisa da ganviTarebis mizniT, 
centri ganaxorcielebs sxvadasxva saganmanaTleblo programas rogorc momaval me-
diatorebTan, iseve studentebTan, profesor-maswavleblebTan, advokatebTan.217 aqve 
aRsaniSnavia mediaciis centris aqtiuri monawileoba sasamarTlo mediaciis sapilo-
te proeqtis ganxorcielebaSi. 

mediaciis institutis danergvas ganapirobebs warmatebuli saerTaSoriso praq-
tika, romelic zemoT mokled ganvixileT. aqedan gamomdinare, saqarTveloSi mediaci-

                                                 
212  Deutsche Gesellschaft für Internationale Zusammenarbeit (GIZ) GmbH, <http://www.giz.de/ en/html/about_ 

giz.html>.  
213   <http://www.ewmi - jilep.org/ka/about/about - jilep>.  
214  2012 wlis maisSi gaformebuli memorandumis Tanaxmad, Tbilisis saqalaqo sasamarTloSi 

ganxorcieldeba sasamarTlo mediaciis sapilote proeqti, damatebiT ix. `sasamarTlo 
mediaciis TemasTan dakavSirebiT memorandumi gaformda”, maisi 8, 2012, http://hcoj.gov.ge/ 
ge/press/news.  

215   `mediatoris kandidatTa SesarCevi konkursi grZeldeba”, ivnisi 12, 2012, <http://hcoj.gov.ge/ 
ge/ press/news>. 

216   iqve.  
217 <http://www.ewmi - jilep.org/ka/news/179 - opening - of - the - jilep - supporter - learning - centre - in - tbilisi - 

state - university - tsu - law - school>.  
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is institutis ganviTareba warmoudgenelia saerTaSoriso, sajaro, arasamTavrobo 
da kerZo organizaciebis, centrebis gamocdilebis gaziarebis gareSe.  

gasaTvaliswinebelia, rom saqarTvelo mimzidvel biznesgaremos sTavazobs 
ucxo qveynis moqalaqeebs, rac TavisTavad ar gamoricxavs saqmianobis ganmavlobaSi 
sxvadasxva gaugebrobis warmoSobas. aqedan gamomdinare, mediaciis monawile SeiZleba 
iyos sxvadasxva qveynis moqalaqe, rac saqmis warmoebas gaarTulebs. am SemTxvevaSi, me-
diacia, misi specifikidan gamomdinare, davis gadawyvetis yvelaze xelsayrel meTods 
warmoadgens, rac dakavSirebulia rogorc drois, ise materialur ekonomiasTan. 

mogexsenebaT, meuRleTa ganqorwineba fsiqologiurad rTul procesTan aris 
dakavSirebuli. sasamarTlos mier amgvari davis da masTan arsebuli sakiTxebis gan-
xilva, TavisTavad, ukavSirdeba pirad emociebsa da gancdebs, garda materialuri in-
teresisa. aqedan gamomdinare, mosamarTle mxolod SeZlebs ixelmZRvanelos sakanon-
mdeblo normiT, rac orive mxarisaTvis SeiZleba misaRebi ar iyos da erTgvari ukma-
yofileba gamoiwvios. mediacia ki meuRleebs saSualebas miscems, ganixilon piradi 
sakiTxebi, romelTac ufro didi gavlena SeiZleba hqondes TiToeul mxareze da, wmin-
da pirovnuli Tvisebebidan, urTierTobebidan gamomdinare, mividnen erTobliv das-
kvnamde, romelic ase Tu ise orive mxarisaTvis misaRebi iqneba.  

aranakleb perspeqtiuli iqneba mediacia samezoblo davebis ganxilvis procesSi. 
qarTveli xalxis temperamentidan da Rirsebis SegrZnebidan gamomdinare, mezoblebs 
Soris dava SeiZleba warmoiSvas yofiTi cxovrebis yovel etapze da xSir SemTxvevaSi, 
arc erTi mxare ar iqneba Tanaxma, daTmos sakuTari poziciebi, rasac Sedegad sasamar-
Tlo procesi SeiZleba mohyves.  

saqarTveloSi, mediaciis damkvidrebasTan dakavSirebiT mimdinare procesebis 
ganviTarebis siswrafidan da sasamarTlo sistemis aqtiurobidan gamomdinare, media-
ciis damkvidrebis realuri winapiroba arsebobs. TavisTavad, aRniSnuli procesi 
garkveuli etapebis gavlas saWiroebs, magram ukve arsebuli saerTaSoriso gamocdi-
leba saSualebas iZleva, ufro swrafad dainergos mediacia saqarTveloSi. 

 

7. daskvna 

konfidencialuroba, fulisa da drois ekonomia, araformaluri garemo, proce-
sis mimdinareobisa da Sedegis kontroli, yvela es aspeqti ganapirobebs mediaciis 
upiratesobas saqmis sasamarTlo wesiT gadawyvetisgan gansxvavebiT.  

aRsaniSnavia, rom mediacia umTavresad gamoiyeneba samoqalaqo saqmeebis ganxil-
visaTvis. misi daxmarebiT SesaZlebelia mogvardes samezoblo, samemkvidreo, samedi-
cino, komerciuli davebi, sadac dava SeiZleba gadawydes sakanonmdeblo normebis 
miRma, araformaluri molaparakebis warmoebis gziT. 

gansxvavebulia aseve mediaciis warmoebis teqnika, romelic damokidebulia Ta-
vad saxelmwifosa da sxvadasxva kerZo organizaciisa Tu centris arCevanze, gamomdi-
nare iqidan, Tu ramdenad aqtiurad monawileobs mediatori mxareTa Soris arsebuli 
davis gadawyvetis procesSi. rogorc ukve aRiniSna, mediaciiT gaTvaliswinebuli da 
mxareTaTvis misaRebi gadawyvetilebis miRebaSi mniSvnelovani wvlili miuZRvis medi-
ators. misi profesionalizmi, gamocdileba, ganaTleba saSualebas iZleva, dacul iq-
nes mediaciis umTavresi principi — konfidencialuroba, aseve akontrolos mediaci-
is procesis vadebi saboloo gadawyvetilebis droulad miRebis mizniT, da ganawyos 
mxareebi urTierTSeTanxmebisaTvis. 

msoflioSi arsebuli warmatebuli praqtikuli gamocdileba da saqarTvelos 
sasamarTloebSi ganxiluli samoqalaqo saqmeebis mzardi raodenoba, saqarTveloSi 
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mediaciis institutis damkvidrebis erT-erT winapirobaa. am mxriv, saqarTvelos saka-
nonmdeblo sistemaSi ukve ganxorcielebuli cvlilebebi da damatebebi mowmobs medi-
aciis institutisadmi seriozul dainteresebas. 

gasaTvaliswinebelia, rom saqarTveloSi ganqorwinebisa da samezoblo davebis 
dros mxareTa Soris arsebuli gaugebroba, dapirispireba, pirvel rigSi, pirad wyenas 
ukavSirdeba da maT ar surT, gaigon erTmaneTis problemebi da, am mxriv, raime saxis 
daTmobaze wavidnen. swored amitom, isini mimarTaven sasamarTlos da xSir SemTxveva-
Si, advokatebs sTxoven maTi interesebis dacvas. sabolood ki sasamarTlo procesze 
xSiria iseT garemoebebsa da faqtebze saubari, rac kanonmdeblobiT ver daregulir-
deba. aqedan gamomdinare, mediacia ara marto aaridebs sasamarTlos uamravi drois 
dakargvas, aramed es procesi ganapirobebs molaparakebebis axal safexurze gadas-
vlas, rac sasamarTlo sistemis srulyofil funqcionirebas Seuwyobs xels. 

saqarTvelos sasamarTlo mediaciis valdebulebiT xasiaTs SeiZleba mxareTa 
mxridan erTgvari ukmayofileba mohyves, magram, vinaidan aRniSnuli instituti axa-
lia qarTuli sazogadoebisaTvis, didia albaToba imisa, rom mxareebma mediacias nak-
lebad mimarTon, rom ara misi savaldebulo xasiaTi. 

gamomdinare iqidan, rom mediacia TandaTan idgams fexs saqarTveloSi, saerTa-
Soriso praqtika, mediaciis saxeebi da warmoebis taqtika, misi gamoyenebis sferoebi 
da, rac mTavaria, mediatoris roli davis mogvarebis procesSi, saSualebas miscems 
mkiTxvels zogadi warmodgena Seeqmnas davis gadawyvetis iseT alternatiul meTod-
ze, rogoricaa mediacia. 
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BARBARE OKROPIRIDZE 
 
 

MEDIATION – NOVELTY IN MODERN GEORGIAN JUSTICE AND DEVELOPMENT 
PERSPECTIVES BASED UPON INTERNATIONAL PRACTICE 

 
1. Meaning and Role of Mediation in Conflict Resolution 

 
1.1. History of Mediation 

 
1.1.1. Mediation in Ancient Greece 

 
International mediation as a method of conflict settlement has a rather longer practical history than 

theoretical.1 It was used in ancient Egypt, Babylon and Assyria in 3000 B.C.2 
The multi-century experience of Ancient Greece in negotiations and utilization of mediation 

methodology has a significant share in mediation development.3 
It is noteworthy that conflict and struggle was an integral part of Greek lifestyle,4 and negotiations 

and compromise had a leading role in terms of improving their internal relationships.5 They used to refer to 
both: mediation and arbitrage.6 The main objective of Greek arbiters was to settle disputes through 
mediation or conciliation;7 however, the sources do not indicate what specific disputes arbitrage and 
mediation were used for.8 There are about two hundred cases of arbitrage-settled interstate disputes starting 
from archaic era to late Hellenic era.9 Exactly, the solicitation by ancient Greek politicians ensured the 
peaceful settlement of contradiction between Macedonians and Etolians during the first Macedonian war.10 
The negotiations aiming to achieve the above mentioned settlement lasted for four years.11 It is also 

                                                 
1  Kleiboer M., Understanding Success and Failure of International Mediation, Journal of Conflict Resolution, VOL. 

40. No. 2, 1996, 360, <http://www.engagingconflict.it/ec/wp - content/uploads/2012/06/Kleiboer - Understanding 
- Success - and - Failure - of - International - Mediation.pdf >. 

2  Bühring-Uhle C., Kirchhoff L., Scherer G., Arbitration and Mediation in International Business, Kluwer Law 
International, Alphen aan den Rijn /the Netherlands, 2006, Chapter 6, 177. 

3   Id. 16-17. 
4   Ager S.L., Arbitration in The Oxford Encyclopedia of Ancient Greece and Rome, Vol. 1, Oxford University Press, 

New York, 2010, 151. 
5  Id.; also see: Ager S.L., Roman Perspectives on Greek Diplomacy (The conceptual clash: Greek diplomacy of 

compromise and Roman iustum bellum), Diplomats and Diplomacy in the Roman World, Vol. 304, BRILL, 
Leiden/Boston, 2009, 16,17, <http://historiantigua.cl/wp - content/uploads/2011/07/Diplomats - and - Diplomacy 
- in - the - Roman - World.pdf >. 

6  Ager S.L., Arbitration in The Oxford Encyclopedia of Ancient Greece and Rome, Vol. 1, Oxford University Press, 
New York, 2010, 151. 

7  Ager S.L., Arbitration in The Oxford Encyclopedia of Ancient Greece and Rome, Vol. 1, Oxford University Press, 
New York, 2010, 151. 

8  Id. 
9  Id. 152. 
10  Ager S.L., Roman Perspectives on Greek Diplomacy (The conceptual clash:Greek diplomacy of compromise and 

Roman iustum bellum), Diplomats and Diplomacy in the Roman World, Vol. 304, BRILL, Leiden/Boston, 2009,  
27, 29, <http://historiantigua.cl/wp - content/uploads/2011/07/Diplomats - and - Diplomacy - in - the - Roman - 
World.pdf >. 

11  Dmitriev S., The Greek Slogan of Freedom and Early Roman Politics in Greece, Oxford University Press, 2011, 
147.  
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interesting that very often Greeks refused to use their own method of conflict resolution and denied 
mediation or fulfillment of an arbiter’s decision.12 

 
1.1.2. Mediation in Georgia 

 
Alternative ways of dispute settlement, such as mediation, were popular in Georgia in XIX c.13 With 

this regard, we should mention mediation courts in Khevsureti and Svaneti regions that did not have 
permanent presence but took place whenever necessary and were extremely focused. 14In Georgian regions 
such as Svaneti and Khevsureti tribal relationships governed.15 Disputes arising within the tribe would be 
resolved internally where the Head of tribe acted as a key conciliator – mediator.16 

The mediation court of Khevsureti – "Rjuli" (generation) addressed only private litigations.17 
Envisaged that "murder, injury – wounding, abuse, damage of private property, etc. represented violations 
of private law (...), the subsequent trial would fall within the mediation court’s competence".18 

Mediation court in Svaneti was called "Morevi" (swirl) and it dealt with both: criminal and civil 
cases.19 The use of mediation in conflict resolution depended upon the will of the parties involved. They 
were authorized to choose mediators.20 Obviously, "Morevi" was respected and trusted by Svaneti 
settlers.21 

It should be noted that the litigation of complicated cases through habitual normative would be 
delegated only to “Rjuli” and "Morevi" in Svaneti and Khevsureti,22 despite the efforts of Russian 
governance to prohibit self-resolution practice in the regions.23 

 
1.1.3. Modern Mediation 

 
In the 70-80’s of XX century mediation found its rapid development in such countries of general 

justice as: the USA, Australia, Canada, England and Wales.24 Mediation is widely used in both: private 
cases and forensic programs.25 Australia and the USA maintain their leading role in mediation 
development.26 

                                                 
12  Ager S.L., Roman Perspectives on Greek Diplomacy (The conceptual clash: Greek diplomacy of compromise and 

Roman iustum bellum), Diplomats and Diplomacy in the Roman World, Vol. 304, BRILL, Leiden/Boston, 2009, 
16, with reference to:. <http://historiantigua.cl/wp - content/uploads/2011/07/Diplomats - and - Diplomacy - in - 
the - Roman - World.pdf> [Jun/2012]. 

13  Tsertsvadze G., Mediation, Alternative form of dispute settlement; TSU, “Meridiani” publishing. Tb., 2010, 79. 
14  Davitashvili G., Mediation Court in Svaneti. TSU, TSU Publishing, Tb., 2002, 4. 
15  Davitashvili G.,  “Forensic organization and process in Georgian justice”; TSU publishing, Tb. 2002, 4. 
16  Id. 
17  Davitashvili G., “Mediation justice or “Rjuli” in Khevsureti, TSU publishing, Tb., 2001, 8-9. 
18  Id. 
19  Tsulukiani A., “Svanetian confer – mediation court”, magazine “State and Justice”, 9/90, 1990, 60. 
20  Davitashvili G., “Mediation justice or “Rjuli” in Khevsureti, TSU publishing, Tb., 2001, 5. 
21  Tsulukiani A., “Svanetian confer – mediation court”, magazine “State and Justice”, 9/90, 1990, 63. 
22  Davitashvili G., “Mediation justice or “Rjuli” in Khevsureti, TSU publishing, Tb., 2001, 3; also: Davitashvili G., 

“Mediation court in Svaneti”, TSU publishing, Tb., 2001, 3. 
23  Alexander N.M., Global Trends in Mediation: Riding the Third Wave, Global Trends in Mediation, Centrale für 

Mediation, Otto Schmidt Verlag DE, 2003, 7. 
24  Alexander N.M., Global Trends in Mediation: Riding the Third Wave, Global Trends in Mediation, Centrale für 

Mediation, Otto Schmidt Verlag DE, 2003, 7.  
25  Id. 
26  Alexander N.M., International and Comparative Mediation: Legal Perspectives, Kluwer Law International, Alphen 

aan den Rijn, 2009, 2. 
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In the 70’s of the last century the pilot Neighborhood Justice Centers appeared in the USA.27 They 
represented local non-governmental organizations focusing on conflict resolution between family members, 
neighborhood and people with limited abilities.28 Today the Neighborhood Justice Centers successfully 
operate in Australia29 and they mediate to settle disputes arising in labor, neighborhood, education and 
other fields.30 

The establishment of relevant mediation-driven legal base also complements to modern mediation 
development. One of the pioneers in these endeavors was the USA, where the US Congress adopted a 
“Civil Justice Reform Act” in 1990.31 Based on the mentioned act, the Federal courts were assigned to 
participate in the process of utilizing alternative methods of dispute settlement.32 

In 1991, the Australian Government adopted a "Courts (Mediation and Arbitration) Act" that 
empowered family and federal courts to engage mediators or arbiters in dispute settlement processes. The 
Australian “Law on Mediation”33 entered into force in 1997. 

Moreover, in 1996 in the UK the Law on Arbitrage was introduced, and in 1998 – "The Civil 
Procedure Rules".34 

The European Parliament Directive on “Certain Aspects of Mediation in Civil and Commercial 
Matters”35 of 2008 played a significant role in modern mediation development. In particular, the named 
directive gave task to the Member states to implement subsequent legislative reforms to get in line with the 
directive.36 Here we should consider that the directive does not set specific frames for the Member States; 
they are free in choosing the type of mediation they will use and the type of law they will adopt with regard 
to mediation.37  

 
1.2. Essentials and Types of Mediation 

 
1.2.1. Mediation Essentials 

 
Mediation is one of the conflict resolution methods frequently called “alternative tool of conflict 

settlement”.38 Also, the known alternative methods of dispute settlement are conciliation and arbitrage that 
are known to the Georgian Precedent Law. 

The description of mediation can be aimed at its general interpretation or explanation of the process 
of its implementation. 

                                                 
27  Cooley J.W., The Mediator's Handbook: Advanced Practice Guide for Civil Litigation, National Institute for Trial 

Advocacy (U.S.), 2006, 2. 
28  History of Mediation, Mediator in non-trial procedures – alternative conflict settlement – reconciliation of parties. 

<http://mosmediator.narod.ru/istoriya_mediatsii/>. 
29  see < http://www.neighbourhoodjustice.vic.gov.au/site/page.cfm?u=221>. 
30  Id. 
31  Civil Justice Reform Act of 1990 (U.S.), <http://uscode.house.gov/download/ pls/28C23.txt>. 
32  History of Mediation, Mediator in non-trial procedures – alternative conflict settlement – reconciliation of parties, 

<http://mosmediator.narod.ru/istoriya_mediatsii/>. 
33  Courts (Mediation and Arbitration) Act, 1991(Australia). 
34  The Civil Procedure Rules, 1998 (UK), <http://www.legislation.gov.uk/uksi/1998/3132/contents/made. 
35   Directive 2008/52/EC of  the European Parliament and of the Council of 21 May 2008 on Certain Aspects of 

Mediation in Civil and Commercial Matters, Official Journal of the European Union, 24.5.2008, L136/6, 
<http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:136:0003:0008:En:PDF>. 

36  Id. 
37  Herbert W.A., De Palo G., Baker A.V., Anthimos A., Tereshchenko N., Judin M., International Commercial 

Mediation, The International Lawyer – a Quarterly Publication of the ABA/ Section of International Law, 
Published in cooperation with SMU Dedman School of Law, Vol. 5, No. 1,  Spring/2011,112. 

38  Butler V.F., Mediation: Essentials And Expectations, Dorrance Publishing Co., Inc., Pittsburgh, Pennsylvania, 
Apr 5, 2004, 2. 
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Laws on mediation in different countries directly point out the process implementation after the 
conciliation of the parties involved. As an example, we can look at the description of mediation given in 
article 131 of the French Code of Civil Procedure.39 “A judge seized of litigation may, after having 
obtained the consent of the parties, appoint a third person who will hear them and confront their points of 
view to help them resolve the dispute dividing them.”40 

Besides, the European Union Directive of 2008 on “Certain Aspects of Mediation in Civil and 
Commercial Matters”41 attracts our interest. According to the directive, “Mediation” is a structured process 
when two or more parties, voluntarily, with the help of a mediator achieve consensus regarding the dispute 
separating them”.42 

According to Uniform Mediation Act in the USA, mediation means a process, when a mediator 
simplifies communication and negotiation between parties, in order to facilitate voluntary consensus on the 
matter separating them”.43 Mediation process is explained in the Australian Act on Mediation. Namely, 
“mediation session” means a meeting between persons who are in dispute and a registered mediator for the 
purpose of resolving the dispute by mediation,…” 

According to the above mentioned description of mediation proposed by the legislators of the 
countries experienced in mediation, we can formulate a suitable explanation of “Forensic Mediation” for 
the “Georgian Civil Procedure Code”. Considering the international practice, it would be reasonable if the 
description of mediation set forth in Georgian legislation directly pointed out the mandatory or voluntary 
character of participation and indicated the aims of mediation and the parties involved.  This would be 
helpful for an ordinary reader to understand easily the need of mediation and participation opportunity 
without official representatives.  

 
1.2.2. Types of Mediation 

 
 Court Based Mediation 

 
Mediation, as an alternative method of dispute resolution, may be acceptable for the conflict parties. 

However, there are cases when the parties deny participation.44 In such cases “mandatory mediation” can 
be used. 

On the one hand, the mentioned process does not respond to general criteria of mediation, according 
to which mediation is a voluntary process.45 The parties do not have the option and the judge decides 
whether the mediator’s involvement is needed depending on the subject of dispute. 

On the other hand, “mandatory mediation” could become a show-case enabling the parties (of course 
in a pressing manner) to become aware of all positive aspects of mediation.46 Here, it should be mentioned 
that the parties involved in the trial had rather skeptical view on mediation due to their low awareness. 

                                                 
39  Code de Procédure Civile, 1973; English version:. Code of Civil Procedure, Book I, Title VIbis, Art. 131 – 1. 
40  Id. 
41  Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain Aspects of 

Mediation in Civil and Commercial Matters, Official Journal of the European Union, 24.5.2008, L136/6m 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:136:0003:0008:En:PDF. 

42  Id. Article 3(a), 1st sentence. 
43  Uniform Mediation Act, section 2,(1), last amended in 2003.  
44  Alexander N.M., Global Trends in Mediation, Kluwer Law International, Alphen aan den Rijn, 2006, 156. 
45  e.g. Butler V.F., Mediation: Essentials and Expectations, Dorrance Publishing Co., Inc., 2004, 2. also:  European 

Code of Conduct for Mediators, Introduction; Uniform Mediation Act (US), Section 2(1). 
46  Quek D., Mandatory Mediation: An Oxymoron? Examining the Feasibility of Implementing a Court-Mandated 

Mediation Program, Cardozo Journal of Conflict Resolution, Vol.. 11:479, 2010, 484m <http://cojcr.org/ 
vol11no2/479 - 510.pdf>. 
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They foresee decisions made through mediation as an equivalent of court decision or verdict that can be 
met with resistance from the parties’ side. 

 
 Free Standing  Mediation 

 
Disputes passed by the judge to the mediator when the parties require so, can be understood as 

voluntary mediation,47i.e. participation in the process depends upon the parties’ decision. 
It is noteworthy that non-forensic mediation is linked to a number of positive circumstances 

favorable for private sector representatives.48 First of all, it can be useful for business, medical and 
commercial dispute resolution. In such cases, the parties will have significant economy in financial and 
timing terms.  

 
1.3. Positive Features of Mediation 

 
Mediation process is somewhat informal and the parties can defend their own interests during the 

process. They have an opportunity to achieve consensus not only based on legal facts but also through the 
consideration of personal perceptions and views. Confidentiality of the process will enable the parties to act 
more openly and be sure that the information disclosed during the process will never become public. 

From the above discussed perspective, one of the key success factors of mediation is its 
confidentiality.49 Before mediation starts, the parties often sign and agreement on confidentiality, as a 
future guarantee that the information will not be used in court listening.50 Provided that the information 
disclosed during mediation can be regarded as confidential without signing a special agreement, is settled 
by the law in most cases.51 The parties can easily discuss the issues during mediation, as all the information 
remains confidential and the parties will not be eligible to use it during the court trials unless the parties 
agree otherwise.52 

  
 Time and Cost Efficiency 

 
In case if the parties want to settle the dispute shortly, of course with minimum charges, mediation is 

the most suitable solution53. It can last a few hours or days, depending on case complexity, whereas the 
trials can last several months and even years sometimes. With regard to the material costs involved, the 
lawyer charges should also be considered easily substitutable with rather low costs born for a mediator’s 
service. 

Mediation is an effective process for parties with low income, who lack material resources to finance 
their representative in the court, and who think that the absence of the latter will lead to their failure in trial. 
Mediation gives an opportunity to the parties to determine the settlement results by the virtue of their 
participation in the process.54 Mediation is the most cost effective tool for commercial clients. They do not 

                                                 
47  Rozdeiczer L., Alvarez de la Campa A., Alternative Dispute Resolution Manual: Implementing Commercial 

Mediation, Small and Medium Enterprise Department, The World Bank Group, November 2006, 2, 
<http://rru.worldbank.org/Documents/Toolkits/adr/adr_fulltoolkit.pdf>. 

48  Id., 40-42. 
49  Alexander N.M., Global Trends in Mediation, Kluwer Law International, The Netherlands, 2006, 438. 
50  Rozdeiczer L., Alvarez de la Campa A., Alternative Dispute Resolution Manual: Implementing Commercial 

Mediation, Small and Medium Enterprise Department, The World Bank Group, November 2006, 5, 
<http://rru.worldbank.org/Documents/Toolkits/adr/adr_fulltoolkit.pdf>. 

51  Id. 5; also - GCPC, article 1878. 
52  see GCPC, article  1878, part 2. 
53  Hardy S., Rundle O., Mediation for Lawyers, CCH Australia Limited, Wolters Kluwer Group, 2010, 5. 
54  Id., 5-6. 
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have to pay the established fees55 that sometimes are quite high depending on the value of the subject 
matter of a dispute. 

 
 Control 

 
Neither state agencies nor the court take part in the mediation process.56 Only the mediator, and two 

or more conflicting parties are involved in mediation;57 they can take control over the mediation process 
and through the guidance by a mediator come to a step by step conclusion. They have an opportunity to 
keep the process in the right sequence to make it acceptable for all the parties involved.58 

 
 Informal Environment 

 
The parties are more open and can analyze positive and negative aspects together. They are not 

bounded be the legal norms. 
 

2. Mediation – Novelty in Modern Georgian Law 
 
Successful development of mediation institute in different countries became a strong incentive for 

Georgia to establish a similar institution, considering that the signs of mediation practices can be found in 
the lifestyle of highland settlements in XIX-XX centuries (Svaneti, Khevsureti).59 

Georgia made its first step in terms of modern mediation development last December, when the 
Georgian Parliament adopted a number of amendments and changes to the Law on Health Care in GCPC. 
Later, in March 2012 the changes were made to Georgian Law on Notary. These novelties create a basis for 
mediation development in Georgia. 

 
2.1. Mediation Process according to Georgian Civil Procedure Code 

 
Among the changes made to the GCPC on December 20, 2011 a significant innovation is set forth in 

Chapter XXI1 – Forensic Mediation. However, the information included in the mentioned chapter cannot be 
sufficient for mediation process implementation, considering that there are no other regulations on 
mediation in Georgian practice and mediation is an unknown institute to Georgian society.  

GCPC directly considers positive aspects of mediation, where it is prioritized compared to the 
method of dispute settlement through trials. This refers to mediation process confidentiality and its cost and 
time efficiency. According to article  1878, of GCPC: “forensic mediation process is confidential . . ., unless 
the parties agree otherwise”.60 GCPC also considers the results of disclosure of confidential information, 
for example, information obtained through violation of confidentiality conditions will not be assumed as 
legal proof (article   104, 11, GCPC), however, the exception is granted to the cases when “the disclosed 
information or document are presented to the court by the owner (disclosing) party, or when the 
information and/or document was possessed by the other party or was obtained by other legal means before 
presenting it to the court.” (Article 104 (12), GCPC). 
                                                 
55  e.g. GCPC , 1997. 
56  Popov V.A. – Procedure of Mediation – its features, advantages and disadvantages, 2011, <http:// galinapo-

pova.ru/statji/108 - procedura - mediacii>. 
57  Id. 
58  The Guide to Arbitration, edited by Torsten Lörcher, Zannis Mavrogordato, CMS Legal Services EEIG, 

Frankfurt, 2009, 38. 
59  Davitashvili G., Mediation Court in Svaneti. TSU, TSU Publishing, Tb. 2002; also, Davitashvili G., “Mediation 

justice or “Rjuli” in Khevsureti, TSU publishing, Tb., 2001. 
60  GCPC, 1997. 
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4) Mediation entails less cost for the parties, whereas the dispute resolution through court sittings, 
besides the costs for state fees and lawyer services involves other additional expenditure,61 according to the 
result of the process. Georgian legislation considers a state fee for mediation “at the amount of 1% of the 
value of dispute subject, and not less than 50 GEL (Articles 2 and 2 (a3) of GCPC). Besides the mentioned 
privileges, legislators give more incentives to the mediation participants, offering them reimbursement of 
70% of the paid fee when the disputes end. (GCPC, Article 49 (2-1). 

5) Court trials that last several months and sometimes years, can become a motivation for the 
utilization of mediation services by parties, especially when the mediation term is 45 days, that “can be 
extended by the same period if the parties agree so” (article  1875, GCPC). 

The very first article of XXI1 Chapter62 stipulates that “after the case issued, the forensic mediation-
related cases can be passed to a mediator (natural or legal person)”, however, none of the articles describes 
the mediation process and its goals. It is also very important to have specified who will be a mediator, 
besides the mentioned natural or legal person, it should describe whether it will be a public servant or a 
private person, or a representative of a service agency, center or organization. 

According to Article 1875, Chapter XXI1: “Forensic mediation term consists of 45 days”; it would be 
helpful if the same chapter established the term during which the forensic mediation case is passed to a 
mediator. 

After the case is mediated, the mediator develops an agreement indicating the conditions agreed 
during the mediation process that is signed by the parties and used as a guarantee of the assumed 
commitments. 

 
2.2. Changes and Amendments to the Georgian Laws on                                     

“Health Care” and “Notary” 
 

 Medical Mediation Service 
 
In December 2011, mediation-related changes were incorporated in the Georgian Law on “Health 

Care”, namely, Healthcare Mediation Service - the dispute resolution unit was attached to the competent 
department of the Ministry of Labor, Healthcare and Social Protection. The unit is responsible for 
“examining disputes arising between a patient and an insurance organization, between an insurance 
organization and a medical service provider, and between a patient and medical a service provider”.63 
According to the provided description, the medical mediation service will be able to examine disputes not 
only regarding personal funding between private medical and insurance organizations and patients,64 but 
also disputes arising within the public healthcare/insurance programs funded from state / local/ autonomous 
republic budget.65In the latter case, the legislator ensures that the medical mediation service reviews 
disputes “when the parties are bound by contract or have entered into agreement”;66 but it reserves the right 
to examine the dispute even if the agreement between parties does not consider that.67 

In cases provided in the first sentence of part I, Article 161, if a medical mediation service examines 
a dispute without holding such right granted by a contract, it may cause certain dissatisfaction among the 

                                                 
61  Additional costs include possible expertise, costs of bringing witnesses to the court and obtaining additional 

documents. 
62  Article  1871, GCPC, 1997. 
63  Georgian Law on “Health Care”, article 3 (h6). 
64  Id., article 161(3). 
65  Id., article 161(1). 
66  Id., article 161, part I, sentence II. 
67  Id., article 161, part II. 
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mediation parties. The reason for dissatisfaction can be a violation of the freedom of choice. Because, when 
the parties do not consider the use of a medical mediation service for dispute resolution in their contracts 
with medical service or insurance companies, they presumably plan to address courts in disputable cases. 
Taking into consideration the above mentioned issues, the Georgian Law on “Health Care” grants the 
parties the right to address the court if they contravene with the recommendations elaborated by the 
medical mediation service.68  

In order to consolidate the principle of cost and time effectiveness of mediation, it is important that 
the Georgian Law on “Health Care” directly indicated the time frame of medical dispute resolution, 
whether it is the same, 45 days as in forensic mediation, or should be shorter.69 

Here, should also be mentioned the state fees for statement and execution of the decision made by a 
medical mediation service that is estimated at 3% of the case value, but no less than 300 GEL.70 This 
amount of the state fee cannot be acceptable for all medical mediation participant parties, especially, when 
one of the parties is an underrepresented patient financed from the budget of the state/local/autonomous 
republic. There is a different approach to health insurance and medical service provider companies, as the 
state fees stipulated in article 38 (a5) of GCPC can be absolutely acceptable for them. Consequently, the 
interests of the parties, and especially the interest of the patient, should be taken into consideration when 
estimating state fees for medical mediation service. 

 
 Notary Mediation 

 
Besides the “mandatory” mediation71, Georgian Law considers voluntary mediation in the form of 

notary mediation since March, 2012.  
Apart from Healthcare mediation, Notary mediation can be implemented only based on the consent 

between the parties,72 and the rule of conduct is determined by the order of the Minister of Justice.73 
The notary has the right to use mediation in all the cases considered under the forensic 

mediation,74except the cases “where Georgian Law does not stipulate a special rule of mediation of such 
disputes”.75 

Georgian Law on “notary” also indicates the development of the Act of Consent76 after the parties 
reach an agreement. Besides the voluntary nature, if the liabilities stipulated in the Act of Consent are not 
met, the notary mediation gives the parties an opportunity to pursue compulsory execution based on the 
execution paper issued by the conciliatory notary.77 

 
3. Implementation Techniques and Spheres of use of Mediation,                                             

as of the Most Effective Tool for Conflict Resolution 
 

3.1. Mediation Use Spheres 
 
Mediation can be used in the examination of different civil disputes, excluding the number of 

exceptions that are individually stated by each country’s legislation. The “mediator” aims to support the 
parties to solve their disputes such as: family, neighborhood, labor, contractual, medical, etc. 

                                                 
68  Id., article 161, part II, sentence II. 
69  GCPC, Article 1875. 
70  Id., Article 39(a5). 
71  GCPC, Chapter  XXI1; also see Georgian Law on “Health Care”, Chapter 161. 
72  Georgian Law on “Notary Mediation”, Article 381, Part II. 
73  Georgian Law on “Notariat”, Article 381, part 2. 
74  GCPC, Article 1873. 
75  Georgian Law on “Notary Mediation”, Article 381, Part I, (d). 
76  Id., article 381, part IV. 
77  Id., article  381, part V. 
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According to the mediation fields, the cases examined by mediation can be divided into the 
following three categories: inter-party, commercial and public policy disputes.78 

Inter-party disputes -  mediation is extensively used in the resolution of inter-party disputes, such as 
the issues related to: family, neighborhood, and labor relations, where the subject of conflict is mainly 
based on the personal relations of the parties.79 

Commercial disputes – that can occur with regard to: reimbursement claim for the damage or loss of 
goods or services, contradictions with insurance companies and violation of the terms and conditions 
stipulated in the contracts.80 

Public policy disputes – the most well-known political disputes refer to territorial conflicts between 
countries that can last more than a decade.81 

 
 Family / Divorce Disputes 

 
In family mediation cases the parties have an opportunity to discuss important issues such as: 

divorce, bringing up children, alimony payment, property division and others. 
It should be mentioned that unlike the traditional method of divorce, mediation is based on the 

negotiation process aiming to achieve a mutually satisfactory result.  
During divorce a Mensa et thoro the couple is only formally linked to each other and act with the 

principles of competition.82 It becomes especially obvious when the representatives (lawyers) of the parties 
only try to inculpate each other to win the process and pay less attention to achieving the result acceptable 
for both parties;83 this can be quite painful for the other members of the family and their children. Hence, 
the mediation creates an opportunity to pay more attention to the children’s interests and ensure them that 
both parents together will take care of them in future.84 

Mediation gives the parties freedom to plan their future participation in their common children’s life. 
The parents can arrange a schedule of visiting children in the mediation agreement,85 also decide the 
details, such as: who will pay the costs for education, insurance, etc. Also, the amount of alimony, payment 
terms and other alternative ways can be fixed by mutual agreement.  

When examining divorce cases, the role of the experienced mediator is vital, especially with regard 
to the psychological aspect of divorce. In such circumstances, the parties are under serious emotional 
stress86 and even the minor error by the inexperienced mediator can significantly affect the final result of 
mediation.  

Activeness shown by the parties is the key to the accomplishment of the mediation mission,87 
ensured by the comfortable and confidential environment,88 to be provided by a mediator. 

Based on the informal nature of mediation, the parties can develop an agreement stipulating their 
mutual decisions that will have legal power.89 
                                                 
78  Lovenheim P., Doskow E., Becoming A Mediator: Your Guide To Career Opportunities, Nolo, 2004, 1/14  -  1/18. 
79  Id. - 1/15-1/16. 
80  Id. - 1/16-1/17. 
81  Guo R.,Territorial Disputes and Resource Management: A Global Handbook, Nova Science Publishers, New 

York, 2006. 
82  GCPC, Article 4. 
83  McWhorter Sember B., The Complete Divorce Handbook: A Practical Guide, Sterling Publishing Company, Inc., 

2009, 77. 
84  Butler C.A., Dolores D. Walker, The Divorce Mediation Answer Book, Kodansha America, 1999, 5. 
85  McWhorter Sember B., The Complete Divorce Handbook: A Practical Guide, Sterling Publishing Company, Inc., 

2009, 80 - 82. 
86  Lovenheim P., Doskow E., Becoming a Mediator: Your Guide to Career Opportunities, Nolo, 2004, 4/11. 
87  McWhorter Sember B, The Complete Divorce Handbook: A Practical Guide, Sterling Publishing Company, Inc., 

2009, 78 - 82. 
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Sember B., The Complete Divorce Handbook: A Practical Guide, Sterling Publishing Company, Inc., 2009, 78. 
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 Labor Disputes 
 
Forensic resolution of disputes arising in companies and enterprises is related to indefinite time and 

financial losses. This will definitely affect the company reputation. However, the confidential process of 
mediation enables companies to reach consensus in a very short period of time.  

The labor dispute related mediation can deal with the issues like unequal distribution of tasks and 
responsibilities of employees, their discrimination, disputes between the staff members, violation of 
internal rules, etc. 

In such dispute resolution process the role of a mediator can be assumed by a specially recruited 
professional, or by a manager with mediation relevant education and/or experience, or by an HR 
specialist.90 

 
 Healthcare Disputes 

 
The purpose of medical mediation is to improve the relations between a patient and a medical 

service provider, protect their interests, restore mutual trust and, of course, solve financial problems.91 The 
parties of such mediation process are the patient and the medical service provider92 - a hospital or another 
medical institution.93  

In the USA and the UK a number of medical unions support the medical mediation conception; for 
example, American Medical Association94 and Family Health Service offices in the UK.95 

 
 Commercial Disputes 

 
Mediation – as an alternative means of dispute resolution is foreseen by the European Directive of 

2008 about “Certain Aspects of Mediation in Civil and Commercial Matters”.96 According to the 
mentioned Directive, the Member States had to implement a number of legal reforms until May 21, 2011 to 
adjust their legislation to the Directive 2008/52/EC.97 

Commercial mediation encompasses the fields such as: banks and finances, insurance, real estate. In 
the majority of cases the subject of commercial cases is money, violation of contract terms, 
misunderstandings regarding goods or services.98 The parties can be engaged either in linger term business 
relations or have just one-time cooperation.99 

                                                 
90  Butler V.F., Mediation: Essentials and Expectations, Dorrance Publishing Co., Inc., 2004, 83. 
91  Hayes H., Conflict Engagement in Healthcare, <http://www.mediate.com/articles/HayesHbl20110404.cfm>. 
92  Herczog M., “Chance of Victim - Offender Mediation in Hungary”, Chapter 12 in Victim - offender Mediation 

With Youth Offenders in Europe: An Overview And Comparison of 15 Countries (Anna Mestitz, Simona Ghetti), 
Springer, 2005, 259. 

93  Morasso S.G., Argumentation in Dispute Mediation: A Reasonable Way to Handle Conflict, John Benjamins 
Publishing Company, 2011, 41. 

94  American Medical Association, <http://www.ama - assn.org/ama/pub/physician - resources/legal - topics/business 
- management - topics/alternative - dispute - resolution.page>. 

95  Family Health Service Authorities (FHSA), see: Liebmann M., “The History of Community Mediation in the UK” 
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96  Directive 2008/52/EC of  the European Parliament and of the Council of 21 May 2008 on Certain Aspects of 
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<http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:136:0003:0008:En:PDF>. 

97  Id., Article 12. 
98A Career as a Mediator, UK Mediation, <http://www.ukmediation.net/sites/default/files/resources/ A%20 
Career%20as% 20a%20Mediator.pdf >. 

99  Lovenheim P., Doskow E., Becoming A Mediator: Your Guide To Career Opportunities, Nolo, 2004, 1 /16 – 1/17. 
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There is a long experience of commercial conflict resolution in Australian (The Australian Center of 
Commercial Disputes)100 and English (Center for Effective Dispute resolution)101 centers engaged in 
commercial dispute resolution and training of mediators in commercial mediation for more than 20 years. 

 
 Neighborhood  Disputes 

 
Disputes between neighbors are a common problem everywhere.102 The main reason for a conflict 

can be the noise (music, loud speaking, endless parties, quarrel, etc.) coming out from the neighbor’s place; 
problem with a common plumbing or wiring system, illegal use of the neighbor’s property or area (garage, 
drying room), etc.   

In the neighborhood dispute category also fall disputes between the owners of private land plots 
regarding borders, fence location and ownership of fruit trees. 

A house is kind of a fortress where the owner should feel protected and relaxed; and when the noise 
coming from the neighbors’ place disturbs such comfort it always entails a serious conflict. In such 
circumstances the neighbors have an opportunity to solve the problem amicably, but if this is not possible, 
they can use a time and cost effective way of resolution – mediation. 

According to the study results carried out in the UK in 2007-2009, about 100 000 home owners 
changed their living places due to neighbor disputes.103 Indeed, when selling the property, the UK Law 
obliges the home owner to inform the future owner about his/her problems and disagreements with the 
former neighbors.104 

 
3. 2. Mediation Techniques 

 
Transformative, evaluative and facilitative mediation forms are often used to achieve fair and 

mutually satisfactory decisions. 
During Facilitative Mediation, a mediator acts as a facilitator and simplifies relationships between 

the parties. S/he can put key questions, note the facts and ensure a calm manner of the process.105 During 
the mentioned mediation process, the mediator refrains from making remarks and giving recommendations 
and enables the parties to come to an agreement on their own.106 The mediator has a right to comment only 
regarding the immediate mediation process.107 During the Facilitative Mediation, the key objective of a 
mediator is to determine the parties’ interests and give them a correct direction to achieve the best result.108 

On the one hand, facilitative mediation has its advantages: a private interest of a mediator does not 
affect the process; his/her key function is to assist the parties to come to an agreement. On the other hand, a 
mediator does not have an opportunity to utilize self-knowledge or experience to speed up the best solution. 

                                                 
100  The Australian Commercial Disputes Centre (ACDC), <https://www.acdcltd.com.au/about - us>. 
101  Centre for Effective Dispute Resolution, <http://www.cedr.com/about_us/>. 
102  Durham J., Anti - Social Behaviour from your Neighbours, 2012, <http://www.problemneighbours.co.uk/ 

antisocial - behaviour - from - your - neighbours.html>. 
103  Butterworth M., Almost 100,000 home owners move due to neighbour disputes, “The Telegraph”, <http:// 

www.telegraph.co.uk/finance/personalfinance/6719303/Almost - 100000 - home - owners - move - due - to - 
neighbour - disputes.html>. 

104  Id., also:  http://freeconveyancingadvice.co.uk/sellers-property-information-form-third-edition.php. 
105  Folberg J., Peter Salem, Divorce and Family Mediation: Models, Techniques, and Applications, Guilford Press, 

New York, 2004. 
106  Gaffal M., Psychosocial and Legal Perspectives of Marital Breakdown: With Special Emphasis on Spain, Springer  

-  Verlag Heidelberg Dordrecht, 2010, 202 - 203. 
107  Id., 203. 
108  Mayer B., Facilitative Mediation, Divorce and Family Mediation: Models, Techniques, and Applications, The 

Guilford Press, 2004, Chapter 2, 31. 



 66 

When using the named technique of mediation, one should consider the type of a specific dispute to 
be examined; because, there are cases when the parties cannot envisage the result they can achieve and the 
mediator’s intervention is curtail. 

Transformative Mediation – gives the parties an opportunity to look at the subject of dispute from 
a different perspective, i.e. transform their views.109 On the one hand, the mediator assists the parties to 
analyze the existing situation110 and, on the other hand, to focus not only on a self-beneficial result, but also 
take the other party’s requirements and needs into account.111 When conducting transformative mediation, 
the mediator should allow the parties to express their emotions, and then to understand the needs and 
requirements of the counter-parts in a calmer situation.112 

Evaluative Mediation – a mediator evaluates the background information and advises the parties 
how to achieve a mutually beneficial solution. It can be stated that the given technique is opposite to the 
facilitative technique of mediation. Here, the mediator offers the parties alternative ways of solution based 
on his professional experience,113 and therefore influences the final decision. 

During the Evaluative mediation, a mediator discusses perspectives, strengths and weaknesses of the 
desirable solution with each party.114 It is noteworthy that the mediator discusses the mentioned issues with 
each party separately.115 

During the process of evaluative mediation, unlike other mediation techniques, the mediator is 
focused on legislation, and measures to what extent the parties’ requirements commence with the legal 
norms instead of their interests and needs.116 

 
4. Mediator117 

 
It is not as easy to choose the neutral third party – unknown to legislation.118 The mediation process 

enables the parties to choose a mediator, whereas choosing the experienced mediator will lead to a 
successful end. The key objective of the mediator is to assist the parties in dispute resolution using his self 
skills and techniques; however, the fact that s/he is not authorized to make a final decision119 is understood 
as a main advantage of mediation process. 

                                                 
109  Gaffal M., Psychosocial and Legal Perspectives of Marital Breakdown: With Special Emphasis on Spain, Springer 
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Psychosocial and Legal Perspectives of Marital Breakdown: With Special Emphasis on Spain, Springer  -  Verlag 
Heidelberg Dordrecht, 2010, 204 - 205. 

113  Cooley J.W., The Mediator's Handbook: Advanced Practice Guide for Civil Litigation, National Institute for Trial 
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Mediation can be initiated by different international organizations, among them by the Organization 
of United Nations (hereinafter the UN)120 that has actively participated in conflict resolution processes for 
decades already.121 The UN took part in the elimination of international conflicts between Israel and 
Lebanon, India and Pakistan.122 Attention should also be paid to the conflict between the Syrian 
government and its opposition which started in 2011 and has already resulted in a number of deaths. The 
UN initiated “Kofi Annan peace plan for Syria” to solve the problem.123 

The UN, like other independent mediators, participates in conflict resolution process as the third 
party. Their goal is to assist the conflict parties to come to an agreement and using their professional 
experience to influence the parties in achieving a solution.124 

Professional skills and experience of the mediator are vital in achieving favorable results for 
conflicting parties. This means that the mediator cannot conduct thr mediation process without a 
preliminary psychological preparation and relevant education.125 This can be proved by a mediator’s 
accreditation with relevant organizations. 

Sometimes, in order to gain trust of the conflicting parties, the person with a good public image can 
be invited to become the third party of the mediation;126 he or she can represent the same field as the 
subject of dispute. It can be a religious person, principal of an educational organization, captain of a sailing 
crew, notary, former or current judge, well-known lawyer, psychologist, etc. A good image builds trust and 
allows the conflict parties to feel more comfortable in the process127 and despite the complicate nature of 
the conflict, put their efforts to solve it. 

For professional recognition the mediator is not obliged to have juridical education, but the 
professional experience in the field which is concerned in mediation process. 

 
4.1. Mediator’s rules of Conduct 

 
Mediator’s rules of conduct is determined in relation with the liabilities of the parties.128 Success of 

mediation strongly depends on the degree of the parties’ trust toward the mediator. It can depend on the 
mediator’s experience, good communication skills, or other professional skills. Hence, the main 
precondition is putting clear boundaries between the mediator and the conflict parties. These boundaries 
can be kept referring to the legal norms, namely to the mediator code of conduct set forth therein. 

 
  European Code of Conduct for Mediators 

 
Here we should mention the European Code of Conduct for Mediators129 adopted by European 

Union and usable by mediators in all types of civil and commercial cases.130 

                                                 
120  additional information available at: Merrills J. G., “The United Nations”, International Dispute Settlement, Fourth 

Edition, Cambridge University Press, Oct 27, 2005, 237 - 242. 
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Advocacy (U.S.), 2006, 29 - 30. 
128  Cooley J.W., The Mediator's Handbook: Advanced Practice Guide for Civil Litigation, National Institute for Trial 

Advocacy (U.S.), 2006, 43. 
129  European Code of Conduct for Mediators, <http://ec.europa.eu/civiljustice/adr/adr_ec_en.htm>. 
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Chapter I of the European Code of Conduct for Mediators describes the mediator’s competences, 
appointment and remuneration issues that should be agreed with the parties before the mediation process 
starts, to prevent any misunderstandings in the future. More attention is paid to the mediator’s 
independence and impartiality (Chapter II), as to the key principle of winning trust. The Code obliges the 
mediator to explain to the parties their and his own role in the process and get confident that the parties are 
duly informed about the terms of the Act of Agreement they have to sign if the process has positive 
results.131 

A separate Chapter is dedicated to the confidentiality of the mediation process (Chapter IV) obliging 
all the participants to treat the information gained through the mediation process as confidential, unless this 
contravenes with the legislation in force.132  

 
  Model Standards of Conduct for Mediators 

 
Model standards of conduct for mediators133 were elaborated and adopted by the American 

Association of Arbitrages, Dispute resolution department of the American Association of Lawyers, and 
Conflict Resolution Association. The legislators aim “to guide the conduct of mediators; to inform the 
mediating parties; and to promote public confidence in mediation as a process for resolving disputes”134 
The legislator indicates that the standards do not have legal force unless they are adopted by a Court 
decision or other governing authority.135 

Standards of mediator conduct include the same terms and conditions as the mediators’ code of 
conduct, but have some additional points too: 

A mediator is responsible for taking all measures to solve the existing conflict of interests before the 
process starts, as s/he is eligible to start the mediation process only after the mentioned conflict is settled. 
(III Standard); 

A mediator shall act in a mediation practice development manner (IX standard); 
A mediator should participate in public awareness building educational and research activities 

toward mediation field (IX standard)  
 

4. 2. Mediator’s Qualification 
 
A qualified mediator plays a vital role in the successful process of mediation. When choosing the 

mediator, a number of factors are taken into consideration, namely, his or her experience, education, 
professional and personal skills and intelligences helpful in conflict resolution.  

Effective communication skills qualify a successful implementation of a mediator’s functions. 
These skills help the mediator to acquire the dispute content and facilitate information exchange between 
the parties.136 Besides, the key elements of communication are: listening, talking, interviewing, body 
language skills and analytical thinking.137 

                                                                                                                                                         
130  European Code of Conduct for Mediators, <http://ec.europa.eu/civiljustice/adr/adr_ec_en.htm>. 
131  Id. 
132  Id. 
133  The Model Standards of Conduct for Mediators, 2005 (U.S.), <http://www.mediate.com/articles/model_ 

standards_of_conflict.cfm> 
134  Id. 
135  Id. 
136  Cooley J.W., The Mediator's Handbook: Advanced Practice Guide for Civil Litigation, National Institute for Trial 

Advocacy (U.S.), 2006, 59 - 61. 
137  Id. 59-153. 
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Based on the types of mediation techniques, the main responsibility of a mediator is to listen to the 
parties. When the parties feel the mediator’s interest, they get confident that their views count and, 
therefore, become more open toward the negotiation process. 

Listening skills are sometimes inessential. It is difficult to listen attentively to the same issues for 
long hours told by the anxious and nervous party, who tries to defend only his own views. It is even more 
difficult to derive sufficient conclusions from such speeches and use them for the problem solving process. 

Effective conversation skills help the mediator to explain to the conflict parties the mediation 
essentials and the possibility of their use in a specific case and so on, using popular and understandable 
language. 

Body language determines every move of a person. It requires long and diligent work to control 
one’s body language. After certain training and practical observation, the experienced mediator can manage 
to “read” through the parties’ behavior their feelings such as: fear, lie, anxiety, inattentiveness, etc. 
Although, the mediator should control the self conduct as well, to avoid dissatisfaction of the process 
participants caused by unimportant things. 

Analytical skills enable the mediator to focus on the facts that contribute to a successful resolution 
of the dispute during the mediation process.   

 
4.3. Education and Experience of the Mediator 

 
Mediation can be perceived as an easy process at a glance, during which the mediator sits at a table 

together with the conflicting parties and continues the conversation until the parties reach an agreement.138 
However, the mediator has a leading role in the dispute resolution process and without professional skills 
and experience gained through special trainings and practical workshops s/he would not be able to fulfill 
the task. 

Special courses for mediators could be organized by mediation centers of state agencies, by private 
companies working on conflict resolution issues and also by different colleges and universities.139 

Besides the mentioned trainings and practical courses, the public and private mediation institutes of 
mediation set up additional requirements for mediator accreditation, professional experience and minimum 
of mandatory trainings that the mediator has to pass. 

An introductory course in mediation can have different duration depending on the fixed standards in 
a particular country. For example, in the UK a mediator has to pass a four-day special course to gain a 
qualified education.140 

In the USA the requirements toward the mediator’s education differ per State. For example, 
American Arbitration Association – the most experienced organization in dispute resolution in the USA, - 
requires from a mediator minimum 10-year professional experience and minimum a 24-hour specialized 
training in mediation.141 

As for Australia, where mediation has been actively used for more than 20 years,142 in order to 
become a mediator one should pass minimum a 38-hour mediation training course.143 

                                                 
138  Lovenheim P., Doskow E., Becoming A Mediator: Your Guide to Career Opportunities, Nolo, 2004, 4/3 – 4/9. 
139  As above. 
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141  Qualification criteria, American Arbitration Association Panel of Mediators, <http://www.adr.org/ aaa/ 

ShowPDF?doc=ADRSTG_003877 >. 
142  Kalowski J., Mediation in Australia, Through the cultural prism: mediation in Australia, Sydney, June 2009, 

(Article for publication in 2009, Diversité des médiations du monde: Afriques  -  Orients  -  Amériques... et 
Europes), < http://www.jok.com.au/publications/mediation - in - australia>. 

143  Train to be a Mediator, Australian Mediation Register, < http://www.amr.asn.au/train.html>. 
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The foundation level training in mediation includes: a course in general psychology, theory of 
negotiations, effective listening and ethic of conversation and other practical issues.144 Before this system 
was adopted, a mediation course lasted for 25 hours only, but together with the development of mediation 
institute the number of topics increased and amounted to a 40-hour standard course.145 

It is also interesting, that the selection criteria for future mediators willing to participate in the 
forensic mediation pilot project in Georgia, requires from candidates minimum 5-year professional 
experience, besides, candidates willing to participate in the contest can be professionals of any field.146 

Apart from foundation trainings, depending on the dispute sphere, additional professional courses 
might be required to enable the mediator to understand the specifics147 of the case and fulfill the task 
professionally. 

 
4.4. Mediator’s role in Conflict Resolution Process 

 
It is established that mediation aims to organize the negotiation process by the neutral third party, 

assisting the parties to come to a consensual decision. Therefore, the key role of mediator is to organize and 
implement the mediation process and keep a neutral position throughout the process. 

The mediator should ensure a voluntary decision by the parties. S/he does not have a right to advise 
the parties on the topic or express his own ideas and influence the parties. 

According to the general standards of the mediator’s code of conduct, at the beginning of the 
process, the mediator is responsible to generally inform the parties about the mediation process itself and 
the role of the participant parties.148 

At different stages of mediation a mediator helps the parties to: 
• outline the main issues causing the dispute; 
• understand differences between their needs and desires; 
• understand the needs and desires of the opposing party 
• Have realistic discussion of possible options.149 
Besides the above described processes, based on the decision made by the parties, the additional task 

of a mediator is to develop an Act of Agreement, which will be signed by all the parties of mediation. 
 

5. Examples of Best Practices Worldwide 
 

Mediation – as a conflict resolution method has been actively used after the end of the Second World 
War, since 1945.150 

Initially, modern mediation was used to achieve a peaceful resolution of inter-state conflicts, where 
the active role was played by the USA, the UK, France, Russia/the USSR and China.151 Notably, the inter-
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state mediation reached its peak in the 90s of the last century still maintaining the status of one of the most 
actual methods.152 Enhancing interest toward mediation is proved by the Nobel Foundation Peace Prize of 
2008 – for a significant contribution to the resolution of international conflicts on several continents during 
the last three decades.153 The prize was awarded to the former President of Finland, UN diplomat and 
mediator. 

Today mediation is actively used at international and local, everyday business and household levels. 
However, it is still a novelty for many developing countries. It can be very helpful for civil dispute 
examination in short periods and for the facilitation of judicial trials. 

Mediation has become a civil and commercial dispute resolution tool in the USA since the 1970s; 
since the 1980s in Australia and the UK, and since the 1990s in South Africa and European countries.154 

Obviously, mediation is a legislative novelty in the following countries: Greece, Russia, and Italy 
and since 2011 Georgia. Hence, in order to have the best practice shared, it would be interesting to examine 
the mediation process examples of the experienced countries. 

 
5.1. Mediation in the USA 

 
Since 1945, the USA plays a key role in conflict resolution through the mediation process. The USA 

was engaged in 12% of conflict resolution processes worldwide after the Second World War.155  
Mediation, as an independent procedure has been widely used in the USA since the 70s of the last 

century. However, the examples of local mediation can be seen at the beginning of XX century as well.156 
During the history of mediation development in the USA, the year 1947 is most notable, when the “Federal 
Mediation and Conciliation Service” was created as an independent agency.157 The establishment of the 
named institution was caused by the economical crisis of the 1930s, when the conflict between the trade 
unions and labor force became critical after the Second World War.158 

Today, the USA Federal Mediation and Conciliation Service offers its services in mediation to 
different social, industrial and governmental agencies.159 

Mediation in the USA has been used to solve family, neighborhood and other household disputes 
since the 60-70s of XX century. It is aimed to simplify household dispute resolution for certain groups of 
the society without court involvement.160 

In 1990 the American Congress adopted the “Civil Justice Reform Act”,161 where mediation – as an 
alternative method of dispute resolution – is empowered by legislation. 

According to the Alternative Dispute Resolution Act 162 of 1998, the USA county courts got a task to 
support alternative methods of dispute resolution.163  
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Mediation prevails among the alternative dispute resolution methods according to the report of 
Federal Judicial Center of 2011.164 In summer 2010-2011 among 28,267 cases examined by 49 federal 
county courts using alternative dispute resolution methods (mediation, arbitrate, mini trial, etc.) 17,833 
were passed to the mediator.165 

The alternative Dispute Resolution Act obliges the county courts to use one of the alternative dispute 
resolution methods.166  

In 2001 the "Uniform Mediation Act”167 was introduced as a selection of legal norms about 
mediation. “Uniform Mediation Act” supports the use of mediation in the USA and grants certain 
privileges to the process participant parties.168 

American Association of Lawyers, Association of Arbiters and Association for conflict Resolution 
have a significant share in the development of mediation institute in the USA. They elaborated and adopted 
the “model standards of conduct for mediators”. 

 
5.2. Mediation in Australia 

 
Mediation in Australia has already been actively used for 20 years.169 Initially, in 1991 the 

Australian government adopted the “Courts (Mediation and Arbitration) Act,”170 empowering family and 
federal courts to offer mediation or arbitrate to the conflicting parties.171 

In 1994 another “Domestic Relationships Act”172 entered into force, which considered passing all or 
part of the disputable cases by the court to the mediator.173 

According to the Australian “Law about Mediation” and the Law “about changes in judicial 
legislation” of 1997, federal courts gained a right to pass the cases to the mediator with or without the 
consent of the parties.174 

Here, we should mention the 1994 report of the consulting committee of Australian justice accessibility, 
which foresees necessary to establish special Advisory Council which will consult government, federal courts 
and tribunals about the alternative dispute resolution issues.175 Hence, the National Alternative Dispute 
Resolution Advisory Council (NADRAC) was established in Australia in 1995. 

One of the successful and advanced Australian organizations in mediation service is The Institute of 
Arbitrators & Mediators Australia (IAMA) created in 1975.176  
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In Australia mediation was commonly used in domestic dispute resolutions.177 Almost 95% of 
domestic disputes are regulated through the alternative dispute resolution process.178 

 
5.3. Mediation in the UK 

 
The UK government actively supports the development of mediation in the civil justice system.179 

The mentioned is proved by the statement made by the UK Minister in April 2012, that the government will 
allocate additional 10 million pounds for mediation processes that will total 25 million pounds annually.180 

According to the information provided by the UK Ministry of Justice, the average value of divorce 
cases related to financial and property disputes solved through mediation totals 1000 pounds, and those 
solved through judicial system amount - 4000 pounds.181 Attention should also be paid to time efficiency of 
the mediation process which on average lasts only 110 days, whereas the other methods of dispute 
resolution take around 435 days.182 

It is also interesting that in the UK, the government allocates sufficient finances for those who 
cannot afford to sue the cases in courts.183 Cases related to family disputes and children related issues 
encompass a wider range of legal assistance; therefore they are priority issues in gaining financial 
support.184 Besides, according to Practical Guide 3A of April 6, 2011 and the protocol thereto, the party 
interested in state funding is obliged to meet with the mediator before receiving a financial aid from the 
government.185 The mentioned meeting can only be cancelled if one of the conflicting parties denies 
attending the informational meeting, also, if the mediator verifies that the given dispute cannot be examined 
at the mediation preparatory meeting or if it refers to domestic violence, etc.186 

The findings of the research by the UK Ministry of Justice indicates that in 2004-2010, among 
137,440 cases examined through (state funded) mediation 62% ended with bilateral agreement, 4% ended 
with partial agreement and only 34% were unsuccessful.187 A leading role in mediation is played by the 
Centre for Effective Dispute Resolution, having 20-year experience in dispute resolution, conflict 
regulation and training provision.188 The Centre plays a significant role in mediation development in the 
judicial system and business sector of England and Wales.189 
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5.4. Mediation in Russia 
 
Mediation institute is not unknown to Russia, as in the second half of the last century Russia/the 

USSR was one of the most active mediators in international conflict resolution.190 As a step forward in terms of 
incorporation of modern mediation in the Russian legislative system, we can assume the speech of the Russian 
President made at VI assembly of Judges in 2004,191 where he stated the necessity of alternative methods of 
dispute resolution.192 With this regard, in 2006 the first draft law was elaborated considering the incorporation of 
mediation in the Russian legislation. However, the mentioned draft law could not meet relevant support from the 
legislative agencies in the country.193 

In 2008, at the 7th assembly of Russian Judges the issue of alternative dispute resolution methods was 
stated again.194 As a result, and based on the task given by the President, after two years of work the legislators 
presented a draft law on mediation procedures195 and the consequent amendments to the legal acts to the State 
Duma.196  

Finally, on January 1, 2011 the law on “Alternative dispute resolution by means of a mediator (mediation 
procedures)” entered into force. The law was elaborated with the aim to solve disputes through alternative 
resolution methods and release the courts from a significant load of cases.197 

According to the existing law, mediation regulates “disputes arising in civil sphere, among them: 
entrepreneur and business disputes, as well as labor and family conflicts.”198 Exception is granted to the cases 
where the named disputes refer or can refer to the third parties’ rights and interests, who do not participate in the 
mediation process.199 

It is important that according to the Russian legislation, mediation is a voluntary process and can be 
implemented only based on bilateral agreement between the parties.200 

The scientific-methodology Centre for mediation and justice plays a significant role in mediation 
integration in the Russian Federation.201 Its active role in the development of legal mediation system and in 
organizing trainings and seminars significantly contributes to public awareness building in the mentioned 
field.202 
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6. Mediation Perspectives in the Georgian Legal System 
 
The changes made to the Georgian Procedural Law and a number of legal norms with regard to 

mediation prove the interest of the Georgian State toward the development of the named field. 
Georgian legislation outlines the types of judicial and non-judicial mediation203 from the very first 

stage. The implementation of both types of mediation from the initial stage will support rapid development 
of the named institute, as well as public awareness building and in case of successful practice – its 
extension to other types (corporate, labor, educational, etc.) of dispute resolution through mediation. 

One of the preconditions of mediation implementation is the release of Georgian courts from civil 
cases sued to Tbilisi City Court during the last three years (see statistics of 2009-2001)204 . 

Special importance is given to family, heritage and neighborhood-related disputes that can be 
examined through mediation according to GCPC.205 According to the data of 2011, 2387 cases were sued 
to Tbilisi City Court related to domestic disputes.  Although, some of them do not fall under mediation,206 
but examining of disputes regarding divorces (1017 cases) and alimony payments (611 cases) through 
mediation will significantly release the court system. 

A significant act of mediation development and implementation in Georgia is the pilot project of 
judicial mediation implemented on the basis of multilateral Memorandum of Understanding concluded 
between the Georgian Supreme Council of Justice, Higher School of Justice, National Alternative dispute 
resolution Center at Ivane Javakhishvili Tbilisi State university, German International Cooperation207 and 
Legal Improvement Strengthening Project.208 

At its initial stage the pilot project considers the preparation of the group of mediators selected 
through contest procedures.209 Future mediators will learn characteristics of the mediation process, gain 
necessary skills for mediation to implement the mediation process within the framework of the named 
project.210 

For successful completion of the mediation process, a mediator has a leading role as his or her 
attentiveness, observatory skills, education and professionalism engage the parties in the negotiation 
process. 

Besides the mediator preparation, the project also considers the preparation of judges and lawyers. 
Judges should clearly separate all types of disputes containing mediation perspectives. Furthermore, 
offering mediation from the lawyers’ side is equally important; their consultation will be a considerable 
asset for the parties when making a decision. 

Conducting different awareness building activities at different social levels, including educational 
sessions on mediation to schools and higher education institutions, seems to be very important during the 
implementation process of the pilot project. 

With this regard, National Centre of Alternative Dispute Resolution – established in 2011 at Ivane 
Javakhishvili Tbilisi State University actively supports the development of mediation institute. With the 
aim to develop and promote the Alternative Dispute Resolution institution in Georgia, the Centre will 
implement different educational programs for future mediators, students, academic personnel and 
lawyers.211 The Center actively participates in the implementation of a mediation pilot project. 
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Implementation of the institute of mediation is conditioned by the best international practices briefly 
described in the chapters above. Hence, the development of Georgian mediation institute cannot be 
envisaged without sharing the experience of international, public, non-governmental and private 
organizations and centers.  

Georgia offers a favorable business environment to foreign citizens that can be followed by different 
types of misunderstandings and disputes in the future. Therefore, mediation process can become more 
complicated as its participants may be any aliens. In such cases, mediation is the most favorable way of 
dispute resolution minimizing time and costs of the participant. 

Divorce is a hard psychological process for the spouses. Judicial examination of such cases involves 
private emotions and feelings of the parties as well as their material interests. Therefore, the judge can only 
pursue the legal norms that cannot be equally satisfactory for both parties. While, mediation gives the 
parties an opportunity to examine their own case and come to the joint conclusions more or less acceptable 
for both sides. 

Even more perspectives of mediation are foreseen in neighborhood dispute resolution. Temper and 
self esteem of Georgian people frequently cause conflicts between neighbors and, presumably, none of the 
parties would compromise until the case is sued in court. 

Following the speed of implementation of mediation implementation processes and active 
involvement of judicial system in Georgia, we can assume that the implementation of mediation institute in 
Georgia has realistic grounds. Sure, the process needs to pass all its development stages, however, the 
existing international practice will be helpful to cover the distance shortly. 

 
7. Conclusion 

 
Confidentiality, time and cost effectivity, informal environment, control over the process duration and 

result - all these aspects condition the advantages of mediation vs. judicial examination of the process. 
It is noteworthy that mediation is mainly used in civil cases. It can be very helpful in resolving domestic, 

neighborhood, heritage, medical, commercial disputes, where the disputes can be settled beyond normative acts 
through more informal negotiations. 

Differences are found in mediation techniques subject to the choice of state or private organizations and 
centers – depending on the degree of the mediator’s involvement in a specific dispute settlement process. 

As mentioned above, a mediator has a key role in achieving acceptable results for the parties. His/her 
professionalism, experience and educational background ensure maintaining the most important principle 
of mediation – its confidentiality; these features help the mediator to control the term of mediation and get 
a final decision in time through encouraging the parties to come to an agreement. 

Successful practices of mediation worldwide and the increasing number of civil cases in Georgian 
courts condition the implementation of mediation institute in Georgia. The changes and amendments made 
to Georgian legislation also prove the serious interest in mediation institute. 

It should be mentioned that in Georgia the majority of divorce and neighborhood disputes are built 
on personal anger or misunderstanding between the parties, when they don’t tend to understand the 
problems of the opposing person and compromise. Therefore, they address the courts and very often ask the 
lawyers to defend their interests. Finally, the courts have to listen to the facts that cannot be regulated by 
law. Consequently, mediation would save time to courts and move the negotiation process to a new stage. 

The mandatory nature of Georgian forensic mediation can cause dissatisfaction among the parties, 
but taking into consideration the fact that mediation is a novelty in Georgian reality, it is envisaged that 
parties will not address it unless it is mandatory for them. 

 

As Mediation is making its first steps in Georgia, the international practice, mediation types 
and  techniques  reviewed  in  the  present  paper  will  provide  the  reader  with  general  understanding  of  an 
alternative dispute settlement method, such as mediation. 
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simon takaSvili 

sanotaro mediaciis Camoyalibebisa da ganviTarebis tendenciebi 

saqarTveloSi 

1. Sesavali 

samarTlis ganviTarebasTan erTad sul ufro da ufro aqtualuri xdeba adami-
anTa Soris warmoSobili davis sasamarTlos gverdis avliT gadawyvetis sakiTxi. swo-
red amitom calkeuli qveynebis kanonmdebloba cdilobs Seqmnas iseTi sakanonmdeblo 
meqanizmebi, romlebic mxareebs SesaZleblobas miscems TavianTi dava sasamarTlos, 
rogorc marTlmsajulebis ganmaxorcielebeli erTaderTi organos gverdis avliT 
gadawyviton ise, rom ar gascdnen samarTliT dadgenil sivrceebs da safrTxe ar Seuq-
mnan adamianTa Soris arsebul socialur urTierTobebs. Sesabamisad, nebismieri ise-
Ti moqmedeba, romelic modave mxareTa Soris urTierTobis SenarCunebas da amave 
dros davis gadawyvetas Seuwyobs xels, Tanamedrove socialuri saxelmwifos mxridan 
mxardaWerili iqneba. adamianTa Soris warmoSobili davis gadawyvetis erT-erTi mniS-
vnelovani da amave dros, uZvelesi xerxi mediaciaa. mediaciis gziT SesaZlebelia ar-
sebuli konfliqtis mxareTa interesebis Sesabamisad gadawyveta ise, rom SenarCune-
bul iqnes samarTlis umTavresi miznebic. samarTlis amocana xom adamianTa Tanacxov-
rebis Sedegad warmoSobili konfliqtebis samarTlianad mowesrigebaa.1 winamdebare 
naSromic swored mediacias, rogorc  davis gadawyvetis alternatiul saSualebas, Se-
exeba. konkretulad ki yuradReba gamaxvildeba iseT sakanonmdeblo siaxleze, rogo-
ricaa sanotaro mediaciis SemoReba saqarTveloSi. garda amisa, saubari iqneba sano-
taro mediaciis Camoyalibebasa da ganviTarebaze. amasTan, ganxiluli da Sefasebuli 
iqneba is problemuri sakiTxebi, romelic qarTul sakanonmdeblo bazas sanotaro me-
diaciasTan dakavSirebiT gaaCnia. 

 

2. mediaciis cneba 

mediacia momdinareobs laTinuri zedsarTavisagan medius, rac or Tvalsazriss 

an or mxares Soris Sualeduri poziciis dakavebas, Sualeduri gamosavlis SeTavaze-
bas, neitralurad da miukerZoeblad moqmedebas niSnavs.2 mediacia molaparakebis 
procesia, sadac neitraluri piri — mediatori dapirispirebul mxareebs an/da maT 
warmomadgenlebs exmareba maT Soris warmoSobili konfliqtis urTierTsasargeblo 
SeTanxmebiT dasrulebaSi. mediatori SeTanxmebis pirobebze gavlenas ar axdens. is me-
diaciis process uZRveba da molaparakebis monawile mxareebs exmareba, SeTanxmebas 
ufro swrafad da nakleb droSi miaRwion, vidre isini amas SeZlebdnen damoukideb-
lad.3 am ganmartebidan gamomdinare, mediatori mediaciis procesis dros warmoad-
gens damoukidebel, miukerZoebel pirs, romelic mxareebs exmareba konsensusis miR-
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wevaSi. mediaciis mTavari arsi da daniSnulebaa aRdgenil da SenarCunebul iqnes is 
socialuri urTierTobebi, romlebic mxareTa Soris arsebobs.4 mediaciis procesis 
daniSnuleba dapirispirebul mxareTa urTierTSeTanxmebaa.5 aqedan gamomdinare, SeiZ-
leba iTqvas, rom mediaciis procesis erT-erTi mniSvnelovani mizani socialuria, e. i. 
upiratesad adamianuri urTierTobebis SenarCunebaa. mniSvnelovania, rom molapara-
kebis monawile mxareebi miRebul SeTanxmebas damoukideblad iReben, anu maT mier 
miRweuli SeTanxmeba mTlianad TviTpasuxismgeblobazea damyarebuli. mediaciis pro-
cesis Sedegad miRweuli SeTanxmebis nebayoflobiT Sesruleba xels uwyobs da inar-
Cunebs im socialur urTierTobebs, romelic modave mxareTa Soris arsebobs.6 media-
cia molaparakebis procesis mxardaWera da xelSewyobaa. sxvagvarad rom iTqvas, es 
aris struqturirebuli molaparakebis procesi, romelic profesionali mediatoris 
aqtiuri monawileobiT mimdinareobs.7 mediaciis procesi, rogorc aRmoCnda, mesame 
damoukidebeli piris gareSe warmoudgenelia. praqtikaSi xSirad dgeba sakiTxi imis 
Sesaxeb, Tu vin aris is piri, romelic mxareebs molaparakebaSi exmareba. farTod gav-
rcelebuli Sexedulebis Tanaxmad, mediatori aris damoukidebeli pirovneba, romel-
sac specialuri swavleba, treningi aqvs gavlili sxvadasxva sferoSi da mxareebs kon-
fliqtis aRmofxvraSi exmareba.8 amasTan, mediatori SesaZloa iyos sasamarTlos Ta-
namSromeli, ubralo moxalise, romelic sasamarTlos exmareba,9 mosamarTle an sxva 
nebismieri piri, romelsac aqvs piradi gamocdileba da codna konfliqtis mogvareba-
Si.10 mediacias, iseve rogorc konfliqtebis gadawyvetis sxva alternatiul saSuale-
bebs da meTodebs, didi mniSvneloba aqvs samoqalaqo brunvis monawileTa Soris arse-
buli uTanxmoebis mosawesrigeblad. mediacia xels uwyobs mxareTa Soris SeTanxmebis 
miRwevas, maT morigebas im organoebis Carevis gareSe, romlebsac kanoniT an mxareTa 
Soris dadebuli xelSekrulebiT aqvT davebis gadawyvetis uflebamosileba. xSir Sem-
TxvevaSi sasamarTlos mier davis gadawyvetas ar mosdevs konfliqtis efeqturad da 
sworad gadawyveta, vinaidan sasamarTlo procedura SemdgomSi moiTxovs sasamarTlo 
gadawyvetilebis iZulebiT aRsrulebas. e.i. sxvadasxva saxelmwifo organos Careva 
xdeba or mxares Soris arsebul konfliqtSi. mxareTa mimarT neitraluri da damouki-
debeli mediatoris monawileobiT davis mogvareba ki efeqturia, radgan saSualebas 
iZleva konfliqti kompromisis safuZvelze iZulebisa da sasamarTloSi saqmis sawar-
moeblad saWiro Tanxisa da drois zedmetad xarjvis gareSe gadawydes.11 mediaciis 
procesi ganixileba, rogorc problemis efeqturad gadawyvetisTvis ufro swrafi, 
iafi da procedurulad martivi meqanizmi.12 
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3. mokled mediaciis istoriuli safuZvlebis Sesaxeb 

miuxedavad imisa, rom mediaciis maregulirebeli samarTlebrivi normebi aqamde 
qarTul kanonmdeblobaSi ar arsebobda, mediacia Zveli qarTuli samarTlisaTvis 
ucxo ar aris. magaliTad, Zvel qarTul samarTalSi, saojaxo davebis SemTxvevaSi, gay-
ris dros problemur sakiTxTa mosagvareblad mohyavdaT gareSe piri, romelic `gam-
riged,~ `Suakacad,~ `nemsgamezelad~ (svaneTSi) iwodeboda, Tumca, romauli warmomav-
lobis samarTlis zegavleniT, qarTulSi terminad laTinuri sityva — `mediatore~ 
(`mediator~) damkvidrda.13 sityva `mediatori~ Zveli qarTuli samarTlisTvis mainc 
siaxles warmoadgens. aRniSnul termins saqarTveloSi mxolod XIX saukunis damdegs, 
1802 wels vxvdebiT. termini `mediatori~ arc daviT batoniSvilis `kanonTa proeqtis~ 
ZiriTad teqstSi ixsenieba. mis damatebaSi ki mxolod erTxel vxvdebiT aseT gamoT-
qmas: `mediaturad,~ rac am terminis daumkvidreblobaze migvaniSnebs.14 qarTuli sais-
torio wyaroebidan irkveva, rom mediatorebs gansakuTrebuli roli ekisrebodaT da-
vis mogvarebaSi. swored amitom, XIX saukunidan mediatorTa mier warmoebul molapa-
rakebebs da mis safuZvelze warmatebiT dasrulebul davebs gansakuTrebuli mniSvne-
loba eniWeba qarTul CveulebiT samarTalSi. qarTul istoriul wyaroebze dakvirve-
biT irkveva, rom saqarTveloSi arsebobda mediaciis daaxloebiT iseTi meqanizmi, ro-
melic Tavisi samarTlebrivi daniSnulebiTa da SinaarsiT Zalian hgavs sasamarTloze 
dafuZnebul mediacias, rodesac sasamarTlo xels uwyobs mediaciis procesis Sesaba-
misobas kanonTan da mxareTa survilis SemTxvevaSi mzad aris daamtkicos da iuridiu-
lad savaldebulo Zala mianiWos mxareTa mier miRweul SeTanxmebas.15 bWe-mediatorTa 
sasamarTlo yovelTvis kolegialuria. mis wevrebs orive mxare irCevs an erTad, an 
cal-calke. bWe-mediatorTa sasamarTlo saqmis garCevisas ZiriTadad CveulebiT sa-
marTals iyenebs.16 mixeil kekelias dakvirvebiT, ver vxvdebiT faqtebs imis Sesaxeb, 
rom bWe-mediatorTa sasamarTlos sisxlis samarTlis xasiaTis saqme gaerCios.17 aqe-
dan gamomdinare, rogor Cans, qarTuli CveulebiTi samarTali kerZo xasiaTis samar-
TalurTierTobisas warmoSobil davebTan mimarTebiT dasaSvebad miiCneevs mediato-
ris monawileobas, xolo sajaro samarTals gankuTvnil davebze — ara.  mniSvnelovania 
sakiTxi imis Sesaxeb, Tu ZiriTadad ra saxis davebis aRmofxvrasa da gadawyvetas uwy-
obda xels mediatori. rogorc wyaroebidan irkveva, bWe-mediatorebi arCevdnen sa-
marTlebrivi xasiaTis saqmeebs sanivTo, valdebulebiTi, memkvidreobiTi samarTli-
dan.18 sayuradReboa, rom qonebis ganawilebis dros, samemkvidreo qonebis an gayris 
SemTxvevaSi, mediatorebs unda SeedginaT qonebis ganawilebis sabuTi, romelic XIX-XX 
saukuneebSi sxvadasxva saxelwodebiTaa cnobili.19 aqedan gamomdinare, mediatori ad-
genda iuridiuli mniSvnelobis mqone dokuments, romlis ZaliTac xdeboda gayofili 

                                                 
13  xoferia m., mediators roli ojaxis gayraSi qarTuli CveulebiTi samarTlis mixedviT, 

`samarTlis Jurnali~, # 1, 2011, 46. 
14  kekelia m., sasamarTlo organizacia da procesi saqarTveloSi ruseTTan SeerTebis win, 

wigni 1-li, Tb., 1970, 244. 
15  cercvaZe g., mediacia, davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tsu-s 

iuridiuli fakulteti, davis gadawyvetis alternatiuli meTodebis samecniero-kvleviTi 
instituti, Tb., 2010, 78. 

16  kekelia m., sasamarTlo organizacia da procesi saqarTveloSi ruseTTan SeerTebis win, 
wigni 1-li, Tb., 1970, 252. 

17  iqve.  
18  kekelia m., sasamarTlo organizacia da procesi saqarTveloSi ruseTTan SeerTebis win, 

wigni 1-li, Tb., 1970, 252.  
19  dawvrilebiT amis Sesaxeb ixileT besarion zoiZe, Zveli qarTuli memkvidreobiTi 

samarTali, Tb., 2010, 171.  
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qonebis ganawilebis samarTlebrivad `gaformeba~. Sesabamisad, aseTi saxis dokumenti 
iuridiuli Zalis mqone da aRsrulebaunarianic iqneboda. rogorc Cans, mediatorebi 
miRebul gadawyvetilebas iseTi saxiT aformebdnen, romelic Semdgom gaaadvilebda 
gadawyvetilebis aRsrulebas. mniSvnelovania, rom bWe-mediatorTa ganaCeni gasaCiv-
rebas ar eqvemdebareboda.20 sityva `ganaCeni~ am SemTxvevaSi miRebul kerZosamar-
Tlebriv gadawyvetilebas gulisxmobs da ara sisxlissamarTlebriv saqmeze miRebul 
gadawyvetilebas, radgan, rogorc aRvniSneT, mediatorebi sisxlis samarTlis sakiTx-
ebTan dakavSirebul davebSi ar monawileobdnen. 

 
4. mediaciis samarTlebrivi mowesrigeba                                                                  

qarTuli kanonmdeblobis mixedviT 

mediacia, rogorc davis gadawyvetis erT-erT efeqturi saSualeba, Tanamedrove 
qarTuli samarTlisaTvis siaxlea. mediaciis sakanonmdeblo regulireba qarTvelma 
kanonmdebelma pirvelad SemogvTavaza 2011 wlis 20 dekembris cvlileba-damatebiT 
saqarTvelos samoqalaqo saproceso kodeqsSi.21 samoqalaqo saproceso kodeqsis 1871-
e muxli swored sasamarTlo mediaciis legalur definicias Seicavs. garda amisa, ka-
nonmdebelma SemoiRo samedicino mediaciis maregulirebeli normebi, romlebmac ase-
ve samoqalaqo saproceso normebSi pova asaxva. aqedan gamomdinare, kanonmdebelma sa-
kanonmdeblo gziT mxareebs mianiWa pirdapiri kanonismieri saSualeba, maT Soris war-
moSobili dava gadawyviton mediaciis saSualebiT. sasamarTlo mediaciis mareguli-
rebel sakanonmdeblo normebSi gansazRvrulia SesaZlo davaTa is CamonaTvali, rac 
sasamarTlo mediaciis saSualebiTaa gadasawyveti.  

garda samoqalaqo saproceso kodeqsisa, kanonmdebelma sakanonmdeblo gziT Se-
moiRo sanotaro mediaciis instituti. `notariatis Sesaxeb~ saqarTvelos kanonis22 
381-e muxli swored sanotaro mediaciis legalur definicias Seicavs. es sakanonmdeb-
lo norma siaxlea qarTuli sanotaro samarTlisaTvis da amitomac mis mimarT gansa-
kuTrebuli yuradRebaa gamaxvilebeuli. aRniSnuli sakanonmdeblo normis pirveli 
punqtis Tanaxmad: 1) notariusi SeiZleba iyos mediatori modave mxareTa Soris a) sao-
jaxo samarTlebriv davebze, garda Svilad ayvanisa, Svilad ayvanis baTilad cnobisa, 
mSoblis uflebis SezRudvisa da mSoblis uflebis CamorTmevisa; b) samemkvidreo sa-
marTlebriv davebze; g) samezoblo samarTlebriv davebze; d) nebismier sxva davaze, 
Tu saqarTvelos kanonmdeblobiT gansazRvruli ar aris aseT davaze mediaciis gan-
xorcielebis specialuri wesi.  2) mediacia notariusis monawileobiT SeiZleba gan-
xorcieldes modave mxareTa TanxmobiT. 3) sanotaro mediaciis ganxorcielebis wesi 
ganisazRvreba iusticiis ministris brZanebiT. 4) Tu sanotaro mediaciis procesSi 
dava mxareTa SeTanxmebiT dasrulda, notariusi adgens morigebis aqts, romelic das-
turdeba sanotaro wesiT.  5) mxaris mier sanotaro mediaciis farglebSi Semdgari mo-
rigebis aqtiT dadgenili valdebulebis Seusruleblobis SemTxvevaSi iZulebiT aR-
sruleba xorcieldeba notariusis mier gacemuli saaRsruleblo furclis safuZ-
velze `saaRsruleblo warmoebaTa Sesaxeb~ saqarTvelos kanoniT dadgenili wesiT. 
rogorc gansaxilveli sakanonmdeblo normidan Cans, sanotaro mediaciis regulireba 
Zalze zogadi da `mSralia~. aRniSnuli aixsneba imiT, rom sanotaro mediaciis proce-

                                                 
20  kekelia m., sasamarTlo organizacia da procesi saqarTveloSi ruseTTan SeerTebis win, 

wigni 1-li, Tb., 1970, 252. 
21  saqarTvelos parlamentis uwyebani, 1997 weli,  47-48. 
22  saqarTvelos sakanonmdeblo macne, 46, 22.12.2009. 
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sisa da procedurebis detaluri regulireba unda ganxorcieldes `sanotaro moqme-
debaTa Sesrulebis wesis Sesaxeb instruqciaSi~, sxva kanonebsa da kanonqvemdebare 
normatiul aqtebSi.  

 

5. notariusis samarTlebrivi statusi  

notariusis samarTlebrivi statusi gansazRvrulia `notariatis Sesaxeb saqar-
Tvelos kanonSi~. aRniSnuli kanonis me-3 muxlis pirveli punqtis Tanaxmad, notariu-
si Tavis profesiul saqmianobaSi Tavisufalia da sanotaro da sxva masTan dakavSire-
bul moqmedebaTa meSveobiT axorcielebs saxelmwifoebriv uflebamosilebas am kano-
nisa (`notariatis Sesaxeb saqarTvelos kanonis~ — s.t.) da sxva samarTlebrivi aqtebis 
safuZvelze. mniSvnelovania aRniSnuli muxlis me-2 punqti, romlis Tanaxmadac sano-
taro moqmedebis Sesrulebisas notariusi damoukidebeli da miukerZoebelia. `nota-
riatis Sesaxeb~ saqarTvelos kanonis me-5 muxli gansazRvravs sanotaro moqmedebebis 
Sesrulebis zogad definicias. aRniSnuli muxlis mixedviT, sanotaro moqmedebebs 
notariusi asrulebs fizikuri an iuridiuli piris TxovniT. sanotaro moqmedebebis 
monawileTaTvis (aramxolod maTTvis) notariusis mier ganxorcielebul sanotaro 
moqmedebebs samarTlebrivi, e.i. iuridiuli Zala aqvs. aRniSnuli muxlis mixedviT, sa-
notaro wesiT damowmebul dokuments udavo mtkicebulebiTi Zala aqvs. udavo mtki-
cebulebiT Zalaze saubrisas aRsaniSnavia is, rom notariusi aris piri, romelzedac 
`delegirebulia~ is uflebamosilebebi, romlebic saxelmwifo organoTa kompetenci-
as ganekuTvneba. zemoTqmuli gamomdinareobs `notariatis Sesaxeb~ saqarTvelos ka-
nonis me-3 muxlidan, romlis Tanaxmadac, notariusi axorcielebs saxelmwifoebriv 
uflebamosilebebs saqarTvelos kanonmdeblobis safuZvelze. aqedan gamomdinare, Se-
iZleba iTqvas, rom notariusi warmoadgens pirs, romelic, `notariatis kanonis~ me-3 
muxlis me-9 punqtis Tanaxmad, ar aris sajaro moxele,magram Tavisi uflebamosileba-
Ta farTo speqtriT garkveulwilad emsgavseba mas. notariusi oficialuri piria, 
romlis funqciebia im sanotaro aqtebis Sedgena da gaformeba, romelTa namdvilobi-
saTvis sanotaro wesiT damowmeba kanoniT aris dadgenili, an mas garigebis monawilee-
bi moiTxoven.23 germanul iuridiul literaturaSi farTod aRiarebuli Sexedulebe-
bis Tanaxmad, notariusi ganixileba ara rogorc sajaro moxele, aramed rogorc Tavi-
sufali profesiis piri. am Sexedulebas safuZvlad udevs germaniis federaluri sa-
konstitucio sasamarTlos erT-erTi gadawyvetileba, sadac notariusi ganxilulia 
rogorc saxelmwifoebrivi uflebamosilebebis ganmaxorcielebel arafiqsirebul 
moxele, romelic, Tavisi saqmianobidan gamomdinare, xelfass TviTon gamoimuSavebs.24 
aRniSnulidan gamomdinare, notariusi mxareTaTvis warmoadgens damoukidebel iuri-
diul mrCevels, romelic Tavis profesiul uflebamosilebas axorcielebs damouki-
deblad da miukerZoeblad25 da mis mier dadgenil da dadasturebul faqtebs udavo 
mtkicebulebiTi mniSvneloba aqvT. swored amitom calkeuli qveynis kanonmdeblobe-
bi swored notariusebs aniWebs mediatoris uflebamosilebebs. es gamarTlebulicaa, 
radgan notariusi is piria, romelic gacnobierebulia samarTlebriv sakiTxebSi da  
mas, Cveulebriv, araiurist mediatorze kargad SeuZlia gansazRvruli samarTlebri-
vi problemis Sefaseba da Semdgom misi gadaWris gzebis Zieba. mniSvnelovania, rom no-

                                                 
23  suxitaSvili d., saqarTvelos sanotaro samarTali, Tb., 2002, 43. 
24  dawvrilebiT amis Sesaxeb ixileT, burduli i., sanotaro biuros finansebisa da notariusis 

Sromis anazraurebis sakiTxisaTvis (`notariatis Sesaxeb saqarTvelos kanonis~ 21-e muxlis 
komentari), `samarTlis Jurnali~, #2, 2011, 35.  

25  suxitaSvili d., saqarTvelos sanotaro samarTali, Tb., 2002, 44. 
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tariuss iseTi iuridiuli mniSvnelobis aqtis Sesrulebis ufleba aqvs, rogoricaa 
saaRsruleblo furceli. saaRsruleblo furcelis gacemis wess `notariatis Sesa-
xeb~ saqarTvelos kanonis me-40 muxli awesrigebs. aRniSnuli muxlis gaanalizebis Se-
degad SegviZlia vTqvaT, rom kanonmdebelma notariusi garkveulwilad mosamarTlis 
uflebamosilebiT aRWurva. notariusis mier miRebuli gadawyvetilebis aRsruleba-
unarianoba damokidebuli xdeba ara sasamarTlos gadawyvetilebaze, aramed notariu-
sis mier gacemuli saaRsruleblo furclis safuZvelze. aqedan gamomdinare, notari-
usTa mier gacemuli saaRsruleblo dokumentebi gantvirTavs sasamarTlos da mxares 
aRar uwevs damatebiTi drois, materialuri da sxva saxis xarjebis gaweva. am mizeziT 
saaRsruleblo dokumentma sanotaro saqmianobaSi didi popularoba moipova, yovel-
dRiurad izrdeba iseTi xelSekrulebebis ricxvi, romelSic xelSemkvreli mxareebi 
Tanxmdebian nakisri valdebulebebis Seusruleblobis SemTxvevaSi sasamarTlos 
gverdis avliT moxdes xelSekrulebis keTilsindisieri mxaris interesebis dakmayo-
fileba notariusis mier gacemuli saaRsruleblo furclis saSualebiT. swored ami-
tom evropis sxvadasxva qveyanaSi sul ufro da ufro meti notariusi sTavazobs medi-
acias, rogorc davis gadawyvetis alternatiul saSualebas, modave mxareebs, sadac 
notariusi — mediatori procesis monawileebs exmareba arsebiTad swori da urTier-
Tsasargeblo gadawyvetilebis miRebaSi.26  mniSvnelovania isic, rom yvela notariusi 
ar iqneba mediatoris funqciiT aRWurvili. sanotaro mediaciis process mxolod Se-
sabamisi xarisxis mqone notariusebi ganaxorcieleben. 

 
6. notariusis axali funqcia, notariusi — mediatori 

`notariatis Sesaxeb~ saqarTvelos kanonSi, rogorc aRvniSneT, moxda sanotaro 
mediaciis institutis definicireba. kanonmdebelma notariusis samarTlebrivi sta-
tusis Sinaarsi  mediatoris funqciebiTac aRWurva. sainteresoa sakiTxi imis Sesaxeb, 
aRniSnuli midgoma gamarTlebulia da SesabamisobaSi aris Tu ara notariusis samar-
Tlebriv statusTan, an xom ar gulisxmobs es mediatoris, rogorc damoukidebeli, 
miukerZoebeli da upiratesad davis SeTanxmebiT dasrulebaze orientirebuli piris, 
saqmianobis Sinaarsis, misi substanciurobis xelyofas? aRniSnul kiTxvaze pasuxis 
gasacemad saWiroa detalurad gavecnoT `notariatis Sesaxeb~ saqarTvelos kanonis 
dRes arsebul normas sanotaro mediaciasTan dakavSirebiT. amasTan, mniSvnelovania 
evrosabWos 2008 wlis direqtiva mediaciiis processa da mis mniSvnelobaze.27 aRsaniS-
navia, rom es direqtiva zogad miTiTebebs Seicavs da misi dakonkreteba calkeuli 
qveynebis kanonmdeblobebis prerogativaa.  aqedan gamomdinare, SesaZlebeli iqneba 
davsaxoT momavali sakanonmdeblo cvlilebebis Sinaarsi, romelic detalurad daa-
regulirebs sanotaro mediaciis process. rogorc araerTxel aRvniSneT, notariusi 
Tavisi samarTlebrivi statusiT saxelmwifosgan uflebamosili piria, romelic mxa-
reTaTvis damoukidebeli, miukerZoebeli mrCevlis rolSi gvevlineba. mediatoric 
damoukidebeli miukerZoebeli piria, romelic exmareba mxareebs davis SeTanxmebiT 

dasrulebaSi.28  aSS-Si, kerZod niu-iorkSi arsebobs Mediator Ethics Advisory Committee 
(MEAC),  romlis Tanaxmadac, notariusisaTvis mediatoris uflebamosilebis miniWeba 
ar ewinaaRmdegeba kanons da notariusis samarTlebrivi statusis Sinaarss.29 sloveni-

                                                 
26   <http://www.cdnq.org/en/businessPartner/Epart5.html>  [14.08.2012]. 
27  ix. Directive 2008/52/EC of the European Parliament and of the Council, of 21 May, 2008, on Sertain Aspects of 

Mediationin Civil and Commercial Matters. 
28  <https://www.ohiobar.org/General%20Resources/pub/legalbasics/LB%20Chapter%2013.pdf> [09.08.2012]. 
29   <http://www.tennessee-mediation.com/_forum/the_mediator-notary_42.php> [09.08.2012]. 
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aSic SesaZlebelia notariusi mediatori iyos, romelic dapirispirebul mxareebs da-
exmareba konfliqtis mSvidobianad da efeqturad mogvarebaSi.30 notariusebi sul uf-
ro met swavlebasa da treningebs gadian mediatoris funqciebisa da Tvisebebis ukeT 
garkvevasa da aTvisebaSi.31 aqedan gamomdinare, qarTul sinamdvileSic, notariusis 
mediatoris rolSi yofna warmoudgeneli ar unda iyos. metic, notariusi aRWurvilia 
im uflebamosilebebiT, rac mniSvnelovania mxareTa morigebisaTvis. notariusma kar-
gad icis is sakanonmdeblo normebi, romelTa dacvis gareSec mediaciis procesis Se-
degad miRweul SeTanxmebas azri daekargeba. e.i. garda imisa, rom notariusi xels Se-
uwyobs mxareTa morigebas, is samarTlebrivad `gamarTavs~ mxareTa Soris miRweul Se-
Tanxmebasac. mniSvnelovania, rom nebismieri molaparakebis dros saboloo sityva mxa-
reebs ekuTvniT, Tumca mediatoris roli mediaciis warmatebiT dasrulebaSi SeiZle-
ba gadamwyveti aRmoCndes. mas unda SeeZlos sxvadasxva saxis strategiis kombinireba 
da saWiro dros saWiro meTodebis gamoyeneba.32 aRniSnuli garemoeba pirebs sanotaro 
mediaciisadmi ndobas gauCens. konfliqtis mSvidobianad da warmatebiT gadaWris um-
Tavresi kriteriumic swored ndobis mopovebaa. aqedan gamomdinare, ar SevcdebiT, Tu 
vityviT, rom sanotaro mediaciis procesi, romelic notariusis mieraa xelSewyobili 
da misi monawileobiT mimdinareobs, ufro metad sando da misaRebia samoqalaqo ur-
TierTobebSi warmoSobili davis gadawyvetisas. mniSvnelovania, rom evrosabWos di-
reqtivis mixedviT, mediatoris samarTlebrivi statusi mkacrad gansazRvruli ar 
aris. metic, mediatori SesaZloa iyos Tavad saqmis ganmxilveli an sxva mosamarTlec, 
e.i. nebismieri piri. es SeiZleba iyos, rogorc notariusi, ise sxva piric. aRniSnuli 
direqtivis Tanaxmad, ori an orze meti dapirispirebuli mxaris konfliqtis mogvare-
ba mimdinareobs mediatoris daxmarebiT da mxareTa TviTpasuxismgeblobis safuZvel-
ze. amasTan, mxareebma ar unda gansazRvron is ufleba-movaleobebi, romelTa ufleba-
mosilebac maT ar gaaCniaT.33 aRsaniSnavia, rom direqtiva raime SezRudvas gadasawy-
vet davaTa xasiaTze ar Seicavs, Tumca mediaciis procesis gamoyenebas samoqalaqo da 
savaWro xasiaTis davebze uSvebs. e.i. mxareebs aqvT ufleba, nebismieri dava mediaciis 
process dauqvemdebaron. `notariatis Sesaxeb~ saqarTvelos kanonis midgomac aseTia. 
amasTanave, iq, sadac kanonmdebeli CamonaTvals akeTebs, sasurvelia, SromiTsamar-
Tlebriv davebzec iyos yuradReba gamaxvilebuli, radgan sanotaro mediaciis pro-
cess efeqturi gamoyeneba swored SromiTi urTierTobisas warmoSobili davis ga-
dawyvetaSi eqneba. rogorc aRvniSne, miuxedavad pirdapiri miTiTebis ararsebobisa 
SromiT davebze, mxareebs aqvT pirdapiri kanonismieri saSualeba aseTi saxis davac sa-
notaro mediaciis process dauqvemdebaron. 

 

7. sanotaro mediaciis procesis dawyebis safuZvlebi da                 
konfidencialurobis principi 

 
`notariatis Sesaxeb~ saqarTvelos kanoni mediaciis procesis mimdinareobis sa-

marTlebriv regulirebas ar Seicavs. aRniSnuli kanonis 381-e muxlis me-2 punqtis Ta-
naxmad, mediacia notariusis monawileobiT SeiZleba ganxorcieldes modave mxareTa 

                                                 
30   <http://www.notar-z.si/en/services/mediation/mediation> [09.08.2012]. 
31   <http://www.notar.at/notar/en/home/ueberdienotare/institutions/mediation/> [09.08.2012]. 
32  cercvaZe g., mediacia, davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tsu-is 

iuridiuli fakulteti, davis gadawyvetis alternatiuli meTodebis samecniero-kvleviTi 
instituti, Tb., 2010, 231. 

33  ix. Directive 2008/52/EC of the European Parliament and of the Council, of 21 May, 2008, on Sertain Aspects of 
Mediationin Civil and Commercial Matters. 
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TanxmobiT. aqedan gamomdinare, kanoni zustad ar gansazRvravs, Tu vin unda mimarTos 
notariuss, iqneba es mxolod erTi mxare, Tu orive mxaris mimarTvaa aucilebeli. ka-
nonidan Cans mxolod is, rom mxareebi unda iyvnen Tanaxma sanotaro mediaciis proce-
sis gamarTvisa. aqedan gamomdinare, erTi romelime mxaris mimarTva sakmarisia mxo-
lod mediaciis procesis Catarebis survilis dafiqsirebisa, xolo TviT procesi au-
cileblad modave mxareTa Tanxmobis miRebis Semdeg unda daiwyos. mas Semdeg, rac mxa-
reebi Tanaxma iqnebian sanotaro mediaciis procesis gamarTvaze, notariusma unda mi-
iRos dadgenileba sanotaro mediaciis gamarTvis Taobaze. aRniSnuli dadgenileba 
Cveulebrivi `proceduruli xasiaTis~ sanotaro moqmedebis identuri iqneba. mniSvne-
lovania, rom aSS-Si, kerZod ki, floridis Statis samarTlis mixedviT, mediaciis pro-
cesis mimdinareobisas mediators ekrZaleba ganaxorcielos nebismieri momsaxureba 
da iuridiuli mniSvnelobis moqmedeba, romelic pirdapir ar iqneba dakavSirebuli 
mediaciis procesTan.34 aqedan gamomdinare, sanotaro moqmedeba, romelic Sesrulde-
ba notariusi mediatoris mier mediaciis procesis mimdinareobisas da romelic da-
kavSirebuli ar iqneba mimdinare mediaciis procesTan, baTilad unda CaiTvalos. am 
sakiTxTan dakavSirebiT erTiani midgoma TviT amerikul samarTalSiac ar arsebobs. 
Sesabamisad, qarTvel kanonmdebels mainc mouwevs fiqri imaze, mianiWebs Tu ara nota-
rius mediators mediaciis procesis mimdinareobisas Cveulebrivi sanotaro saqmia-
nobis ganxorcielebis uflebamosilebas. rac Seexeba notariusi mediatoris mier ua-
ris Tqmas sanotaro mediaciaze (procesis gamarTvaze), romelic aseve dadgenilebiT 
unda iqnes miRebuli, aRniSnulis kanoniereba saWiroa Seamowmos saTanado kompeten-
ciis mqone organom, anu mxares unda hqondes SesaZlebloba, misTvis naTqvami uari gaa-
saCivros Sesabamis organoSi. am SemTxvevaSi `notariatis Sesaxeb~ saqarTvelos kano-
nis 53-e muxlSi sasurvelia Sevides cvlileba, romelic swored aseTi saxis proble-
mur sakiTxs gadaWris. aRniSnuli muxlis Tanaxmad, kanonmdebelma dainteresebul mxa-
res mianiWa ufleba, sanotaro moqmedebaze uari gaasaCivros rogorc sasamarTloSi, 
ise iusticiis ministrTan an notariusTa palataSi. aqedan gamomdinare, sasurvelia, 
rom sanotaro mediaciis procesis gamarTvaze uaris Tqmis Sesaxeb miRebuli dadgeni-
leba gasaCivrdes notariusTa palataSi.35 Tu notariusTa palata ucvlelad dato-
vebs am dadgenilebas, es ukve administraciuli wesiT unda gasaCivrdes sasamarTlo-
Si. mniSvnelovania iseTi sakanonmdeblo normis arsebobac, romelic daaregulirebda 
notariusis mier miRebuli dadgenilebis Semdgom sakiTxebs. kerZod, saWiroa, rom 
mxareebs ar hqondeT SesaZlebloba erTdroulad awarmoon TavianTi dava notarius  
mediatorTan da sasamarTloSi. aqedan gamomdinare, sasurvelia, moxdes daaxloebiT 
Semdegi saxis sakanonmdeblo normis miReba: sanotaro mediaciis procesis dros mxa-
reebs erTmevaT ufleba imave davis saganze da imave safuZvliT saqme awarmoon sasa-
marTloSi. aRniSnuli CanaweriT daculi iqneba keTilsindisieri mxaris interesebi da 
mediaciis procesis arakeTilsindisieri mxarisTvis Tavad sanotaro mediaciis pro-
cesi ar gaxdeba drois gayvanis efeqturi saSualeba da meqanizmi. swored amitom, sa-
survelia, iseTi saxis dokumentis gaformeba mediaciis procesis gamarTvasTan dakav-
SirebiT, romelic mxareebs daavaldebulebs TavianTi ufleba-movaleobebis keTil-

                                                 
34   <http://www.tennessee-mediation.com/_forum/the_mediator-notary_42.php> [09.08.2012]. 
35  mediaciis ZiriTadi daniSnuleba, garda imisa, rom konfliqtis mogvarebis da mSvidobianad 

dasrulebis xelSewyobaa, isicaa, rom mediaciis procesma gantvirTos sasamarTlo. Sesa-
bamisad, sanotaro mediaciis calkeuli proceduruli sakiTxebis gadawyveta sasamarTlo 
uwyebas ar unda daeqvemdebaros. sasamarTlos ar unda mouwios iseTi faqtebis kano-
nierebis Semowmeba, rac gadatvirTavs mis saqmianobasa da naklebad mniSvnelovani iqneba 
sasamarTlo praqtikisaTvis. 
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sindisierad Sesrulebas. aqedan gamomdinare, garda notariusis mier gamotanili 
dadgenilebisa, saWiroa mxareTa werilobiTi SeTanxmeba mediaciis procesis gamar-
Tvaze, sadac dafiqsirebuli iqneba upiratesad mxareTa valdebulebebi, romelTa Se-
usruleblobis SemTxvevaSic dadgeba samoqalaqo da maT Soris, sisxlissamarTlebri-
vi pasuxismgebloba. mas Semdeg, rac mxareebi Tanaxma iqnebian sanotaro mediaciis 
procesis gamarTvaze, notariusi mediatori sTxovs mxareebs xeli moaweron specia-
lur xelSekrulebaze, romelSic gansazRvruli iqneba mediatoris roli, mxareTa 
valdebulebebi, mediaciis mimdinareobis procedurebi, konfidencialuroba da mom-
saxurebis safasuri.36 amasTanave, mniSvnelovania keTilsindisierebis principis gaT-
valiswineba mediaciis procesis mimdinareobaSi. mediaciis procesi ar unda gaxdes sa-
magieros mizRvis saSualeba da safuZveli. amitom, calkeuli qveynebis kanonmdeblo-
ba iTvaliswinebs keTilsindisierebis principis definicias mediaciis procesis ga-
marTvis Sesaxeb xelSekrulebaSi.37 iuridiul literaturaSi gamoTqmuli Sexdulebis 
Tanaxmad, keTilsindisierebis principis Sesabamisad, moqmedebis farglebi meore mxa-
ris ndobis proporciulia. es ndoba gansakuTrebiT didia ormxrivi da saerTo inte-
resis arsebobis SemTxvevaSi, rac ganpirobebulia mxaris varaudiT, rom piri ar imoq-
medebs Tavisive da, aqedan gamomdinare, ormxrivi interesebis sazianod.38 zogadad, ke-
Tilsindisierebis princips uaRresad didi mniSvneloba aqvs samoqalaqosamarTleb-
riv urTierTobebSi.  aRniSnulidan gamomdinare, saWiroa, sanotaro mediaciis monawi-
le mxareebma procesis dawyebamde dadon werilobiTi SeTanxmeba, romelSic gaTva-
liswinebuli iqneba mxareTa valdebulebebi keTilsindisieri da samarTliani proce-
sis CatarebasTan dakavSirebiT. 

 

8. konfidencialurobis principi 

konfidencialuroba mediaciis aucilebeli da erT-erTi yvelaze mniSvnelovani 
principia.39 konfidencialuroba mediators exmareba ndobis mopovebaSi.40 mediaciis 
institutis mimarT ndobis faqtoris gazrdis mizniT, kanonma detalurad unda gan-
sazRvros mediaciis procesis dros miRebuli informaciis gamoyenebis pirobebi: me-
diaciaSi monawile mxareebs, mediatorebs, aseve pirebs, romelTa saqmianobidan gamom-
dinare, mediaciis procesSi cnobili gaxda esa Tu is informacia anda garemoeba, uf-
leba ar unda hqondeT gaamJRavnon an Cveneba miscen aRniSnul sakiTxTan dakavSirebiT 
sasamarTloSi an arbitraJze. kanonma unda aukrZalos mediators, warmoadginos mox-
seneba mediaciis procesTan dakavSirebiT sasamarTloze an sxva saxis warmoebaSi.41 es-
paneTSi mxareebs, Tuki mediaciis gziT SeTanxmebas ver miaRweven, erTmevaT saSualeba 
mediaciis procesis dros miRebuli konfidencialuri informacia sasamarTloSi saq-
mis warmoebisas gamoiyenon.42 amave dros, mniSvnelovania, ganisazRvros is sakiTxebic, 
romelTa gamJRavnebis uflebac mediators yovelgvari dabrkolebis gareSe SeeZle-
                                                 
36   <http://www.cdnq.org/en/businessPartner/Epart5.html> [14.08.2012]. 
37  <http://web.worldbank.org/WBSITE/EXTERNAL/EXTABOUTUS/ORGANIZATION/ORGUNITS/ EXTCRS/EXTMEDIATION/0, 

,contentMDK:22128826~menuPK:6341652~pagePK:64166099~piPK:64166052~theSitePK:471064,00.html>. 
[14.08.2012]. 

38   kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 92. 
39   cercvaZe g., mediacia, davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tsu-s 

iuridiuli fakulteti, davis gadawyvetis alternatiuli meTodebis samecniero-kvleviTi 
instituti, Tb., 2010, 48. 

40   Nolan-Haley  M. J. Alternative Dispute Resolution in a Nutshell, third edition, 2008, 75. 
41   merebaSvili a., mediaciis samarTlebrivi safuZvlebi (zogadi mimoxilva), Tsu, samagistro 

naSromi, 2011, 19. 
42   <http://www.spanish-law.net/mediation.asp> [14.08.2012]. 
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ba.43 im SemTxvevaSi, Tu mxare an mediatori, garda kanoniT gaTvaliswinebuli SemTxve-
vebisa,44 daarRvevs konfidencialurobis princips, mas samoqalaqo an/da sisxlissa-
marTlebrivi pasuxismgebloba unda daekisros. aSS-Si mxares ar aqvs ufleba TviTon 
moiTxovos sasamarTloSi mediaciis konfidencialurobis dacva, Tu manamde es val-
debuleba TviTon daarRvia.45 

 

9. sanotaro mediaciis procesis mxareebi 

sanotaro mediaciis procesSi notariusi mediatoris umTavresi daniSnulebaa, 
mxareebs Seuqmnas iseTi atmosfero, sadac SesaZlebeli iqneba maTi azrebisa da Sefa-
sebebis ukeT warmoCena da davis gadawyvetis optimaluri  gzebis Zieba.46 notariusma 
yovelmxriv xeli unda Seuwyos davis gadawyvetasa da mxareTa interesebis gonivrul 
dakmayofilebas. mediatoris daniSnulebaa agreTve, xeli Seuwyos mxareebs komunika-
ciaSi da daexmaros maT davis gadawyvetaSi. amasTan, mediatoris roli SesaZloa gar-
kveulwilad Seicvalos davis xasiaTisa da sxva pirobebis gaTvaliswinebiT mxareTa 
SeTanxmebis SemTxvevaSi.47  mniSvnelovania, Tu vin monawileobs sanotaro mediaciis 
procesSi mxareebad. zogadi kriteriumiT eseni arian modave, dapirispirebuli mxare-
ebi, romelTac TavianT gansazRvrul interesTa sferoebze gansxvavebuli Sexedule-
ba aqvT.  praqtikaSi rTulia sakiTxi — saWiroa Tu ara mxareTa warmomadgenlebis (ad-

vokatTa) monawileoba mediaciis procesSi. aSS-Si Uniform mediation act da Statebis ka-
nonmdeblobis umravlesoba ar miiCnevs savaldebulod mediaciis procesSi advokat-
Ta monawileobas, Tumca, rogorc literaturaSi aRniSnaven, advokatebs SeuZliaT me-
diaciis procesze moaxdinon rogorc pozitiuri, ise negatiuri gavlena.48 amitom sa-
notaro mediaciis procesSi advokatTa (warmomadgenelTa) monawileoba Tavisufali 
unda iyos. mxaris gadasawyvetia molaparakebas damoukideblad awarmoebs Tu advoka-
tis monawileobiT. mniSvnelovania isic,  Tu ra uflebamosilebebi eqneba advokats im 
SemTxvevaSi, roca is mindobilobis safuZvelze warmarTavs molaparakebas. am Sem-
TxvevaSi advokatis uflebamosileba ganisazRvreba im xelSekrulebiT, romelic da-
vis monawile mxaresa da advokats Soris iqneba dadebuli. samoqalaqo samarTlis Teo-
riaSi dRes aRiarebulia Sexeduleba, rom garigeba xorcieldeba warmomadgenlis mi-
er, xolo Sedegebi warmodgenili piris mimarT dgeba. is, rom warmomadgenlis meSveo-
biT garigebebis Sedegebi warmodgenil pirs exeba, emyareba moqmedi pirebis nebasa da 
kanons, romelic am pirTa nebas aRiarebs.49 miuxedavad imisa, rom warmomadgeneli moq-
medebs rwmunebulebis anu warmomadgenlobiTi `uflebamosilebis farglebSi,~ rac 

                                                 
43  ix. Uniform Mediation Act ( last revised or amended in 2003 with prefatory note and comments), National 

Conference of Commisioners on Uniform State Laws, 10.12.2003., art. 7.  
44  evrokavSiris direqtiva iTvaliswinebs iseT SemTxvevebs, rodesac gamarTlebulia kon-

fidencialurobis principis darRveva interesTa Rirebulebebis Sesabamisad mxareTa an/da 
mediatoris mier, ix. Directive 2008/52/EC of the European Parliament and of the Council, of 21 May, 2008, 
on sertain aspects of mediationin civil and commercial matters.  

45  cercvaZe g., mediacia, davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tsu-s 
iuridiuli fakulteti, davis gadawyvetis alternatiuli meTodebis samecniero-kvleviTi 
instituti, Tb., 2010, 53. 

46  <http://www.cdnq.org/en/businessPartner/Epart5.html> [14.08.2012]. 
47   Rau  S. A., Sherman F. E., Reppet R. S, Processes of Dispute Resolution, The Role of Lawyers, fourth edition, 2006, 

314. 
48  cercvaZe g., mediacia, davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tsu-s 

iuridiuli fakulteti, davis gadawyvetis alternatiuli meTodebis samecniero-kvleviTi 
instituti, Tb., 2010, 331. 

49  Wanturia l.,  samoqalaqo samarTlis zogadi nawili, Tb., 2011, 422.  
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Sesabamisi uflebamosilebis arsebobasa da am uflebamosilebis farglebSi moqmede-
biT vlindeba,50  sanotaro mediaciis procesis Sedegad miRweul SeTanxmebaze sabo-
loo sityva mainc uSualod modave mxareebs unda ekuTvnodeT. e.i. SeTanxmebaze uSua-
lod mxare unda iyos Tanaxma da, Sesabamisad, notarius mediatorTanac uSualod mxa-
rem unda daafiqsiros miRweuli SeTanxmebis pirobebi. aRniSnuli midgomiT gadawyde-
ba mniSvnelovani sakiTxi — sanotaro mediaciis Sedegad miRweuli SeTanxmeba mTlia-
nad TviTpasuxismgeblobaze iqneba damyarebuli. aRniSnuli gulisxmobs imas, rom ad-
vokatma, rogorc mxaris warmomadgenelma, SesaZloa awarmoos molaparakebebi meore 
mxaresTan (an mis warmomadgenelTan) da miaRwios kidec SeTanxmebas, magram saboloo 
sityva mainc uSualod mxares, anu warmodgenil pirs ekuTvnis. miuxedavad imisa, rom 
garigebis dadebisas warmomadgeneli Tavis nebas gamoxatavs, magram sxvisi saxeliT da 
es garemoeba garigebis dadebisas cxadia (ueWvelia) kontrahentisTvis,51 uSualod ma-
inc warmodgenilma pirma unda daadasturos (ganacxados) Tanxmoba sanotaro media-
ciis Sedegad miRweuli SeTanxmebis pirobebze. 

 
10.  evrokavSiris direqtiva da sanotaro mediaciis vadebi 

mniSvnelovania sakiTxi imis Sesaxeb, Tu ra vadis ganmavlobaSi unda gagrZeldes 
mediaciis procesi ise, rom usasrulod ar gaWianurdes molaparakebis mimdinareoba, 
mxareebma ar daxarjon materialuri saxsrebi da SeTanxmebasac ver miaRwion. amis Ta-
vidan asacileblad saWiroa iseTi vadebis daweseba, romelic erTob `mimzidveli~ iq-
neba mxareebisTvis da, rac mTavaria, realurad Seuwyobs xels davis swrafad mogvare-
bas energiisa da damatebiTi materialuri saxsrebis naklebi danaxarjebis gareSe. sa-
qarTvelos samoqalaqo saproceso kodeqsis mixedviT, sasamarTlo mediaciis vadad 
kanonmdebelma daadgina 45 dRe, magram aranakleb 2 Sexvedrisa. amasTan, SesaZloa, mxa-
reTa SeTanxmebiT, es vada gagrZeldes imave droiT. rac Seexeba evrosabWos direqti-
vas, masSi aRniSnulia, rom Tavad mxareebi gansazRvraven mediaciis procesis xan-
grZlivobas, Tumca iqve naTqvamia, rom aucilebelia calkeuli qveynis kanonmdeblo-
bebma daaweson mediaciis procesis xangrZlivobis erTgvari limiti. aqedan gamomdi-
nare, direqtivis Tanaxmad, zusti drois gansazRvra ar xdeba. igi unda iyos gonivru-
li,  sakmarisi saqmis gasacnobad da mxareTa SesaTanxmeblad. aRniSnuli direqtivis 
Tanaxmad, wevri saxelmwifoebi valdebuli arian mediaciis procesis xangrZlivoba sa-
kanonmdeblo normiT SezRudon. sanotaro mediacia rom mxareTaTvis ufro momgebia-
ni gaxdes, saWiroa iseTi vadis daweseba, romelic sasamarTlo procesisTvis dadge-
nil vadaze xangrZlivi  ar iqneba. amitom umjobesia es iyos 20-30 dRe.52 zogierT qvey-
naSi, sadac mediaciis instituti kargadaa ganviTarebuli, mediaciis procesi 2-3 dRe-
ze didxans iSviaTad grZeldeba, aq uSualod molaparakebis warmoebis xangrZlivoba 
igulisxmeba.53 qarTul sinamdvileSi gadasawyvetia sakiTxi imasTan dakavSirebiTac, 

                                                 
50  kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 405. 
51   Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011,  431.  
52   saqarTvelos samoqalaqo saproceso kodeqsi sasamarTlo mediaciis vadasTan dakavSirebiT 

iTvaliswinebs 45 dRes, romelic, mxareTa moTxovnis SemTxvevaSi, SesaZloa gagrZeldes 
imave vadiT. sanotaro mediaciis procesis vadebTanac SesaZlebelia aseTi danawesis 
gansazRvra, rac mxareebs miscemს imis saSualebas, rom mediaciis procesi damatebiT imave 
vadiT anu 20-30 dRiT gaagrZelon. 

53   Berger K. P., private Dispute Resolution in International Business, Negotiation, Mediation, Arbitration, volume 
II, case study, “Kluwer Law International”, Alphen aan den rijn, 2006, p.151. miTiTebulia, cercvaZe g., 
mediacia, davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tsu-s iuridiuli 
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unda SeizRudos Tu ara mxareTa Sexvedrebis raodenoba sakanonmdeblo normiT, ro-
gorc es sasamarTlo mediaciis dros gvaqvs. sanotaro mediaciis arsi mTlianad neba-
yoflobiTobis sawyisebzea agebuli da, Sesabamisad, Tu mxareebi pirvelive Sexvedra-
ze morigdebian an piriqiT, iseTi ukiduresobaa, rom SeTanxmeba gamoricxulia, aseT 
dros Sexvedrebis minimaluri raodenobis sakanonmdeblo normiT SezRudva gaumar-
Tlebelia. gasaTvaliswinebelia isic, rom mxare aseT SemTxvevaSi xarjavs met energi-
as da momsaxurebis met safasurs. aqedan gamomdinare, mxareTa Sexvedrebis raodenoba 
mTlianad sanotaro mediaciis process unda mivandoT. mxareebze ukeTesad mas vera-
vin gansazRvravs. isini Tavad gadawyveten SexvedraTa im raodenobas, romelic kon-
fliqtis mogvarebas Seuwyobs xels. aRniSnuliT daculi iqneba mediaciis, rogorc 
procesis, samarTlebrivi Sinaarsi da TiTqmis yvela nabiji am procesSi mxareTa neba-
ze iqneba damokidebuli. es metad waadgeba sanotaro mediaciis popularizacias, misi 
Camoyalibebisa da ganviTarebis process.  

`notariatis Sesaxeb~ saqarTvelos kanonis 21-e muxlis pirveli punqtis pirve-
live winadadebis Tanaxmad, notariusis mier sanotaro moqmedebebis Sesruleba, ag-
reTve am moqmedebasTan dakavSirebuli samarTlebrivi konsultaciisa da teqnikuri 
momsaxurebis gaweva fasiania. aRniSnuli sakanonmdeblo danawesis Sesabamisad, nota-
riusis mier ganxorcielebuli moqmedeba anazRaurebas eqvemdebareba, xolo anazRau-
rebis wesi da odenoba, garda `notariatis Sesaxeb~ saqarTvelos kanonisa, gawerilia 
saqarTvelos mTavrobis dadgenilebaSi.54 notariuss ar aqvs saxelmwifos mxridan 
dadgenili xelfasi da, amdenad, ar aris garantirebulad anazRaurebadi piri. anazRa-
ureba swored misi momsaxurebiT mosargeble pirebis mier gaRebuli saxsrebidan fi-
nansdeba.55 aRniSnulidan gamomdinare, sanotaro mediaciac `Cveulebriv~ sanotaro 
moqmedebad iTvleba da Sesabamisad, aseTi sanotaro momsaxurebac sasyidliani xasia-
Tis unda iyos. amasTanave, am sakiTxTan dakavSirebiT iuridiul literaturasa da 
praqtikaSi erTiani azri ar arsebobs. gavrcelebuli Sexedulebis Tanaxmad, mediato-
risaTvis momsaxurebis safasuris gadaxda unda moxdes konkretuli saqmis sirTuli-
dan gamomdinare. es imas niSnavs, rom gaTvaliswinebuli iqneba mediaciis procesis 
xangrZlivoba, daxarjuli dro, saqmis sirTule da sxva garemoebebi. rac mTavaria, 
yvela SemTxvevaSi mediaciis procesis saerTo Rirebuleba sasamarTloSi saqmis war-
moebis Rirebulebaze naklebi unda iyos.56 aqedan gamomdinare, rTulia erTmniSvne-
lovnad ganisazRvros sanotaro mediaciis, rogorc notariusis mier ganxorcielebu-
li momsaxurebis, safasuri. umjobesia, momsaxureba anazRaurdes davis sagnis Rire-
bulebis mixedviT, xolo zog SemTxvevaSi SesaZlebeli iyos safasuris gazrda kanoniT 
gaTvaliswinebuli zeda zRvris farglebSi. e.i. unda dadgindes Tanxis is maqsimaluri 
odenoba, romlis farglebSic notariuss SeeZleba mxareTaTvis Sesabamisi Rirebule-
bis gadaxdevineba.57  rac Seexeba imas, Tu vin unda ganaxorcielos momsaxurebis gadax-

                                                                                                                                                         
fakulteti, davis gadawyvetis alternatiuli meTodebis samecniero-kvleviTi instituti, 
Tb., 2010, 342. 

54  saqarTvelos mTavrobis 2011 wlis 29 dekembris dadgenileba 507 `sanotaro moqmedebaTa 
SesrulebisaTvis sazRaurisa da saqarTvelos notariusTa palatisaTvis dadgenili 
safasuris odenobebis, maTi gadaxdevinebis wesisa da momsaxurebis vadebis damtkicebis 
Sesaxeb~. 

55  burduli i., sanotaro biuros finansebisa da notariusis Sromis anazraurebis sakiTxi-
saTvis (`notariatis Sesaxeb~ saqarTvelos kanonis 21-e muxlis komentari), `samarTlis 
Jurnali”, #2, 2011, 37.  

56  <http://www.cdnq.org/en/businessPartner/Epart5.html> [15.08.2012]. 
57  aseTi saxis Canaweri gvxvdeba saqarTvelos mTavrobis 2011 wlis 29 dekembris 507 

dadgenilebaSi `sanotaro moqmedebaTa SesrulebisaTvis sazRaurisa da saqarTvelos 
notariusTa palatisaTvis dadgenili safasuris odenobebis, maTi gadaxdevinebis wesisa da 
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da, SesaZloa gadaxda moxdes Tanabrad mxareebis mier an Tavad mxareebma gansazRvron 
momsaxurebis safasuris gadaxdis wesi. gavrcelebuli Sexedulebis Tanaxmad, miRebu-
lia, rom saTanado saxelSekrulebo regulirebis ararsebobis SemTxvevaSi mediantebi 
mediatoris winaSe pasuxs ageben rogorc solidaruli movaleebi.58 SesaZloa erT-er-
Ti alternativa iyos is, rom moxdes sanotaro momsaxurebis safasuris imgvari ganawi-
leba, romelic TiToeuli mxaris interesebis/moTxovnebis dakmayofilebis Sesabamisi 
(proporciuli) iqneba. aseT SemTxvevaSi safasuri ganisazRvreba davis sagnis Rirebu-
lebis mixedviT da mxareebs mouwevT im odenobis momsaxurebis safasuris gadaxda, ra 
nawilSic moxda maTi moTxovnis dakmayofileba.59 mniSvnelovania sakiTxi imasTan da-
kavSirebiTac, Tu sanotaro mediaciis procesi warmatebiT ar dasruldeba, vis unda 
daekisros notariusis mier gaweuli momsaxurebis safasuris gadaxda.  imis gaTvalis-
winebiT, rom mediacia ganixileba droisa da fulis dazogvis SesaZleblobad ara mxo-
lod mxareebisaTvis, aramed samarTlebrivi saxelmwifosTvisac, romelic iZulebu-
lia sakmaod didi resursi gamoyos davebis gadawyvetis mizniT xangrZlivi procese-
bis warmoebisaTvis,60 sanotaro mediacia ar unda gaxdes upiratesad mogebis miRebaze 
orientirebuli procesi. e.i. im SemTxvevaSi, Tu molaparakeba uSedegod dasrulda, 
molaparakebis monawile mxareebs Tanabrad unda daekisroT SesaZlo gadasaxadis ode-
nobidan minimaluri raodenobis gadasaxadi, romelic, ra Tqma unda, notariusis mier 
gaweuli momsaxurebis Sesabamisi iqneba. sakiTxi rTuldeba im  viTarebaSi, rodesac sa-
notaro mediaciis procesis erT-erTi monawile mxaris braleuli moqmedebiT ver mi-
aRwies SeTanxmebas. am SemTxvevaSi SesaZlebelia zianis anazRaurebis moTxovna da Se-
sabamisad, notariusis momsaxurebis safasuris arakeTilsindisieri mxarisaTvis da-
kisreba, Tumca aRniSnuli wesis damkvidreba Zalze gaarTulebs davis gadawyvetas da 
SesaZloa axali dapirispirebis mizezic gaxdes.  

 
11. sanotaro mediaciis mimdinareoba da miRebuli gadawyvetilebis 

samarTlebrivi Sinaarsi 

sanotaro mediaciis procesis dawyebamde saWiroa ganisazRvros adgili, sadac 
unda Catardes es procesi. amasTan, mxareTa moTxovnis SemTxvevaSi, SesaZlebeli unda 
iyos procesis gamarTvis adgilis Tavisuflad gansazRvra. amitom,  aucilebelia da-
axloebiT Semdegi saxis sakanonmdeblo Canaweris arseboba: sanotaro mediaciis pro-
cesi, rogorc wesi, mimdinareobs notariusi mediatoris sanotaro biuroSi, garda ka-
noniT gaTvaliswinebuli SemTxvevebisa. mxaris an mxareTa moTxovnis SemTxvevaSi me-
diaciis procesi SesaZloa gaimarTos sxva adgilas. 

                                                                                                                                                         
momsaxurebis vadebis damtkicebis Sesaxeb~. aRniSnuli dadgenilebis 23-e muxlis me-3 
punqtis Tanaxmad, garigebis Rirebulebis safuZvelze dadgenili sazRauri ar unda iyos 
10 000 larze meti. 

58  Rot, M., Gherdane D, Mediation in Osterreich – Zivilrechts-mediations-gesetz: Rechtlicher Rahmen und 
praktische Erfahrungen, in Hopt K, J Steffek F, Mediation , rechtstatsachen, Rechtsvergleich, Regelungen, “Mohr 
Sie beck”, Tubingen, 2008, 130. miTiTebulia, cercvaZe g., mediacia, davis gadawyvetis al-
ternatiuli forma (zogadi mimoxilva), Tsu-s iuridiuli fakulteti, davis gadawyvetis 
alternatiuli meTodebis samecniero-kvleviTi instituti, Tbilisi, 2010, 346. 

59  sanotaro mediaciis procesis mxareebisTvis moTxovnaTa dakmayofilebis proporciuli 
safasuris dakisreba met-naklebad daabalansebs mxareTa interesebs da SedarebiT nak-
lebad dakmayofilebul mxaresac ar gauCndeba ukmayofilobis gancda sanotaro mediaciis 
procesisadmi. aqedan gamomdinare, sasurvelia notariusi mediatorisTvis momsaxurebis 
gadaxda swored aseTi wesiT (principiT) dadgindes.   

60  cercvaZe g., mediacia, davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tsu-s 
iuridiuli fakulteti, davis gadawyvetis alternatiuli meTodebis samecniero-kvleviTi 
instituti, Tbilisi, 2010, 55. 
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 sanotaro mediacia iwyeba mxaris/mxareTa moTxovnebisa da poziciebis Camoyali-
bebiT. mediaciis procesSi mxareebi gansaxilvel sakiTxebTan dakavSirebiT Riad afiq-
sireben TavianT moTxovnebsa da winadadebebs.61 mediaciis procesis dawyebisas mxare-
Ta mier moTxovnebisa da problemebis Camoyalibeba gansazRvravs mediaciis procesis 
dRis wesrigs.62 amis Semdeg SesaZloa Tavad notariusma  mediatorma mxareebs davis ga-
dawyvetis sxvadasxva alternatiuli gza SesTavazos. otariuss, garda imisa, rom igi 

mxareebs mousmens da davis gadawyvetas Seuwyobs xels, aseve akisria is mniSvnelovani 
funqcia, romelic sxva Cveulebriv mediatorebs ar gaaCniaT. es funqcia gamoixateba 
imaSi, rom notariusi yovelTvis iuristia63 da mas aucileblad mouwevs mediaciis 
procesis Sedegad miRebuli SeTanxmebis samarTlebrivi TvalsazrisiT `gamarTulo-
bis~ Semowmeba. Sesabamisad, yovelgvari SeTanxmeba, romelic saqarTvelos kanonmdeb-
lobasTan winaaRmdegobaSi mova, notariusis mxridan ar unda iqnes dadasturebuli. 
aqedan gamomdinare, notariusi valdebulia ara mxolod mxareTa SeTanxmeba, aramed 
calkeuli proceduruli moqmedebebic Seusabamos kanons. notariusi mediatoris mi-
er sanotaro mediaciis procesis Catarebis samarTlebrivi arsi isaa, rom mxareebi da-
culi iyvnen yovelgvari kanonSeusabamobisgan da miRweuli SeTanxmeba kanonieri iyos. 
kanonmdebelma swored amitom mianiWa notariuss mediatoris uflebamosileba. es uf-
lebamosileba ufro metad valdebulebas hgavs, radgan notarius  mediators, garda 
davis gadawyvetisa, modave mxareTa Soris arsebuli socialuri urTierTobis Senar-
CunebisTvisac mouwevs `Sroma~. zog qveyanaSi, sadac mediaciis instituti kargadaa 
ganviTarebuli, mediatori valdebulia mediaciis procesis amsaxveli oqmi awarmoos. 
aseve, mediators evaleba uzrunvelyos mediaciasTan dakavSirebuli yvela dokumen-
tis daarqiveba da maTi Senaxva garkveuli drois manZilze.64 aqedan gamomdinare, qar-
Tuli sinamdvilisTvisac sasurvelia iseTi sakanonmdeblo normebis arseboba, rom-
lebic notarius  mediators daavaldebulebs mediaciasTan dakavSirebuli masalebi 
garkveuli vadiT Seinaxos sanotaro biuroSi saqmis Semdgomi garTulebisa da gaugeb-
robis Tavidan acilebis mizniT. rac Seexeba uSualod mediaciis Sedegad miRweul Se-
Tanxmebas, misi warmatebiT dasruleba aucileblad unda gaformdes SeTanxmebis sa-
xiT da damowmdes sanotaro wesiT. rodesac notariusi raimes amowmebs notariulad, 
damowmebuli dokumenti samarTlebrivi mniSvnelobis dokumentad ganixileba da, 
amasTanave, mxareTa xelmowera gulisxmobs dokumentSi arsebuli pirobebze mxareTa 
Tanxmobas.65 SesaZloa mxareebi davis garkveul nawilze SeTanxmdnen, amitom SesaZle-
beli da sasurveli unda iyos davis am nawilzec SeTanxmebis sanotaro wesiT dadastu-
reba. unda aRiniSnos, rom mediaciis procesis warmatebiT dasruleba upiratesad da-
mokidebulia mxareTa mzaobasa da mxareTa mier milaparakebis warmoebis keTilsindi-
sierebaze.66 sanotaro mediaciis Sedegad miRweuli SeTanxmeba Cveulebriv xelSekru-

                                                 
61  Moore W. C., The Mediation Process, Practical Strategies for Resolving Conflict, updated  and  revised  third 

edition, 2003, 221. 
62  Rau  S. A., Sherman F. E., Reppet R. S., Processes of Dispute Resolution, The Role of Lawyers, fourth edition, 2006, 317. 
63  `notariatis Sesaxeb~ saqarTvelos kanonis me-11 muxlis pirvelive punqti notariusis 

samarTlebrivi statusis mosapoveblad umaRles iuridiul ganaTlebas savaldebulod 
aRiarebs. 

64  cercvaZe g., mediacia, davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tsu-is 
iuridiuli fakulteti, davis gadawyvetis alternatiuli meTodebis samecniero-kvleviTi 
instituti, Tb., 2010, 345. 

65  Lorette K., Spillane M., How to Open & Operate a Financially Successful Notary Business, Atlantic publishing group, 
2011, 22. miTiTebulia: <http://books.google.ge/books?id=JM80A5zx0QgC&printsec=frontcover&source=gbs_ge_ 
summary_r&cad=0#v=onepage&q&f=false> [25.08.2012]. 

66  Nolan-Haley  M. J., Alternative Dispute Resolution in a Nutshell, third edition, 2008, 74. 
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lebad ganixileba, romelic mxareebma nebayoflobiT unda Seasrulon. misi Seusru-
leblobis SemTxvevaSi ki mediaciis gziT miRweuli SeTanxmeba SesaZloa sasamarTlo 
an saarbitraJo ganxilvis sagani gaxdes.67 mediaciis Sedegad miRweuli SeTanxmeba aris 
xelSekruleba, romlis aRsrulebac eqvemdebareba saxelSekrulebo samarTlis nor-
mebs.68 evrokavSiris direqtivis Tanaxmad, wevri saxelmwifoebi valdebuli arian mii-
Ron iseTi sakanonmdeblo normebi, romlebic uzrunvelyofen mxaris an mxareTa mi-
marTvis SemTxvevaSi mediaciis procesis Sedegad miRebuli gadawyvetilebis aRsru-
lebas.69 aqedan gamomdinare, mediaciis Sedegad miRweuli SeTanxmebis aRsrulebauna-
rianobas rom safrTxe ar Seeqmnas, is, pirvel rigSi, kanonSesabamisi unda iyos, raTa 
saxelmwifos Sesabamisma organoebma moaxdinon misi aRsruleba. swored amitom, media-
ciis Sedegad miRweuli SeTanxmebis Sesrulebis garTulebisas mxare mimarTavs sasa-
marTlos an sxva kompetentur organos. rac Seexeba sanotaro mediaciis Sedegad miR-
weul SeTanxmebas, notariusi mediatoris mier kanonSesabamisobis Semowmebis Semdeg, 

is unda dadasturdes sanotaro wesiT.70 amasTan, mniSvnelovania saaRsruleblo fur-
clis gacemis uflebamosileba notariusi mediatoris mier. swored saaRsruleblo 
furclis saSualebiT xdeba gadawyvetilebis aRsrulebis sakiTxis mxareTa interese-
bis Sesabamisad gadawyveta. mxareebi sanotaro mediaciis Sedegad miRweul SeTanxmeba-
Si iTvaliswineben notariusis mier gacemuli saaRsruleblo furclis saSualebiT 
SeTanxmebis iZulebiT aRsrulebas. Sesabamisad, gadawyvetileba sasamarTlos gverdis 
avliT midis pirdapir aRmasrulebelTan, romelic yovelgvari proceduruli garTu-
lebebisa da sasamarTlo warmoebis gareSe, kanonmdeblobiT dadgenili wesiT, aRasru-
lebs mediaciis procesis Sedegad miRweul SeTanxmebas. aseve, sasurvelia, `notaria-
tis Sesaxeb~ saqarTvelos kanonSi an `sanotaro moqmedebaTa Sesrulebis wesis Sesa-
xeb~ instruqciaSi Caiweros, rom mxares ar aqvs ufleba sanotaro mediaciis procesis 
Sedegad miRweuli SeTanxmeba gaasaCivros sasamarTloSi an sxva saxelmwifo organoSi. 
amasTan, aseve kanonma unda gansazRvros SesaZlo SemTxvevebi, romelTa arsebobisas 
SesaZlebeli iqneba miRweuli SeTanxmebis baTilad cnoba. magaliTad, mediaciis Sede-
gad miRweuli SeTanxmeba SeiZleba gauqmdes, Tu damtkicdeba, rom mediatori da erT-
erTi mxare erToblivad moqmedebdnen imisTvis, rom meore mxare SecdomaSi SeeyvanaT 
da amiT maTTvis sasurveli SeTanxmebisTvis mieRwiaT.71 im SemTxvevaSi, Tu sanotaro 
mediaciis procesi uSedegod dasrulda, mxares aucileblad unda hqondes SesaZleb-
loba dava awarmoos sasamarTloSi (an arbitraJSi). amitom, sasurvelia daaxloebiT 
Semdegi saxis sakanonmdeblo normis arseboba: Tu sanotaro mediaciisTvis kanoniT 
dadgenil vadaSi dava mxareTa SeTanxmebiT ar dasrulda, notariusi mediatori gamoi-
tans dadgenilebas sanotaro mediaciis procesis uSedegod dasrulebis Sesaxeb. mo-
sarCeles (SesaZlebelia termini `mosarCelis~ magivrad sityva `mxare~ Caiweros) SeuZ-
lia waradginos sarCeli saerTo wesebis dacviT.  

                                                 
67   cercvaZe g., mediacia, davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tsu-is 

iuridiuli fakulteti, davis gadawyvetis alternatiuli meTodebis samecniero-kvleviTi 
instituti, Tb., 2010, 349. 

68   Rau  S. A Sherman F. E, Reppet R. S, Processes of Dispute Resolution, The Role of Lawyers, Fourth Edition, 
2006, 494. 

69  ix. Directive 2008/52/EC of the European Parliament and of the Council, of 21 May, 2008, on Certain Aspects of 
Mediationin Civil and Commercial Matters. 

70  `notariatis Sesaxeb~ saqarTvelos kanonis me-5 muxlis pirveli punqtis bolo winadadebis 
Tanaxmad, sanotaro wesiT damowmebul dokuments aqvs udavo mtkicebulebiTi Zala. 

71  cercvaZe g., mediacia, davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tsu-is 
iuridiuli fakulteti, davis gadawyvetis alternatiuli meTodebis samecniero-kvleviTi 
instituti, Tb., 2010, 351. 
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mniSvnelovania, Tu romeli notariusi gascems saaRsruleblo furcels sanota-
ro mediaciis Sedegad miRweuli SeTanxmebis Seusruleblobis SemTxvevaSi. `notaria-
tis Sesaxeb~ saqarTvelos kanonis me-40 muxli swored saaRsruleblo dokumentTan 
dakavSirebul sakiTxebs aregulirebs. aRniSnuli muxlis me-3 punqti gansazRvravs im 
notariusTa CamonaTvals, romlebic uflebamosili arian gascen saaRsruleblo do-
kumenti. aRniSnuli punqtis analizis Sedegad SegviZlia vTqvaT, rom saaRsruleblo 
Zalis dokuments gascems is notariusi mediatori, romelmac warmarTa sanotaro me-
diaciis procesi da daadastura mediaciis procesis Sedegad miRebuli SeTanxmeba, 
Tumca mainc sasurvelia, rom `notariatis Sesaxeb~ saqarTvelos kanonis me-40 muxlis 
me-3 punqti Seicavdes pirdapir miTiTebas imaze, rom saaRsruleblo furclis gace-
maze uflebamosili uSualod sanotaro mediaciis procesis warmmarTveli notariu-
sia. aseTi uflebamosilebis mqone notariusisaTvis notariusis samarTlebrivi sta-
tusis CamorTmevis an Sewyvetis SemTxvevaSi ki saaRsruleblo furcels gascems sxva 
moqmedi notariusi. swored zemoaRniSnuli principebi ganapirobebs sanotaro media-
ciis upiratesobas sasamarTlo da sxva saxis warmoebebTan SedarebiT. mxare martivad 

da swrafad aRwevs SeTanxmebas (an SeuTanxmeblobas), xarjavs nakleb dros da yovel-
gvari zedmeti procedurebis gareSe aRasrulebs miRweul SeTanxmebas. 

 

12. daskvna 

warmodgenili msjelobidan gamomdinare, sanotaro mediaciis institutis Semo-
Reba qarTveli kanonmdeblis mier gamarTlebulad unda CaiTvalos. mediacia, rogorc 
konfliqtis mogvarebisa da adamianTa socialuri urTierTobebis SenarCunebis  efeq-
turi saSualeba, sruliad axali movlena da naklebad ganviTarebuli institutia Ta-
namedrove qarTul samarTalSi. amitom, saWiroa iseTi sakanonmdeblo normebi, rom-
lebic, erTi mxriv, xels Seuwyobs mxareTa Soris warmoSobili davis gadawyvetas, da, 
meore mxriv, mxareebs gauCens survils, warmoSobili konfliqti saTanado uflebamo-
silebis mqone piris xelSewyobiT moagvaron. e.i. notariusisTvis mediatoris funqci-
iT aRWurva emsaxureba mxareTa interesebis Sesabamisi SeTanxmebis miRebasa da am Se-
Tanxmebis kanonierebas. swored kanonierebis Semfaseblad da Semmowmeblad gvevline-
ba notariusi, romelsac saxelmwifosgan aseve aqvs imisi uflebamosileba, rom, mxare-
Ta moTxovnis SemTxvevaSi, saaRsruleblo furclis safuZvelze, uzrunvelyos ke-
Tilsindisieri mxaris ineteresebis dacva. naTelia, rom, Cveulebrivi mediatorisagan 
gansxvavebiT, notariusi ufro metad gacnobierebulia samarTlebriv sakiTxebSi, Se-
sabamisad, mas ar gauWirdeba iseTi SeTanxmebis miRwevisaTvis xelSewyoba, romelic 
upiratesad mxaris interesebisa da kanonis Sesabamisi iqneba. aqedan gamomdinare, sa-
notaro mediaciis Sesaxeb ramdenime mniSvnelovani dadebiTi mxaris gamoyofaa SesaZ-
lebeli: mxares aRar uwevs sasamarTloSi wasvla, ixdis nakleb gadasaxads, dava wydeba 
efeqturad da mcire droSi, mxareebi inarCuneben socialur urTierTobebs, morige-
bis aqti mowmdeba sanotaro wesiT, notariusi mediatori saWiroebis SemTxvevaSi gas-
cems saaRsruleblo Zalis mqone dokuments.  

zemoaRniSnulidan gamomdinare, sanotaro mediaciisadmi ndoba metia. amitom, 
sanotaro mediaciis Camoyalebebisa da ganviTarebis pirvel etapze (da Semdgom eta-
pebzec) saWiroa iseTi sakanonmdeblo normebis arseboba, romlebic mxareebs gauadvi-
lebs molaparakebis process da daexmareba maT, zedmeti formalobebisa da garTule-
bebis gareSe, TavianTi kanonieri interesebis dakmayofilebaSi.        
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SIMON TAKASHVILI 
 

 

NOTARY MEDIATION DEVELOPMENT AND IMPROVEMENT TRENDS IN GEORGIA 
 

1. Foreword 
 

The issue of solving disputes arising between individuals through non-judicial means is gaining 
more and more importance together with law improvement. That is why, legislations of different countries 
attempt to create legislative tools that would enable the parties to solve their disputes outside the courts as 
single judicial bodies, in a way that does not go beyond the legal space and does not jeopardize social 
relationships between the individuals concerned. Therefore, any action that contributes to maintaining 
social relationships between the parties and, at the same time, resolving the existing conflict will meet 
support from modern social states. Mediation is one of the most important and oldest ways of resolving 
disputes arising between individuals. Mediation enables dispute resolution through the consideration of the 
partiesk interests simultaneously maintaining the main principles of law. Obviously, the goal of the law is a 
fair resolution of the conflicts arising through cohabitation of different individuals1. The present paper also 
refers to mediation as to an alternative dispute resolution means. In particular, it focuses on legislative 
innovation, such as the implementation of notary mediation in Georgia. Besides, we will discuss the 
development and improvement of notary mediation; assess problematic issues characteristic of Georgian 
legislative base with regard to notary mediation. 

  
2. Notion of Mediation 

 
Mediation comes from a Latin adjective medius and means taking a neutral position between two 

points of view or two parties; or offering an intermediary solution in a neutral and impartial way.2 
Mediation is a negotiation process where a neutral person – a mediator – helps the conflicting parties or 
their representatives to solve the dispute amicably, through mutually satisfactory agreement. The mediator 
does not influence the agreement conditions. S/he leads the process and helps the negotiating parties to 
reach an agreement faster than they would do on their own3. 

According to the above description, a mediator is an independent, impartial person helping the 
parties to find a consensus during the process. The key idea and purpose of mediation is to restore and 
maintain social relationships between the parties.4 Mediation process aims to achieve mutual agreement 
between the conflicting parties.5 Hence, one of the main objectives of mediation process is rather social, i.e. 
primarily looking for maintenance of human relationships. It is important that the negotiating parties reach 
an agreement independently, i.e. the decision made through this process is entirely based upon their self-
responsibilities and commitment. Voluntary fulfillment of the agreement made as a result of the mediation 
process supports and improves social relations between the conflicting parties.6 Mediation is a support and 
contribution to the negotiation process. In other words, this a structures process of negotiations led by a 

                                                 
1  Zipelius R., Doctrine of legal methods, 10th revised edition, Munich, 2006, 13. 
2  Georges K. E, Ausfurliches Lateinisch – deutsches Hansworterbuch, Bd. 2. Darmstadt, 1983. reference to: Kur-

dadze, Khunashvili – GCPC, Tbilisi, 2012, 415. 
3  <https://www.ohiobar.org/General%20Resources/pub/legalbasics/LB%20Chapter%2013.pdf> [03.08.2012]. 
4  <http://www.cdnq.org/en/businessPartner/Epart5.html> [01.08.2012]. 
5  Haynes J. M, Heynes L. G, Fong L .S,  Mediation, Positive Conflict Management, State University of New York, 

2004,15. 
6  see Directive 2008/52/EC of the European Parliament and of the Council of 21 May, 2008, on Certain Aspects of 

Mediation in Civil and Commercial Matters. 
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professional mediator.7 As it turned out, mediation process cannot be possible without participation of the 
third, independent party. In real life we often face a question on: who is the one who helps the parties to 
negotiate? According to the widespread view, a mediator is an independent person with special educational 
and qualification training background in different fields, helping the parties in conflict resolution.8 Besides, 
a mediator can be a staff member of judicial system, or a volunteer helping the court,9 or a judge, or any 
person with relevant knowledge and experience in conflict resolution.10  Mediation, like other alternative 
means and methods of conflict resolution, has greater importance in dispute resolution between the 
participants of civil turnover. Mediation contributes to consensus between the parties without the 
intervention of the bodies that are authorized legally or by the virtue of the contract between those parties 
to deal with the disputes between them. Very often, the judicial resolution of the dispute is far from 
effective conflict resolution, as judicial procedures entail compulsory execution of the court decision. In 
other words, various state agencies intervene in the conflict existing between the two parties. Dispute 
resolution by means of a neutral, independent mediator is a rather effective tool as it enables the parties to 
reach consensus without coercion, in a cost and time-effective way.11 Mediation process is foreseen to be a 
faster, cheaper and procedurally easier tool for effective conflict resolution.12 

 
3. Brief Overview of Georgian Historical Background of Mediation 

 
Despite the fact that there were no legal norms regulating mediation in Georgian legislation, 

mediation is a familiar process to Georgian law. For example, in old Georgian law, in domestic disputes, 
when dealing with divorce cases an external person would be invited, who would be called an “organizer”, 
or “middleman”, however, influenced by Roman law, Georgian legislation assumed a Latin term 
“mediator”.13 This term has been used in Georgia since the beginning of XIX century (first mentioned in 
1802). It is not found in David Batonishvili’s “Draft Laws” either, but in the annexes thereto there is a 
single mention of a word “mediatory”, pointing out that the term was not yet fully established in the field.14  
Georgian historical sources reflect that mediators had a significant role in dispute resolution. Therefore, 
negotiations led by mediators resulting in successful resolution have been under specific focus of the 
Georgian Custom Law since XIX century. 

Observing Georgian historical sources we can assume that there was a type of mediation institute in 
Georgia that has much in common with Court-based mediation in terms of its legal destination and content, 
whereas the court ensures the coincidence of mediation with the law, and when the parties’ will is present, 
it is ready to approve the agreement reached through the process and grant a legal power to it.15  Mediator’s 
court is always collegial. Its members are chosen by the parties together or separately. Mediators’ court 
refers to the Custom Law in its proceedings.16 According to the observations of Mikheil Kekelia, no facts 
are found that the Mediators’ court would refer to criminal cases.17 Therefore, it seems that the Georgian 

                                                 
7  Tsertsvadze G., Mediation – Alternative Form of Dispute Resolution (general overview), TSU Faculty of Law, 

Scientific-Research Institute of Alternative Dispute Resolution, Tbilisi, 2010, 34. 
8   <https://www.ohiobar.org/General%20Resources/pub/legalbasics/LB%20Chapter%2013.pdf> [03.08.2012]. 
9  it can be a so-called “friend of court”. 
10  <https://www.ohiobar.org/General%20Resources/pub/legalbasics/LB%20Chapter%2013.pdf> [03.08.2012]. 
11  Kurdadze Sh., Khunashvili N.., GCPC, Tbilisi, 2012, 416. 
12  Nolan-Haley  M. J., Alternative Dispute Resolution in a Nutshell, third edition, 2008, 72. 
13  Khoperia M., Role of Mediator in Divorce Cases According to the Georgian Custom Law. – “ Law Magazine”, 

Faculty of Law, #1, 2011, 46. 
14  Kekelia M.,  Judicial organization and process in Georgia before Merger with Russia. volume I, 1970, 244. 
15  Tsertsvadze G., Mediation as an Alternative form of  Dispute Resolution (general overview), TSU Faculty of 

Law, Scientific-research institute of alternative dispute resolution, Tbilisi, 2010, 78. 
16  Kekelia M.,  Judicial Organization and Process in Georgia before Merger with Russia. volume I, 1970, 252. 
17  thereto. 
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Custom Law considers mediators participation in private disputes justifiable, apart from the disputes lying 
under the public law.  

It is also important to know what types of disputes where supported by a mediator. As we can see in 
the sources, mediators dealt with the following types of legal cases: material, liability, hereditary.18 It is 
worth noting that when dividing material property, in hereditary or divorce cases, mediators had to develop 
the property distribution paper, known with different names in XIX-XX cc.19 The document developed by a 
mediator had legal power that gave legal value to the distribution of the divided property. Consequently, 
such documents had legal and therefore executive meaning. It seems that mediators developed the 
documents so that they would simplify the execution of the agreed decision. Notably, the decisions of 
mediators had no right to appeal.20 The word “decision” here means a private law decision and does not 
have anything to do with criminal cases; as we have already mentioned, mediators never took part in 
criminal dispute resolutions.  

 
4. Legal Regulation of Mediation in Georgian Law 

 
Mediation as one of the effective means of dispute resolution is rather new for Georgian legislation. 

Legal regulation of mediation was first proposed by Georgian legislator through the amendments and 
changes made to the Georgian Civil Procedure Code on December 20, 2011.21 Article 1871 therein contains 
a legal definition of court-based mediation. Besides, there are regulatory norms for medical mediation, 
described in the GCPC. Consequently, the legislator granted the parties a legal right to solve the disputes 
arising between them through the mediation process. The court-based mediation regulatory norms list the 
possible disputes solvable through mediation. 

Besides the GCPC, the legislator legally introduced the notary mediation institute. Article 381 of the 
“Georgian Law on Notary”22 contains a legal definition of Notary mediation. The mentioned legal norm is 
new for the Georgian Notary Law and, therefore, is under special focus of interest. According to its first 
point: Notary can be a mediator between the conflicting parties in: a) domestic disputes except adopting a 
child, cancelling adoption of a child, limitation to the parent’s rights or elimination of the parent’s rights; b) 
hereditary disputes: c) neighborhood disputes; d) any other disputes, unless Georgian legislation considers 
a special rule of mediation for a particular case. 2) Mediation can involve a notary only after the consent of 
the conflicting parties. 3) Notary mediation rule of conduct is defined by the order of the Minister of 
Justice. 4) If after the notary mediation the dispute results in mutual agreement of the parties, the notary 
develops an Act of Consent which is notarialy approved. 5) Besides the voluntary nature, if the liabilities 
stipulated in the Act of Consent are not met, the notary mediation gives the parties an opportunity to pursue 
compulsory execution based on the execution paper issued by the conciliatory notary. As we can see from 
the legal norm, the notary mediation regulation is rather “dry” and general. This can be explained so that 
the detailed regulation of the notary mediation process and procedures should be ensured through 
“Instructions on Notary Acts” and other laws and regulations. 

 
5. Legal Status of Notary 

 
 The legal status of notary is defined in the “Georgian Law on Notary”. According to article 3 (1) of 

the law, a notary is independent in his professional performance and performs notary actions and 
consequent state powers in compliance with the present law and other legal acts. Point 2 of the same article 
                                                 
18  thereto. 
19  more detailed information available in “Old Georgian Law” by Besarion Zoidze, Tbilisi, 2010, 171. 
20  Kekelia M.,  Judicial Organization and Process in Georgia before Merger with Russia. volume I, 1970, 252. 
21  Published in the Georgian Parliament’s Newsletter, 1997, #47-48. 
22  Georgian Legal Newsletter, #46, 22.12.2009. 



 96 

is also important and stipulates that a notary is independent and impartial when performing a notary act. 
Article 5 thereto gives a general definition of performance of notarial acts. According to the named article, 
a notary performs notarial acts based on request by natural or legal person. The notarial acts conducted by a 
notary have legal, i.e. juridical power for the process participants (and not only for them). According to the 
mentioned article, the notarialy approved document has the power of indisputable evidence. Regarding 
indisputable evidence, we should mention that a notary is a person who is vested with the authorities equal 
to the competencies of the state agencies. The above mentioned is derived from article 3 of the “Georgian 
Law on Notary”, stipulating that the notary performs state actions on the basis of Georgian legislation. 
Therefore, we can assume that a notary is a person who, according to article 3 (9) of the “Georgian Law on 
Notary” is not a public servant, however, due to the wider range of his authorities, is somewhat similar. A 
notary is an official person responsible for setting up and developing the notarial acts that are approved 
notarialy according to the law or by the request of the participating parties.23 

According to the views recognized in German legal literature, a notary is not perceived as a public 
servant and is more understood as a part of free professionals. This opinion is based on one of the decisions 
by German Federal Constitutional Court, where a notary is defined as a self sustainable and non-fixed 
servant performing state authorities.24 Hence, the Notary is an independent legal advisor to the parties, 
performing his authority independently and impartially,25 and the facts found and approved by him have the 
meaning of indisputable evidences. That is why, legislators of different countries grant Notaries the 
mediation rights. Such attitude is justified as the notary is aware of legal topics and can assess certain 
juridical problems and seek ways for their resolution better than a non-lawyer mediator.  

It is significant that the notary has a right to issue an execution paper - a document of legal 
importance. The rule of issuing an executive paper is regulated by article 40 of the “Georgian Law on 
Notary”. Analyzing the mentioned article we can assume that the notary is vested with the authority of a 
judge by the legislator. Execution of notarial decisions depends not on the court decision, but on the 
execution paper issued by the notary. Consequently, execution papers issued by notaries release courts 
from additional workload and the parties save costs and time. Therefore, the execution paper became very 
popular in notarial activities. The number of contracts in which contracting parties agree to solve contract- 
related disputes by non-judicial means and though notarial executive paper – increases daily. Due to this 
fact, more and more notaries in European countries offer mediation as an alternative dispute resolution to 
the parties, where the Notary – mediator – helps the process participants in reaching a correct and mutually 
satisfying agreement.26 It is also noteworthy that not all notaries will be vested with the mediator’s 
function. Notary mediation will be executed only by qualified notaries. 

 
6. A New Function of the Notary, Notary-Mediator 

  
As mentioned above, the “Georgian Notary Law” defines the institute of Notary Mediation. 

Legislators have added mediating functions to the legal status of the notary. It should be clarified whether 
the mentioned attitude is justified and complements to the legal status of the Notary, or whether it considers 
the infringement of the content of the mediator’s performance, as of an independent and impartial person 
primarily oriented on dispute resolution through mutual consent. In order to answer this question, we need 
to have a more detailed look at the current norm of the “Georgian Law on Notary” defining notary 
mediation. Besides, we should take into consideration Directive 2008/52/EC of the European Parliament 

                                                 
23  Sukhitashvili D., Georgian Notary Law, Tbilisi, 2002, 43. 
24  more details available in: Burduli I., Financing Notary Offices and Wages of Notary; Comments to Article 21 of 

the Georgian Law on Notary, “Legal Magazine”, #2, 2011, 35. 
25  Sukhitashvili D.,  Georgian Notary Law, Tbilisi, 2002, 44. 
26  <http://www.cdnq.org/en/businessPartner/Epart5.html>  [14.08.2012]. 
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and of the Council of 21 May, 2008, on certain aspects of mediation in civil and commercial matters.27 The 
mentioned Directive contains general provisions that should be interpreted in a more specific way by a 
specific country’s legislators. Therefore, we could set forth a content of future changes in the law that will 
give clear and detailed regulation of the notary mediation process.  As mentioned several times before, the 
legal status of a notary implies that this is a person authorized by the government and acting as an 
independent and impartial advisor to the parties. A mediator is also an independent and impartial person 
helping people to reach consensus upon their disputes.28 In New York (the USA), there is the Mediator 
Ethics Advisory Committee (MEAC), which considers legal granting mediation functions to a Notary as 
this does not contravene with the legal status of the Notary either.29 

A notary can act as a mediator in Slovenia too, where he helps the conflicting parties to solve the 
problem in a peaceful and effective manner.30 Notaries undertake more and more training and education 
courses in order to get more information regarding the skills and functions of a mediator.31 Hence, in 
Georgian reality, it can be acceptable to furnish notaries with mediators’ functions and role. Moreover, a 
notary has the authority necessary for the reconciliation of the parties. S/he is well aware of legislative 
norms that are crucial to the legitimacy of the agreement reached through the process, i.e. the notary will 
contribute to the parties’ reconciliation, and he will give the legal “form” to the agreement reached by the 
parties through the mediation process. It is important to mention that at the end of any negotiation the last 
word belongs to the parties; however, the mediator’s role is vital for successful completion of the process. 
He should be able to combine different strategies and use the required methods whenever necessary.32 The 
mentioned matter will build trust among the parties toward the mediation process. The key criterion for 
peaceful and successful dispute resolution is trust building. Therefore, it is also true that the notary 
supported and participated mediation process is rather reliable and acceptable to civil dispute resolution. It 
is important that the EU Directive does not provide a strict legal definition of a mediator. Moreover, a 
mediator can be a judge himself, i.e. any person: a notary or other professional. According to the mentioned 
Directive, resolution of the conflict between two or more parties is achieved by a mediator based on the self 
responsibilities of the parties. Besides, the parties should not determine those tasks and responsibilities that 
are beyond their competence.33 The Directive does not contain any limitations with regards to the nature of 
the disputes, however, it accepts mediation in civil and commercial disputes; i.e. the parties have a right to 
seek resolution of any disputes through mediation. The “Georgian Law on Notary” has a similar approach. 
Moreover, it would be helpful if the legislator focused on labor-related disputes when listing the dispute 
types, as notary mediation can be extremely effective in labor-related dispute resolution processes. As 
mentioned above, there is no direct reference to labor-related disputes; however, the parties of such 
conflicts have a legal right to go in for the notary mediation process. 

 
7. Basics of the Notary Mediation Process and the Principle of Confidentiality 

 
The “Georgian Law on Notary” does not stipulate legal regulation of mediation process. According 

to Article 381 (2) thereto mediation by a notary is possible after the consent of the parties. Therefore, the 
law does not indicate who shall address the notary; shall it be one party or both should do it together. The 
                                                 
27  see Directive 2008/52/EC of the European Parliament and of the Council of 21 May, 2008, on Certain Aspects of 
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law indicates that the parties should agree on participation in notary mediation. Therefore, the mediation 
process can be required by one of the parties, however, the mediation process can only start after the 
consent given by both parties. After the parties agree to start the notary mediation process, the notary 
should issue a resolution on the implementation of mediation. It will be an ordinary “procedural” resolution 
compiled by a notary. In the USA, according to the Florida State Law, a mediator is prohibited to undertake 
any legal service or activity during the mediation process that does not have a direct link to the mediation 
process.34 Therefore, any notary activity fulfilled by a notary-mediator during the mediation process that 
does not have anything in common with the ongoing mediation process should become null and void. There 
is no common approach to the subject even in the USA Code. So, this means that Georgian legislators will 
have to think whether to grant the notary the power to undertake ordinary notarial activities during the 
mediation process or not. If the notary rejects notary mediation (leading the process), it also needs to be 
formulated in a notary Resolution form and its validity should be checked by the relevant body; i.e. the 
parties should have a right to appeal against the notary’s denial. For this purpose, we foresee reasonable to 
incorporate changes in Article 53 of the “Georgian Law on Notary”, which will deal with similar 
problematic issues. According to the mentioned article, the legislator granted the interested party the right 
to appeal to the Ministry of Justice or the Chamber of Notaries against the notary’s denial in court. 

Therefore, it would be desirable if the resolution regarding the denial of notary mediation is appealed 
at the Chamber of Notaries.35 In case where the Chamber of Notaries leaves the resolution as it is, it can be 
further appealed at an administrative court. The regulatory norm should also be introduced, which would 
regulate the issues consequent to the notary’s resolution. Namely, we foresee that the parties should not 
have the right to sue the dispute cases simultaneously to the courts and the notary mediation. Hence, it 
would be reasonable to have a legal regulation that would implicate the following: “during the notary 
mediation, the parties are deprived of the right to sue the case to court on the same subject and with the 
same foundation.” This provision would secure the interests of the fair party of mediation, and the 
mediation process itself will not become an effective means for spending time on the unfair party. That is 
why, it would be helpful to have a document that would structure the mediation process and oblige the 
parties to fulfill their responsibilities in a fair manner. Besides the resolution issued by a notary, there 
should be a written consent between the parties expressing the will to start the mediation process and 
indicating the parties’ responsibilities whose failure will lead to civil, or even to criminal proceedings. 
After the parties agree on entering into the notary mediation process, the notary-mediator asks the parties to 
sign a special contract defining the mediator’s role, the parties’ liabilities, mediation procedures, 
confidentiality conditions and service fees.36 The principle of conscientiousness during the mediation 
process should also be considered. Mediation process should not transform into a means or basis for 
revenge. In this regard, the laws of separate countries consider the definition of principle of 
conscientiousness in mediation contracts.37  

According to the views discussed in legal literature, the limit frames of the principle of 
conscientiousness commensurate to the trust of the other party. The trust is higher whenever the interests 
are mutual and common, because in such case a party is not supposed to act against self interest and, 
therefore, against mutual interests.38 Generally, the principle of conscientiousness has greater importance in 
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civil proceedings. Considering the views above, it is important that the notary mediation parties consent in 
writing before the mediation process starts, where they indicate their liabilities regarding fair and 
conscientious mediation process. 

 
8. Principle of Confidentiality 

 
Confidentiality is one of the most important and outstanding principles of mediation.39 

Confidentiality helps the mediator in trust building.40 In order to enhance the trust toward the mediation 
institute, the law has to clarify the conditions of further use of the information obtained through the 
mediation process; the mediation participant parties, mediators, as well as the persons who due to their 
professional performance became aware of certain information or circumstances during the mediation, 
should not have the right to disclose that information or give testimony about it to courts or arbitrages. The 
law should prohibit the mediator to present a report on the mediation process to the court or other 
proceedings.41  

In Spain, if the parties cannot come to an agreement through mediation, they are deprived of the 
right to use the confidential information obtained through the mediation process at court proceedings.42 At 
the same time, the issues that the mediator could disclose without any limitation should be clarified.43 
When a party or a mediator infringes the confidentiality principles (unless permitted by law), s/he becomes 
answerable through civil or criminal code. In the USA, a party does not have a right to claim secure 
confidentiality of the mediation process in the court if he or she has already violated that liability.44 

 
9. Parties of Notary Mediation 

 
The main designation of a notary in notary mediation is to create a favorable atmosphere where the 

parties will better express their ideas and views and look for an optimal solution.45 The notary should 
facilitate dispute resolution and reasonable satisfaction of the parties’ interests. The mediator should also 
support communication between the parties and help them to settle a dispute. Besides, the role of a 
mediator can slightly change taking into consideration the dispute nature and the will of the parties.46 It is 
important to know who the parties of the notary mediation are. In terms of general criteria, they are the 
conflicting, opposing parties with different views on certain spheres of their interests. It is hard to 
determine trough practice whether there is a need to have the parties’ representatives (lawyers) 
participating in the mediation process or not. In the USA, the Uniform Mediation Act, and the law of the 
majorities of the States do not consider necessary lawyer’s participation in the mediation process, however, 
as mentioned in relevant literature, lawyers can have either positive or negative influence on the process.47 
Therefore, participation of representatives (lawyers) in the notary mediation process should be free. It 
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should be a party’s right to decide whether to participate in negotiations independently or through a lawyer. 
It is also important to clarify what authority the lawyer has in negotiations when acting on behalf of a party 
(based on a letter of attorney). In such cases his (lawyer’s) authority is defined in a contract signed between 
himself and a party. The civil law theory recognizes a view that the deal is made with the representative, 
whereas the results affect the represented party. The fact that the results of the deals made with the 
representative affect the represented one is based upon the will of participating individuals and the law 
recognizing their will.48 Despite the fact that the representative acts within the granted authority, i.e. within 
the representation authority, proving the existence of such authority through his action,49 the final word 
regarding the agreement achieved through mediation should belong to the immediate parties of dispute. 
This means that the parties themselves shall agree on issues and only they shall confirm the conditions of 
the agreement in front of the notary mediator. Such approach would solve an important issue – the 
agreement achieved through notary mediation will fully relay upon the parties self commitment. 

The above mentioned means that a lawyer, as a representative of a party, can enter into negotiations 
with the other party (or its representative) and come to an agreement, but the last word is upon the party 
(the represented person) itself. Despite a very obvious fact that the representative expresses his own will 
when entering into an agreement but on behalf of the other person,50 finally the represented person should 
approve or confirm his consent regarding the results achieved through notary mediation. 

 
10. EU Directive and Terms of Notary Mediation 

 
The topic regarding the term of the mediation process is also important. The period should be 

determined in a way that the negotiations are not everlasting; and the parties do not bear additional costs 
without coming to an agreement at the end. In order to prevent this, it is necessary to establish a reasonable 
term that would be favorable for the parties and, indeed, would facilitate dispute resolution in cost-effective 
and timely manner. According to the Georgian Civil Procedure Code, the term for mediation is determined 
by 45 days, but no less than two meetings. Besides, this term can be prolonged by the same duration if the 
parties agree so. As for the EU directive, it stipulates that the parties determine the term of mediation, 
however, each country should decide upon the limits of the mediation term locally. Consequently, the 
Directive does not determine the exact timing, but encourages making it reasonable, relevant for learning 
the case and the reconciliation of the parties. According to the Directive, the member states are obliged to 
limit the mediation term through the legislative norms. In order to make notary mediation more beneficial, 
it is important to set the term so that it would not exceed the duration established for court proceedings. 
Therefore, it would be better to consider 20-30 days.51 In some countries, where the mediation institute is 
already well developed, the process rarely lasts more than 2-3 days; these days indicate the duration of 
actual negotiations.52  

In Georgian reality the issue regarding the limitations in number of parties’ meetings should also be 
settled through a legislative norm, as it is done in the case of court-based mediation. The idea of notary 
mediation fully depends upon the voluntary participation principles and, therefore, if the parties reach an 
agreement at the very first meeting, or, on a contrary, it is obvious that there is no way to come to an 
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agreement - setting the legal limitations of minimum number of meetings seems to be unreasonable. 
Attention should be paid to the circumstance that in such cases parties spend more efforts and bear more 
service costs. Therefore, setting the minimum number of meetings should be a prerogative of the notary 
mediation process itself as the parties themselves can better envisage how many times to meet to solve the 
problem. The above mentioned decision would secure the legal content of the mediation process and almost 
every step made by the parties during the process will depend upon their good will. Such approach could be 
supportive to the promotion of notary mediation, as well as to its establishment and further development. 

 
11. Costs of Notary Mediation 

 
According to article 21 (1) of “Georgian Law on Notary” – undertaking notarial activities by a 

notary together with all consequent legal consultations and technical assistance is a paid work. This means 
that the activities undertaken by a notary are reimbursable, while the conditions and amount of the payment 
is also stipulated in the Resolution of the Georgian Government.53 Notaries are not allocated with state 
wages, which means that they do not have guaranteed salaries, i.e. their income is fully sustained by the 
payments made by the service customers.54 Consequently, notary mediation is perceived as an “ordinary” 
notarial activity and, therefore, should be a reimbursable service. Besides, there is no uniform approach to 
it in legal literature or practice. According to the spread view, the payment to the mediator should 
commensurate to the complexity of a particular dispute. This means that the duration of the mediation 
process, case complexity and other circumstances will be taken in account. In any case, the overall cost of 
the mediation process should be less than the fees for court proceedings.55 In this regard, it is rather 
difficult to have definite estimates of cost of the notary mediation as of the ordinary notarial service. It 
would be better to set service fees according to the value of a dispute subject and, sometimes, increase the 
price to the top ceiling set by law. This means that the top ceiling of the amount payable to the notary 
should be set.56 As for the paying entity, it can be settled in a way that the payment is made by both parties 
equally, or the parties determine the payment method independently. There is an accepted view that 
wherever there is no contracting regulation in place, the mediation participants are solidarity liable in front 
of the mediator.57 One of the options could be the division of the notary mediation service fees 
proportionally to the interest/requirement of each party. In such cases the payment amount is determined in 
light of the value of dispute subject and the parties will bear the costs of a particular portion of service 
served to satisfy their interests.58 Who pays the service fee if the notary mediation has an unsuccessful end? 
As mediation is envisaged as a cost effective and time-effective tool not only for the conflicting parties, but 
for the law-governed state, so that to allocate considerable resources for prolonged dispute resolution 
processes;59 notary mediation should not transform into a profit-oriented process, i.e. if the negotiations are 
unsuccessful, the parties should be charged equally with the minimum amount of fee out of due payment, 
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however, proportional to the service of the notary. The issue becomes even more complicated when the 
parties cannot come to an agreement in the notary mediation process due to the fault of one of the 
participating parties. In such cases the issue of reimbursement of losses can arise and therefore the payment 
of the notary service fees can be levied to the unfair party; nevertheless, practicing of such rules will make 
the dispute resolution process even more complicated and can cause new contradictions. 

 
12. Course of Notary Mediation and Legal Content of the Decision 

 
Before launching notary mediation, it is important to determine the venue where the process will 

take place. Besides, the venue can be easily determined according to the parties’ request. Therefore, it is 
important to have a legal note with the following content: “As a rule, a notary mediation process takes 
place in an office of a notary-mediator, unless established otherwise by the law. With the request of a party, 
or parties, notary mediation can take place in some other place. 

Notary mediation starts with the establishment of requirements and positions of a party / parties. 
During the mediation process, the parties declare their own requirements and proposals openly.60 This 
determines the mediation agenda at the beginning of the mediation process.61 After that, the mediator can 
offer different dispute resolution alternatives to the parties. Besides listening to the parties and facilitating 
dispute resolution, the notary has another important function unlike regular mediators; as the notary should 
be a lawyer62, s/he will always have to adjust legally the final agreement of the parties and, therefore, not 
approve any agreement contradicting with Georgian legislation. Accordingly, the notary should adjust not 
only the agreement of the parties, but also other procedural actions in line with the law.  

Legal content of notary mediation conducted by a notary-mediator is to protect the parties from any 
contradiction with the law. This is a primary reason why the notaries have mediation authorities. This also 
implicates the responsibilities of notary-mediators to solve the existing dispute and put efforts to maintain 
social relationships between the parties. In the countries where mediation is already well developed, the 
mediator should keep records of the mediation process, archive the files, and keep them for a certain period 
of time.63 Consequently, it would be favorable for Georgian reality to establish legal norms obligating a 
notary-mediator to keep the materials of notary mediation in his office for a certain period of time in order 
to prevent further misunderstandings. As for the agreement achieved through the mediation process, it 
should be drafted in writing and approved notarialy. When any document is approved notarialy, it gains 
legal meaning and the signatures of the parties therein confirm the parties’ consent upon the conditions set 
forth in the agreement.64 It may happen that the parties agree only upon a certain portion of the dispute, 
therefore the written agreement should be sought and notarialy approved on that particular portion as well. 
It should be mentioned that successful completion of the mediation process primarily depends upon the will 
and fairness of the parties to negotiate.65 The agreement achieved through notary mediation is considered as 
an ordinary contract to be fulfilled by the parties in a voluntary manner. In case of failure, the agreement 

                                                 
60  Moore W. C., The Mediation Process, Practical Strategies for Resolving Conflict, Updated  and  revised  third 

edition, 2003, 221. 
61  Rau  S. A., Sherman F. E., Reppet R. S., Processes of Dispute Resolution, The Role of Lawyers, fourth edition, 

2006, 317. 
62  Article 11, “Georgian Law on Notary”. 
63  Tsertsvadze G., Mediation – Alternative Form of Dispute Resolution (general overview); TSU Faculty of Law; 

Scientific-Research Institute of Alternative Dispute Resolution, Tbilisi, 2010, 345. 
64  Lorette K., Spillane M., How to Open & Operate a Financially Successful Notary Business, Atlantic Publishing 

Group, 2011, 22. <http://books.google.ge/books?id=JM80A5zx0QgC&printsec=frontcover&source=gbs_ge_ 
summary_r&cad=0#v=onepage&q&f=false> [25.08.2012]. 

65  Nolan-Haley  M. J., Alternative Dispute Resolution in a Nutshell, third edition, 2008, 74. 
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achieved through mediation can become a subject to court or arbitrage proceedings.66 The agreement 
achieved through mediation is a contract subject to contracting law.67  

According to the EU Directive, the member states should introduce the legal norms ensuring the 
execution of the agreement achieved through the mediation process if one party or all parties request so.68 
Therefore, in order to be executable, the mediation agreement, first of all, should comply with the law, i.e. 
enable the relevant state agencies to execute it. If the mediation agreement is not fulfilled, one of the parties 
addresses the court or other competent agencies. As for the notary mediation agreement, after the notary-
mediator checks its compliance with the law, s/he approves it notarialy.69 It is important to grant the notary 
with the authority of issuing the execution paper, as it is the key document in the execution of the parties’ 
interests. The notary mediation agreement considers obligatory the execution of the agreement conditions 
based on the execution paper issued by a notary. In such circumstances, the cases pass by the courts and go 
directly to the execution bureau. It is also desirable that “Georgian Law on Notary” or the “Code of 
Conduct of Notary” contained a passage that parties do not have a right to appeal a notary mediation 
agreement at court or another state agency. Besides, the law should determine the circumstances when the 
achieved agreement can become null and void. For example, the mediation agreement can be eliminated if 
proved that the mediator and one of the parties acted jointly aiming to achieve a favorable agreement 
through disorientation of the other party.70If the notary mediation ends without results, the party should 
retain the right to continue proceedings in court (or arbitrage). In this regard, the following passage of the 
legal norm would be useful: “if the notary mediation ends without positive results in a certain period of 
time allocated to the process, the notary-mediator issues a Resolution about the ineffective completion of 
the notary mediation process. A plaintiff (or a party) can sue a case according to the general rules. 

It is also interesting to note which notaries can issue an execution paper in case the notary mediation 
agreement is not fulfilled. Article 40 of Georgian Law about mediation regulates the issues regarding the 
execution paper. Point 3 therein provides a list of notaries eligible to issue an execution paper. Analyzing 
the given point 3, we can assume that the execution paper is issued by the notary who undertook the 
mediation process and approved the agreement achieved through the process. However, preferably, Article 
40 (3) of the “Georgian Law on Notary” should contain a direct indication that the notary undertaking a 
particular notary mediation process is eligible to issue an execution paper. In case the legal status of the 
eligible notary is seized or terminated, the execution paper is issued by another operating notary. The above 
mentioned principles determine the priority of notary mediation in comparison with the court or other 
proceedings. The parties agree (or disagree) easily and timely, bear fewer costs and spend less time; fulfill 
the achieved agreement without additional procedures. 

 

                                                 
66  Tsertsvadze G., Mediation – Alternative Form of Dispute Resolution (general overview); TSU Faculty of Law; 

Scientific-Research Institute of Alternative Dispute Resolution, Tbilisi, 2010, 349. 
67  Rau  S. A., Sherman F. E., Reppet R. S., Processes of Dispute Resolution, The Role of Lawyers, fourth edition, 

2006, 494. 
68  Directive 2008/52/EC of the European Parliament and of the Council of 21 May, 2008, on certain aspects of 

mediation in civil and commercial matters. 
69  Article 5(1) “Georgian Law on Notary”. 
70  Tsertsvadze G., Mediation – Alternative Form of Dispute Resolution (general overview); TSU Faculty of Law; 

Scientific-Research Institute of Alternative Dispute Resolution, Tbilisi, 2010, 351. 



 104 

13. Conclusion 
      
With all ensuing consequences, the introduction of notary mediation by Georgian legislators should 

be accepted as a reasonable fact. Mediation, as an effective tool for conflict resolution and maintaining 
social relationships between the parties, is a novelty and therefore a less developed institute in modern 
Georgian Law. Therefore, the legal norms are required that will, firstly, facilitate dispute resolution 
between the parties and, secondly, encourage the parties to solve the conflict with the help of an eligible 
person. Consequently, granting the mediation functions to the notary, ensures the elaboration of the 
relevant agreement and the legality of the agreement. In this case, a notary is the one who assesses and 
checks the legality of the agreement, as well as ensures the protection of the fair party based upon the 
execution paper, having such authority from the state. Obviously, unlike an ordinary mediator, a notary-
mediator is better aware of legal issues and, consequently, is capable to facilitate an agreement complying 
with the parties’ interests and the law. We can outline some important features of notary mediation: a party 
does not have to address the court, pays fewer fees, dispute resolution is effective and takes less time, the 
parties maintain their social relationships, the mediation agreement is revised by a notary, whenever 
necessary a notary issues an execution paper. 

And finally, the trust toward notary mediation is higher. So, at the first stage of its development and 
improvement (and at all the following stages) it is important to create legal norms simplifying negotiation 
between parties and enabling them to satisfy their legal interest without superfluous formalities and 
complications. 
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CHRISTOF BERLIN 
 
 

ALTERNATIVE DISPUTE RESOLUTION IN B2C-CONFLICTS (CONSUMER ADR)  -                                         
THE EXPERIENCE OF THE GERMAN CONCILIATION BODY FOR PUBLIC TRANSPORT (SÖP) 

 
 

1. Nature of Consumer ADR 
 
The term ”Consumer ADR” includes all forms of alternative dispute resolution (ADR) for conflicts 

between consumers and businesses (b2c-disputes), alternative to the traditional model of civil proceedings 
issued in the courts. Low amounts of dispute, non sophisticated judicial subjects and significant gaps in 
resources (knowledge, money, power) between the consumer on the one hand and the business on the other 
hand are typical for those conflicts.  

Efficient access to justice in b2c-disputes is not always available. Many consumers perceive 
adjudication in the EU member states as “expensive, time-consuming, bureaucratic an ineffective”.1 Even 
in those countries with relatively efficient court systems, adjudication does not always seem to be the best 
choice to settle disputes with providers of consumer goods and services. For example, one out of two 
German consumers would not consider a court settlement for claims below 500 Euro.2 From a consumer 
policy perspective, this is highly unsatisfying and contrary to the guaranteed access to justice pursuant to 
Article 6 of the European Convention on Human Rights and Article 47 of the European Charta of 
Fundamental Rights.  

 
2. Development of ADR in Europe 

 
The availability of consumer ADR in the EU member countries varies from country to country and is 

highly influenced by their legal and judicial systems. EU-wide, there are around 750 ADR schemes, often 
called mediation, conciliation, ombudsman or arbitration services.3 Until now, the European Union has not 
defined any binding quality standards for consumer-ADR and only two non-binding recommendations 
were published in 1998 and 2001.4 However, even if there is no harmonized standard for consumer ADR 
some typical schemes (models) can be identified.  

                                                 
* This article summarizes a presentation held at the Conference "Current Trends of Mediation Development'' 

organized by the National Center of ADR, Tbilisi/Georgia) on 6 November 2012. After an introduction to the 
nature of Consumer ADR and its main characteristics, this article briefly outlines the current development in the 
European Union. Finally, the experience of the German Conciliation Body for Public Transport 
(Schlichtungsstelle für den öffentlichen Personenverkehr e.V. –  söp) illustrates the concrete functioning of a 
Consumer ADR scheme. 

1  European Commission, Commission Staff Working Paper/Executive Summary of the Impact Assessment; 
accompanying the document ‘Proposal for a Directive of the European Parliament and of the Council on 
Alternative Dispute Resolution for consumer disputes (Directive on consumer ADR)’ and ‘Proposal for a 
Regulation of the European Parliament and of the Council on Online Dispute Resolution for consumer disputes 
(Regulation on consumer ODR)’; SEC(2001) 1409, 3. 

2   European Commission, Eurobarometer No. 342, 217, http://ec.europa.eu/public_opinion/archives/ eb_ 
special_359_340_en.htm. 

3  Berlin/Creutzfeldt-Banda, Verbraucher-ADR in Europa wird gestärkt, Zeitschrift für Konfliktmanagement, 
2/2012, 57-60. 

4  European Commission, Commission Recommendation of 4 April 2001 on the principles for out-of-court bodies 
involved in the consensual resolution of consumer (2001/310/EC) and Commission Recommendation of 30 
March 1998 on the principles applicable to the bodies responsible for out-of-court settlement of consumer 
disputes (98/257/EC).  
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The European Commission intends to pass a directive in order to ensure a EU-wide access to 
consumer ADR as well as to define mandatory minimum quality requirements.5 After the announcement to 
strengthen consumer ADR by the European Commission’s Single Market Act in spring 2011, a package of 
measures to promote consumer ADR was presented to the public on 29 November 2011.6 The core of this 
package is the directive on consumer ADR which will be adopted by the EU institutions approximately by 
the end of 2012 and will then be incorporated into the member states’ national law within 18 months. 

 
3. Example of the German Conciliation Body for Public Transport (söp) 

 
The German Conciliation Body for Public Transport (Schlichtungsstelle für den öffentlichen 

Personenverkehr - söp) was founded in 2009 and deals with complaints regarding travel by train, bus, 
airplane or ship. If the traveler does not receive a satisfying response to his or her complaint from the 
transport company he or she can contact söp. Söp evaluates the complaint and makes a settlement 
suggestion to resolve the dispute acceptable for both sides and outside of court. This saves all the 
participants money, time and trouble. 

Söp is an independent and neutral organization that offers its service throughout Germany to 
customers of train, bus, flight and ship companies that are part of their conciliation scheme . This process is 
free of charge for the consumer; the cost of the scheme is met by the transport companies. 

A traveler can get help with a complaint about delays and missed connections, train and plane 
cancellations, damaged or lost luggage, faulty information, tickets and reservations, and/or bad service. The 
main task of the söp is the out-of-court settlement of individual disputes between travelers and the transport 
companies. Within this, söp also helps to strengthen the customer satisfaction with the transport company. 

In June 2010 the söp was notified by the European commission that it fulfilled the recommendation 
98/257/EC for alternative-dispute-resolution of consumer disputes. The söp follows a service and practical 
approach, as intermodal settlement scheme. It is common for travelers to use more than one form of 
transport (e.g., train to plane), which can take up a lot of time in a dispute by investigating the whole chain 
of transport, including the responsible contracted partners. With the söp the consumer does not have to deal 
with the question of responsibility and can, independent from the transport of choice, just deal with one 
contact person at söp (one-face-to-the-customer-approach). 

After receipt of a complaint the söp assesses the case. A settlement can only be reached if the travel 
company takes part in the process. This is usually the case if the company is a member of the board of 
trustees (‘Trägerverein der Schlichtungsstelle für den öffentlichen Personenverkehr e.V’). Regarding rail 
the söp responsibility covers 99 per cent of long-distance travels as well as for 95 per cent of regional 
travel. The air-travel so far has not joined the scheme. Söp offers a ‘get to know’ trial conciliation 
explaining the benefits of their service to those transport companies which are not members of the board of 
trustees. 

The first step in the process is to check the provided documents for completeness. If all the necessary 
documents are there then the söp contacts the transport company to ask them for a statement. With the 
statements of circumstances the söp creates the basis for a decision. The following legal examination of the 
facts and the law is independent and neutral, as it would be in court. Once this process is finalized, the 
interests are balanced. Then söp produces a report with a recommendation for a consensual settlement. 

                                                 
5  European Commission, Proposal for a Directive of the European Parliament and of the Council on alternative 

dispute resolution for consumer disputes and amending Regulation (EC) No 2006/2004 and Directive 
2009/22/EC (Directive on consumer ADR); COM(2011) 793.  

6  European Commission, Communication from the Commission to the European Parliament, the Council and the 
European Economic and Social Committee on alternative dispute resolution for consumer disputes in the Single 
Market; COM(2011) 791. 
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All the conciliators at the söp are full qualified lawyers. The söp is bound only by law and justice. 
The recommendation by söp aims to allow an amicable out of court settlement of the dispute. However, the 
recommendation is not legally binding. The recommendation is only binding if both the complainant and 
the transport company agree to it. Each side can decide to take their case to court at any time of the process. 
In the vast majority of the cases (87 per cent), the conciliation proposals are agreed by both the consumer 
and the business.  
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qristof berlini 

davis mogvarebis alternatiuli meTodi mewarmeebisa da 

momxmareblebis  konfliqtSi 

sazogadoebrivi transportiT sargeblobasTan dakavSirebuli 
davebis gadawyvetis germanuli sabWos magaliTze1 

  
1. Sesavali 

SesavalSi ganxilulia momxmareblis uflebebTan dakavSirebuli davis alter-
natiuli gadawyvetis meTodi da misi Taviseburebebi. statiaSi aseve zogadad aris 
mimoxiluli aRniSnuli sferos ganviTarebis Tanamedrove evropuli tendenciebi.  
daskvniTi nawili Seexeba germaniaSi arsebuli sazogadoebrivi transportiT sar-
geblobasTan dakavSirebuli davebis gadawyvetis sabWos saqmianobas, agreTve ilus-
trirebulia momxmareblebTan mimarTebaSi davis alternatiuli gadawyvetis gamo-
yenebis erT-erTi sqema.  

`momxmareblis davis alternatiuli gadawyveta~ moicavs davis alternatiuli 
gadawyetis yvela formas momxmareblebsa da bizness Soris arsebul davebTan 

mimarTebaSi (b2c-disputes), alternatiuli Tu samoqalaqo procesisaTvis aqamde cno-
bili meTodebis CaTvliT.  

aseTi saxis konfliqtebisTvis damaxasiaTebelia naklebi kamaTi, iuridiulad 
naklebad gamarTuli procedura da resursebis mniSvnelovani problemebi (codna, 
finansebi, Zalaufleba). mewarmeebisa da momxmareblebis davebis efeqturi da samar-
Tliani gadawyveta yovelTvis rodia SesaZlebeli. momxmareblis umravlesobisaTvis 
sasamarTlo gadawyvetileba evrokavSiris wevr qveynebSi iTvleba `Zvirad Rirebul~, 
droSi gawelil, biurokratiul da araefeqtur” saSualebad~.2 im qveynebSic ki, sadac 
SedarebiT efeqturi sasamarTlo sistemaa, sasamarTlo gadawyvetileba momxmareblis 
davasTan dakavSirebiT yovelTvis ar iTvleba gadawyvetis saukeTeso meTodad. 
magaliTad, oridan erTi germaneli momxmarebelic ki ar CaTvlis saWirod, mimarTos 
sasamarTlos sarCeliT, Tu davis sagnis Rirebuleba 500 evroze naklebi iqneba. 
momxmareblis poziciidan Tu SevafasebT, es aradamakmayofilebelia da ewinaa-
Rmdegeba marTlmsajulebis garantirebul xelmisawvdomobas, adamianis uflebaTa 
evropuli konvenciis meeqvse  da fundamentaluri eflebebis evropuli qartiis 47 
muxls. 

 

2. davis alterantiuli gadawyvetis ganviTareba evropaSi 

momxmarebelTa davis alternatiuli gadawyvetis meTodis xelmisawvdomoba 
evrokavSiris wevr qveynebSi gansxvavdeba qveynebis mixedviT da maTi iuridiuli Tu 
marTlmsajulebis sistemis gavlenis qveSaa moqceuli. mTels evropaSi arsebobs davis 

                                                 
1   moxseneba wakiTxulia mediaciis saerTaSoriso konferenciaze 2012 wlis noemberSi. 

konferencia Catarda davis alternatiuli gadawyvetis nacionaluri centris (NCADR) 
organizebiT. 

2  evropis komisiis 2001/3/10E EC da 1998/257/EC rekomendaciebi. 
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alterantiuli gadawyvetis 750-mde proeqti. am saSualebas xSirad uwodeben 
mediacias, ombudsmenis an samediatori samsaxurs. evrokavSirs ar aqvs SemuSavebuli 
momxmarebelTa davis alterantiuli gadawyvetis xarisxis standarti, Tu ar CavTliT 
1998 da 2001 wlebSi gamoqveynebul or arasrulyofil rekomendacias. standartis 
ararsebobis miuxedvad, evrokavSirSi arsebuli mdgomareoba mainc iZleva SesaZ-
leblobas, visaubroT davis alternatiuli gadawyvetis garkveul modelebze.   

evropuli komisia apirebs gamosces direqtiva, raTa xelmisawvdomi gaxados 
mTeli evropis masStabiT momxmarebelTa davis alternatiuli mogvarebis meTodi da 
aseve gansazRvros savaldebulo xarisxis minimaluri moTxovnebi.3 2011 wlis aprilSi 

evrokomisiam gaakeTa ganacxadi e.w. `erTaderTi bazris aqtSi~ (Single Market Act) 
momxmarebelTa davis alternatiuli gadawyvetis meTodis gaZlierebis Sesaxeb, ris 
Semdegac 2011 wlis 29 noembers sazogadoebisaTvis warmodgenil iqna momxmarebelTa 
davis alternatiuli gadawyvetis xelSemwyobi zomebi.4 am paketis arsia mom-
xmarebelTa davis alternatiuli gadawyvetis samomavlo evropuli direqtiva, ro-
melic, savaraudod, miRebuli unda iqnes evropis kavSiris Sesabamisi struqturebis 
mier 2012 wlis bolosaTvis da SemdgomSi, 18 Tvis ganmavlobaSi, iqces wevri saxel-
mwifoebis nacionaluri kanonmdeblobis Semadgenel nawilad.    

 

3. germaniis sazogadoebrivi transportis                                                         
samediatoro sabWos praqtika  

germaniis sazogadoebrivi transportis samediatoro sabWo daarsda 2009 wels 
da aregulirebs matarebliT, avtobusiT, TviTmfrinaviT Tu gemiT gadaadgilebasTan 
dakavSirebul saCivrebs. Tu mgzavri ar miiRebs satransporto kompaniidan saCivarze 
misTvis damakmayofilebel pasuxs, mas SeuZlia daukavSirdes zemoxsenebul sabWos. 
sabWo ganixilavs saCivars da gaakeTebs SeTavazebas, raTa sasamarTlos Carevis gareSe 
miRweul iqnes orive mxarisaTvis misaRebi SeTanxmeba. sabWo damoukidebeli da 
neitraluri organizaciaa, romelic mTeli germaniis teritoriaze matareblebis, 
avtobusebis, TviTmfrinavebisa da gemebis mgzavrebs (momxmareblebs) sTavazobs 
momsaxurebas, rac misi Suamavlobis gegmis nawilSi Sedis. es procesi ufasoa 
momxmareblebisaTvis; sqemis Rirebuleba ifareba satransporto saSualebebis mier. 
mgzavrs SeuZlia miiRos daxmareba iseT saCivrebze, rogoricaa mgzavrobis gadadeba, 
gacdena; matareblis  da TviTmfrinavis reisebis gauqmeba; bargis dazianeba, dakargva; 
mcdari informaciis miwodeba bileTebisa da javSanis Sesaxeb da/an cudi momsaxureba. 
am organizaciis ZiriTadi misiaa mgzavrebsa da satransporto kompaniebs Soris 
arsebuli individualuri davebis sasamarTlos gareSe gadawyveta. garda amisa, 
organizacia xels uwyobs satransporto kompaniebTan urTierTobisas momxmarebelTa 
kmayofilebis xarisxis zrdas. 2010 wlis ivnisSi sabWom miiRo evrokomisiis Setyo-

bineba maszed, rom man warmatebiT Seasrula gaweuli rekomendaciebi 98/257/EC alter-
natiuli meTodiT momxmarebelTa davis gadawyvetis Sesaxeb.  

                                                 
3  evropis komisia, evropis parlamentisa da sabWosaTvis momxmarebelTa davebis alter-

natiuli gadawyvetis meTodis direqtivis SeTavazeba da kanonmdeblobis Casworeba (EC) 
#2006/2004 da direqtiva 2009/22/E EC direqtiva EC (2011)793. 

4  evropis komisia, komisiis mier Setyobinebis gagzavna evroparlamentSi, sabWoSi da ev-
ropis ekonomikisa da socialur sakiTxTa komitetis sabWoSi calkeul bazarze mom-
xmarebelTa davebis mogvarebisaTvis alternatiuli davis mogvarebis meTodis gamoye-
nebis Sesaxeb, COM(2011) 791. 
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es organizacia iyenebs intermodaluri davis gadawyvetis proeqtis msgavs 
momsaxurebasa da praqtikul midgomas. mgzavrebi xSir SemTxvevaSi iyeneben erTze 
meti saxeobis satransporto saSualebas (magaliTad, matarebeli, TviTmfrinavi), rac 
davis SemTxvevaSi did dros waiRebs, radganac gamosakvlevi gveqneba matareblis 
mTeli qseli, pasuxismgebeli kontraqtori partniorebis CaTvliT. samediatoro sab-
Wos SemTxvevaSi momxmarebels ar mouwevs pasuxismgeblobis sakiTxze fiqri da, mis mi-
er arCeul satransporto saSualebisgan damoukideblad, kavSiri aqvs samediatoro 
sabWos mxolod erT sakontaqto pirTan (midgoma, rodesac momxmarebeli ukavSirdeba 
erT momsaxure personals (organizacias). saCivris miRebis Semdgom organizacia 
axdens mis Sefasebas. SeTanxmeba miiRweva im SemTxvevaSi, Tu satransporto kompania 
monawileobas miiRebs procesSi. es, rogorc wesi, xdeba maSin, rodesac kompania sa-

meurveo sabWos wevria (Trägerverein der Schlichtungsstellefür den öffentlichen Personen-
verkehre.V’). rac Seexeba rkinigzas, sabWos pasuxismgeblobaSi Sedis 99% Sor manZilze 
Sesrulebuli samgzavro marSrutebi da aseve 95% regionaluri samgzavro mar-
Srutebi. sahaero mgzavrobebi jerjerobiT ar Sedis proeqtSi.  

sabWo sTavazobs im satransporto kompaniebs, romlebic ar arian sameurveo 
sabWos wevrebi, `gacnobiT~ sacdel Suamavlobas, romelSic ganmartavs Tavisi 
momsaxurebis prioritetebsa da sargebels.  

procesis pirveli nawilia dokumentebis sisrulis Semowmeba. Tu yvela saWiro 
dokumenti adgilze iqneba, maSin sabWo ukavSirdeba satransporto kompanias da 
sTxovs mas, gaakeTos ganacxadi. viTarebis Sesaxeb gakeTebuli ganacxadiT igi qmnis 
gadawyvetilebis safuZvels. Semdgomi faqtebis iuridiuli Semowmeba, sasamarTlo 
procesis msgavsad, damoukidebeli da neitraluria, ris saSualebiTac xdeba 
interesebis dabalanseba. sabWo amzadebs moxsenebas, sadac iZleva SeTanxmebuli davis 
mogvarebisaTvis saWiro rekomendaciebs. sabWoSi dasaqmebuli yvela Suamavali aris 
sruli kvalificirebuli iuristi. sabWo moqmedebs mxolod kanonis Sesabamisad. 
organizaciis rekomendaciebis mizania megobrulad, arasasamarTlo gziT davis 
gadawyveta. miuxedavad amisa, rekomendaciebi iuridiulad savaldebulo ar aris. 
rekomendaciebi mxolod im SemTxvevaSia savaldebulo, Tu momxmarebeli da satran-
sporto kompania Tanxmobas gamoTqvamen maT Sesrulebaze. nebismier mxares SeuZlia 
Tavisi saqme gansaxilvelad gadasces sasamarTlos. umetes SemTxvevaSi (87%), mori-
gebaze orive mxare, rogorc momxmarebeli, aseve organizacia, Tanxmobas acxadebs. 

 
 

inglisuridan Targmna 

nino SafaTavam 
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KIMBERLEE K. KOVACH [FNa1] 
 

 
NEW WINE REQUIRES NEW WINESKINS: TRANSFORMING LAWYER ETHICS FOR 

EFFECTIVE REPRESENTATION IN A NON-ADVERSARIAL APPROACH TO PROBLEM 
SOLVING: MEDIATION∗

 

 
 

And no one puts new wine into old wineskins; or else the new wine 
will burst the wineskins and be spilled, and the wineskins will be ruined.  But 
new wine must be put into new wineskins, and both are preserved. [FN1] 

 
1. Introduction 

 
The new wine of mediation must have new wineskins, lest it not ferment and sour, left incapable of 

achieving its full potential.  Yet we have assumed that we can merely pour the new wine into the old 
wineskins of litigation, advocacy, and adversariness, and that it will come of age and endure.  Such is not 
the case.  When a new wine is introduced, whether a new vintage or varietal, by its very nature a new 
wineskin is required.  So, too, with the field of alternative dispute resolution (“ADR”), in particular 
mediation. [FN2] The wineskins are those parameters that shape lawyers' conduct, commonly ethical 
guidelines or rules. [FN3] 

 This essay specifically examines the role of the lawyer representative in the mediation process.  The 
focus is not on lawyers who serve as neutrals, [FN4] but rather those lawyers who find themselves 
representing clients at the mediation table instead of in courtrooms or at depositions. Although some 
attention has been paid to this subject in the past, [FN5] it often has been in making mediation sound more 
“adversary like,” by use of terms such as “mediation advocate” and “winning at mediation.” [FN6] This 
essay stresses the importance of lawyers understanding and conforming to the appropriate representative 
role in mediation, a process radically different from the litigation paradigm. [FN7] 

Part I of this essay provides an overview of the issues addressed in the piece.  Part II explores the 
inherent differences between mediation and litigation, otherwise referred to here as the adversary 
system.  In so doing, I also outline the various complications that have resulted from the consumption of 
mediation by litigation.  Part III illustrates the background of current ethical standards for lawyers, which 
originated and are housed in the adversary system.  Some of the problems that such an adversarial approach 
may cause, even for those operating within such a paradigm, are highlighted.  This section also examines 
the inapplicability of adversarial approaches in lesser, or non-adversarial procedures.  Part IV questions the 
wisdom of employing only one code of ethics for all lawyers, particularly as law practice has diversified. 
The lack of relevance of one code to varying practices is underscored and an examination of the 
justification for new and separate ethics is provided. I then demonstrate the rationale for the development 
and enactment of new and distinct rules of conduct for lawyers who choose to represent clients in a non-
adversarial forum such as mediation. Part V explores the elements of potential new rules, providing detail 
as to the specific types of guidelines that may be established. Finally, Part VI raises additional questions 
and concerns that such an approach will present and calls for additional research and discussion of these 
difficult but necessary considerations. 
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I. Overview 
 

 ADR [FN8] has developed over the last twenty-five years to a point where it is integrated within the 
legal system of jurisdictions throughout the United States [FN9] and abroad. [FN10] This development 
was, at least in part, a response to observed problems within the legal system, such as cost and delay, along 
with a general dissatisfaction with the administration of justice. [FN11] With promises of saving time and 
money, ADR (most often the mediation process) was introduced to, and soon implemented by, the courts. 
[FN12] Simultaneously, and from a related impetus, [FN13] mediation as a process for resolving conflict 
also flourished at the non-litigation stage of disputing. This process often is termed “community 
mediation.” [FN14] Community mediation centers have grown, and a national organization for those 
involved in this work, the National Association for Community Mediation, was created. [FN15] More 
recently, we have seen the proliferation of mediation use in a variety of contexts, ranging from the 
workplace [FN16] to nursing homes [FN17] to managed-care conflicts. [FN18] With the various 
applications of mediation, variation in the way the process is approached and conducted also has surfaced. 
And although the term ADR often is used to describe all of these processes, it is only upon the mediation 
process that I focus, because it is the process that differs so significantly from our more “traditional” 
adversarial system. [FN19] It is the integration of mediation with the litigation process that is the focus of 
this piece. 

Mediation and litigation, or the civil justice system, embrace very different paradigms for dispute 
resolution and problem solving.  Despite the transparency of the previous statement, judges, legislatures, 
and lawyers have begun to merge the two, [FN20] often with mixed results. [FN21] In some jurisdictions 
that utilize court-annexed mediation, mediation remains a distinct process; [FN22] whereas in others, 
mediation is viewed as merely part of pretrial litigation. [FN23] There are a number of reasons for this 
latter result, one being the strength of the adversary system itself. 

Some of the difficulties in merging mediation and litigation are also due, in part, to lack of planning 
and a failure to consider early on the inherent differences between mediation and litigation. [FN24] This 
piece does not assume that one system or approach is better suited for dispute resolution than another, nor 
will it offer a direct attack upon the adversary system. [FN25] Although some are skeptical about which 
system is more appropriate for a dispute resolution or problem solving role, [FN26] I contend that both--
and, indeed, many--different processes for dispute resolution and problem solving will continue to expand 
in use. What is most vital to the effective use of dispute resolution is that each method is approached, and 
the participation therein is commensurate, with the goals and objectives of that particular forum. [FN27] 

This essay will not examine the role of the mediator, though many questions--including ethical ones-
-remain about the role of mediators in general, [FN28] and, specifically, the role of a lawyer serving as that 
neutral. [FN29] In fact, there still is debate over whether the work of a neutral, be it as arbitrator, mediator, 
or neutral case evaluator consists of the practice of law and, as such, should or can be governed by the 
ethical considerations for lawyers. [FN30] Those discussions are continuing to take place, [FN31] and I 
leave those for another time. [FN32] The focus here is on the role of lawyers in representing clients, but 
doing so in a distinct forum--that of the mediation room as opposed to the courtroom. 

In this discourse, I attempt to refrain from reiterating the considerable debate about the various 
types, styles, and kinds of mediation that are utilized, as that has been done, if not overdone. [FN33] 
Instead, I will concentrate on examining the difficulties resulting from the insertion of mediation within 
litigation. Yet it must be pointed out that some of the confusion [FN34] and resultant debate about 
mediation--as to its goals and objectives as well as theoretical underpinnings--have been generated by 
efforts to integrate, or at least associate, mediation with the adversary system. [FN35] 

For clarity in this essay, the type and kind of mediation to which I refer is a process that, by facilitating 
communication and understanding, assists the parties in achieving a solution that they can accept. [FN36] In 
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other words, the process is one that is focused on discovering the underlying interests of the parties and on 
solving a problem rather than one concentrated on obtaining a settlement based upon what the law may be or 
what it declares the parties' respective rights to be. Although I believe this to be a generally accepted definition of 
mediation, [FN37] some disagree and employ other possible definitions. [FN38] 

My premise is that mediation has the potential to be a viable alternative to the adversarial paradigm. 
[FN39] As long as it continues to reside within the adversarial system of litigation, however, it will never 
have the opportunity to mature into the independent and unique process that it is designed and promised to 
be. [FN40] The goals of mediation are quite different than the goals of the litigation system. Mediation 
involves a radically distinct and contrasting paradigm--one that embraces a mindset, vision, skill set, and 
attitude very different from those of the prevailing adversarial norm. [FN41] Reflecting on what was first 
expounded on by Professor Leonard Riskin nearly twenty years ago, [FN42] mediation involves a different 
philosophical map, if you will. To participate completely in the process, all participants must adopt this 
philosophical map. More specifically, to have an effective process, the conduct, performance, and skill set 
demonstrated by those who represent clients within a system must be consistent with the purposes set forth 
by the system. Consequently, the rules, and the conduct to be governed by those rules, must be changed if 
lawyers are to be suitable, capable, and competent representatives in the mediation process. Lawyers from a 
variety of practice areas have called for specialty codes of ethics. [FN43] The rationale for distinct ethics 
codes for specialized practice areas is that different goals in representation necessitate different roles for the 
lawyer; hence, the codes that set parameters for practice should likewise differ. [FN44] This same premise 
justifies the need for different ethical rules for lawyer-representatives in mediation. 

 
II. Difficulties in the Intersection of Mediation and Litigation 

 
To say that some difficulties resulted from the integration of mediation with litigation is quite an 

understatement.  The intersection of mediation and litigation can be viewed as having produced a train 
wreck--or at least a significant derailment.  Mediation was forced off of the track. [FN45] 

Much has been written of late on this phenomenon.  Some commentators have observed that the 
focus of the mediator's role may change in the context of court-annexed work, where the mediation 
becomes more “evaluative,” [FN46] or the process more akin to a judicial settlement conference. [FN47] 
Others contend that mediators should avoid such changes in their practice [FN48] and remain true to the 
mediation process. [FN49] Still others have observed that a hybrid of procedures has resulted. They use the 
term “liti-mediation” to describe a culture in which it is taken for granted that mediation is the typical way 
of ending litigation. [FN50] In that culture, mediators are encouraged to refine skills to fit within the 
adversarial paradigm. [FN51] Alternatively, mediation also is viewed as wholly outside of the legal 
context. [FN52] 

Then there are those who contend that ADR is merely old wine in new skins. [FN53] To the extent 
that the only contribution made by mediation is assistance in the traditional litigation settlement procedure-
-with the focus only on risk assessment and predictions of trial outcome--perhaps it is old wine. If that is 
the case, then the use of the mediation label connotes nothing new or innovative, but is only a re-packaging 
of an old process. If that is all that we envision from the mediation process, then very little potential is 
actualized and therefore lost. Alternatively, if we allow mediation to achieve its full promise, to provide 
parties the opportunity to find creative and satisfactory solutions to problems without the contentiousness 
of a right-wrong paradigm, then a new model for the resolution of conflict will emerge. For it to ripen and 
flourish, we must allow a relatively unripe process to mature into a fine instrument of dispute resolution 
without being overgrown by those models which are more mature and experienced. 

In a number of jurisdictions, mediation has become more akin to a pretrial procedure, another hoop 
to jump through before reaching the trial stage of litigation.  The use of mediation in litigation has been the 
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source for the new term “liti-mediation,” described by Professor John Lande in a seminal piece looking at the 
intersection of mediation and litigation. [FN54] This development demonstrates how mediation can be, and to 
some degree has been, consumed by litigation--the very thing advocates of mediation sought to avoid. [FN55] 
This phenomenon also is illustrated by the use of the term “litigation lite,” [FN56] which aptly connotes the 
use of ADR in pending litigation. Part of the reason mediation has been consumed by litigation is that many 
lawyers conceive of it only in the context of litigation. [FN57] The possibility of individuals in conflict going 
to mediation, without first filing a lawsuit, is beyond the consideration of many. 

Litigation is viewed also as the default paradigm for conflict resolution should settlement not be 
achieved through the mediation process. [FN58] In this version of mediation, the process is used solely to 
assist in the settlement of lawsuits, thereby squandering mediation's true potential. During this “mediation 
process,” the discussions, actions, and outcomes closely resemble those that occur during adversarial 
pretrial litigation. As noted by Judge Wayne Brazil, this conduct may include activities such as: 

Advancing arguments known or suspected to be specious, concealing significant information, obscuring 
weaknesses, attempting to divert the attention of other parties away from the main analytical or evidentiary 
chance, misleading others about the existence or persuasive power of evidence not yet formally presented (e.g., 
projected testimony from percipient or expert witnesses), resisting well-made suggestions, intentionally injecting 
hostility or friction into the process, remaining rigidly attached to positions not sincerely held, delaying other 
parties' access to information, or needlessly protracting the proceedings--simply to gain time, or to wear down 
the other parties or to increase their cost burdens. [FN59] 

The invasion of these kinds of behaviors into the mediation process also is demonstrated by continuing 
education courses with titles like “How to Win in ADR” and “Successful Advocacy Strategies for Mediations.” 
[FN60] In these instances, perhaps all mediation has become a “lite” version of the litigation system. In other 
words, it is not a real alternative. Should the trend continue, I fear that real alternatives no longer will exist. 
Instead, only two choices will remain: litigation regular and litigation lite. [FN61] 

In part, we, the ADR profession, are responsible for this phenomenon.  We urged courts and legislatures 
to require that litigants participate in mediation, with the promise of saving time and money for the litigants as 
well as the court system.  Of course, the use of mediation or ADR can be very effective in saving time and 
money.  Court dockets can be reduced to a manageable size, as cases are settled earlier than they would without 
intervention. [FN62] And perhaps mediation does offer a better view of justice than the parties otherwise would 
have, because the parties themselves are permitted and encouraged to participate in the process. [FN63] 

Unfortunately, the fact that mediation is so different from the traditional paradigm for dispute 
resolution was never stressed, and likely in many instances, never even mentioned.  In fact, other 
commentators now note that both mediation supporters and court personnel failed to recognize the irony 
and potential for conflict when combining “a process that rejects the relevance of the law into the very 
institution which conditions access upon an effective invocation of the law.” [FN64] Perhaps it was 
because the promise of saving time and expense was sufficient enough to garner interest. [FN65] In other 
instances, it was perceived that discussions of mediation and the idea of party participation and 
empowerment would be considered too “touchy-feely” for litigators, those charging into the battle of the 
courtroom. [FN66] Most lawyers were not readily willing, and perhaps not able, to adjust to this very 
different model of dispute resolution. So to “sell” mediation, the packaging was changed. Lawyers were 
encouraged to be tough mediation “advocates” and “win” at mediation. The problem is that the process was 
changed or modified along with the packaging-souring a possibly exquisite vintage. 

Another aspect of mediation critical to the realization of its potential is that parties have an 
opportunity to fashion their own, creative solutions to their problems. To the chagrin of some in the justice 
system, these solutions are quite unlike and even unrelated to what a court might do in the same 
situation.  Some quarrel with this, particularly in court-related matters, contending that the parties should at 
least be advised as to what they might achieve in a court proceeding, and therefore be in a position to make 
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better informed decisions about the final outcome or resolution. [FN67] Others contend that the legal 
system is the default paradigm to be used, and therefore during the mediation process consideration should 
be given to the most likely litigation results, [FN68] and that the mediator has an active role in such 
deliberations. [FN69] 

If mediation is indeed a unique process, then it requires new thinking in order to achieve new 
solutions.  Establishing an innovative process includes establishing new parameters for conduct during that 
process; yet we have given lawyers little guidance in that regard.  Although much time was spent on 
training and teaching mediators, [FN70] little attention was given to what the role of the lawyer-
representative should be in the new process. Apparently, it was assumed that lawyers would accompany 
clients into a wholly different process--with a fraction of understanding about mediation and after years of 
being entrenched in the adversary system--and conduct themselves in a different manner. In most cases, 
that did not occur. Instead of viewing the participants across the mediation table as “joint venturers” in a 
problem solving process, [FN71] lawyers considered them adversaries. Hence, the contentiousness of the 
adversary system permeated the mediation process. 

 
III. Background of the Ethical Considerations and Rules for Lawyers 

 
The ethical rules that currently govern lawyers were written with the adversary system in mind. 

[FN72] The underpinnings of the adversary system, with a focus on competition and winning at all costs, 
provide the context for the lawyer's work. Merits of the adversary system, as weighed against a different 
approach to dispute resolution or problem solving, have been ably explored, [FN73] yet I mention this 
system because it underlies the very nature of lawyer conduct. The adversarial system has a long history, 
and although the encouragement of adversarial behavior and competition works ideally to achieve justice 
through the determination of truth, [FN74] difficulties arise as well. In many instances, this adversary ethic 
has gone too far. [FN75] Reports have included even threats of murder and fistfights among lawyers, 
[FN76] a result of the argumentation, threats, and deception inherent in the adversarial approach. [FN77] 
This extreme adversary ethic is likely responsible, at least partially, for the low regard that the general 
public holds for lawyers as well as the dissatisfaction the profession feels with itself. [FN78] 

Many contend that the behavior of most lawyers today is a direct result of the contentiousness and 
adversarial culture inherent in the adversary system, both historically and currently. [FN79] Others note 
that this culture is not just part of the litigation system, but is a reflection of society generally. [FN80] 
Adversary conduct, which may involve ruthlessness, deceit, and verbal warfare, [FN81] is quite 
problematic enough in its home environment, [FN82] let alone in the context of a non-adversarial 
procedure. The demands of law practices today seem to compel even more extreme behavior, all of which 
is employed in the name of zealous representation. [FN83] Even the profession itself realizes that constant 
conduct in a contentious and litigious manner takes it toll. Lawyers report increased pressure in a 
ferociously competitive marketplace and complain about having to work in an adversarial environment “in 
which aggression, selfishness, hostility, suspiciousness, and cynicism are widespread.” [FN84] Moreover, 
they complain about a lack of civility among lawyers and a lack of collegiality and loyalty with partners. 
[FN85] Yet this conduct is reinforced in many instances. Witness the use of metaphors to describe lawyers' 
work in a way that promotes combativeness and dominance. [FN86] Recently, the glamorization of the 
adversary lawyer role in the arenas of television and cinema emphasizes such adversariness. [FN87] This 
adversarial attitude begins in law school, itself a competitive endeavor. [FN88] The student learns that 
competitive methodology is at the core of the legal system, and that translates to all forms of dispute 
resolution. [FN89] Perhaps, as others have pointed out, those individuals who possess a very competitive 
personality or lack more collaborative tendencies are drawn to law school. [FN90] And although some 
continue to call for change and reform of the conduct of lawyers, beginning with legal education as well as 
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legal ethics, [FN91] and attempts have been made to effectuate changes, others wonder whether such 
reform is actually possible. [FN92] 

The concept of zealous advocacy, although founded within the criminal system, has become part of 
lawyering. [FN93] This zealotry, however, has been exaggerated to the extent that some contend it gives rise to 
an unworkable view of the lawyer's task. [FN94] The belligerent and aggressive conduct of some lawyers 
continued to escalate, which resulted in a call for “professionalism” standards. Today, nearly every bar 
association has a committee or program focused on the civility of lawyers with calls for advancing 
professionalism and retreating from the “Rambo” approach. [FN95] Although professional courtesies often are 
extended, usually this is done only superficially. Many courtesies are ignored in practice, particularly under the 
stresses of time and the need for billable hours. 

What is particularly problematic in the adversary system is that some of the rules permit conduct that may 
be viewed as deceitful and contentious. Yet this is approved of in the name of zealous representation, even 
though it is not always effective, even within the adversary paradigm. Many of the very rules that establish 
parameters or guidelines for lawyers' behavior were written by lawyers who advocated individual liberties and 
rights, regardless of morality issues. [FN96] This mindset was then incorporated into the mainstream and the 
ABA Model Code of Professional Responsibility. [FN97] 

No doubt the adversary system remained the foundation of lawyers' work in the view of the ABA Ethics 
2000 Commission on the Evaluation of the Rules of Professional Conduct (“Ethics 2000 Commission” or 
“Commission”) in its new code [FN98] despite urgings to the contrary. [FN99] Although modifications were 
made to accommodate the lawyers as neutrals, [FN100] only one change aimed at the representative lawyer was 
enacted, that being a suggestion--but not a mandate--to inform clients about ADR. [FN101] 

In the negotiation process, for example, Rule 4.1 provides a very nebulous truthfulness standard. 
[FN102] And although more than twenty years ago there appeared, at least in early drafts, a provision 
calling for more honesty in negotiation, [FN103] it was deleted and the current provision inserted. [FN104] 
The wording of the Comments often is used to support various methods of puffery and trickery in the 
context of negotiation. Although I do not support these “conventions in negotiation” as it allows 
representatives and those who negotiate *952 to deceive other parties, it remains at this point the norm, and 
is still accepted in legal contexts. [FN105] This clearly should not be the standard in mediation, a process 
that is dependent upon the direct and truthful exchange of communication. 

But this conduct now carries over into the mediation context.  If mediation is viewed as nothing 
more than facilitated negotiation, then what is acceptable conduct in the context of direct negotiation 
becomes, by extension, acceptable in the facilitated negotiation.  This conclusion is contrary to those 
qualities, attitudes, and conduct basic to the mediation paradigm.  Such approaches erode the fertile ground 
upon which to base non-adversarial resolutions.  If it were up to me, and likely others, [FN106] I would 
change the “conventions” in the first place. Understanding that much direct negotiation still takes place in 
the context of the adversary system, however, perhaps it should remain as is, but at least be qualified in the 
contexts of mediation and other problem-solving, non-adversarial processes, such as consensus building 
and collaboration. [FN107] 

Mediation is a process requiring, even demanding, a distinct mindset-- unlike that necessary when 
entering the battlefield of litigation.  But when the mediation process was combined with the highly 
adversarial litigation approach, mediation was all but consumed.  When we examine the goals and 
objectives of each system, we see that they are very different.  Although the adversary system attempts to 
determine truth, preserve rights, determine right and wrong, and punish a wrongdoer, the mediation 
process, on the other hand, focuses on the determination of interests, creative problem solving, party 
empowerment, and process satisfaction. [FN108] 

Yet this innovative and unique varietal of wine was placed into the old wineskins of competitiveness 
and adversariness.  In so doing, the potential for mediation to ripen and mature into its own varietal, quite 
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different from that of the adversary model, was lost.  As a result, many approaches to mediation are viewed 
as only litigation lite; [FN109] and the lawyers who represent clients in that system merely as wolves in 
sheep's clothing. [FN110]. 

I contend that we need new wineskins if the wine is to mature to its greatest potential, because 
wineskins are the parameters that shape the lawyers' conduct.  It is possible to modify the lawyer's skill set, 
so that wolves are taught to act as sheep.  Although others contend that both wolf- and sheep-like conduct 
are called for in many instances, [FN111] I urge that in most mediation circumstances, a more collaborative 
and cooperative, sheep-like approach is appropriate. If more specific ethics can be designated for those in 
collaborative situations, then the old wine in the old wineskins will remain intact. So, too, with the 
parameters of law practice, which now include those more traditional as well as innovative approaches to 
problem-solving and conflict resolution. Then, as the parable states, both systems may be preserved. 

 
IV. Justification for New Rules 

 
Presuming these differences between the two systems, specifically the fact that lawyer conduct and 

skills should be different in mediation, the question then arises: are new or different rules needed to 
effectuate such distinct conduct?  A number of practicing lawyers contend that lawyers can and should 
merely learn different strategies and tactics to use in the mediation process. [FN112]. That, however, is 
problematic. Many practicing lawyers may not be inclined to learn new and innovative approaches to 
lawyering, unless, of course, there is sufficient motivation in terms of necessity or enhanced practice 
revenues. Many categories of change are resisted by the bar, sometimes quite strongly. [FN113]. 

New rules are necessary.  Rules guide lawyers' behavior.  In fact, the enactment and enforcement of 
rules are the most likely mechanism to change lawyer conduct. Because of their emphasis on rights and 
objectivity, lawyers are more willing to change behavior to conform to codified rules than to respond to a 
more intangible, subjective call for conduct. [FN114]. Moreover, lawyers are familiar and comfortable with 
rules. For example, continuing legal education (“CLE”) programs were offered in the past, but it was not 
until the states required a specific number of CLE hours per year to maintain licensure that attendance 
escalated. [FN115]. 

That is why, at least to some extent, this change to non-adversarial practices in the mediation process 
must be effectuated by changes in the codes of professional responsibility. Although it is too late for real 
changes in the recent Ethics 2000 project, [FN116] it is not too late to begin looking at the possibilities of 
establishing a separate, or at least supplemental, code for lawyers who represent clients in non-adversarial 
fora for dispute resolution. This might be effectuated by amending the existing codes or, alternatively, and 
perhaps more appropriately, by enacting a separate code, operational when practicing in a different forum, 
such as mediation. This recommendation is not something new, as specialized ethical considerations and 
codes have been urged in a variety of different practice areas. [FN117] Moreover, the “test” for whether 
different rules should be applied because of the difference in practices [FN118] clearly is met in terms of 
the mediation process. 

Most of us are familiar with having some directive to guide our behavior.  From one perspective, 
morality often is viewed as rule-based. [FN119] Looking to religion as a basis, most denominations receive 
guidance from rules and tradition. The education system is similarly full of standards, and therefore, so, 
too, are lawyers and law students. New law students become almost “programmed,” if you will, to want to 
know the rules, the black letter. If there are no rules pertaining to mediation, and no requirements that 
students learn different skill sets or attitudes for it, then it is likely that the majority will not do so. In many 
instances, legal education is interested in preservation of the status quo, what has already been learned and 
reinforced. This creates a resistance to innovation. As a result, the legal culture has a real interest in 
preserving the adversary system; [FN120] therefore, external motivation is necessary. 
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Ethical guidelines sometimes motivate, but most often limit, lawyers' conduct.  I do acknowledge, 
however, that not all change will or can be accomplished by ethics alone.  These rules must be 
complemented by additional efforts.  Some of us, for example, are attempting to effectuate change through 
educational endeavors. 

Students in law school can be educated, but a number of other factors influence just how effective 
that education will be.  First, students are directed by rules; they want to know what the rules are, and how 
to comply with them.  By the second year of law school, students are familiar with having rules to guide 
their conduct and provide answers to most problems.  If there are no rules that dictate conduct in a specific 
context, they sometimes conclude that context is not an important matter.  Second, although this practice 
may not yield greater success, the persuasive method of teaching in the law schools is that of 
competitiveness and adversariness. [FN121] Therefore, there exists in law schools little institutional culture 
to reinforce new, non-adversarial approaches to practice and, in fact, what is reinforced is just the opposite. 
Third, law student personality types are such that most students lean toward the competitive approach. 
[FN122] Finally, even in those instances in which there has been sufficient education so that the students 
understand and acknowledge that different standards and skill sets should be utilized in non-adversarial 
situations, adhering to those standards and applying those skills may not be rewarded in the real world of 
everyday practice. 

A number of factors account for this.  For example, promotions and monetary rewards are dependent 
to a large degree upon billable hours. If cases are resolved and settled, there is, necessarily, less legal work 
to do on that file. Many ADR proponents, when confronted with this obstacle to wholehearted ADR 
implementation, have emphasized that satisfied clients would return should they have additional legal 
problems. Furthermore, satisfied clients actively will refer others to those lawyers with whom they are 
pleased. Nonetheless, neither the decrease of revenues nor the increase in client referral has been 
adequately and empirically researched; therefore, some of these concerns remain. 

The practice of law is still largely competitive, from obtaining and maintaining clients, [FN123] to 
the adversary process itself. Students learn this fact early in law school. [FN124] When a lawyer “wins” a 
trial, there is great celebration around the firm. Such celebrating is not necessarily the case when the lawyer 
merely has settled the matter, though in many instances the settlement may in fact be an outcome superior 
to the trial for both the client and the firm. The United States Department of Justice has established a 
process by which new United States Attorneys are evaluated on their ability to problem solve, as well as try 
cases. [FN125] It is this type of approach that values less traditional problem solving approaches to 
lawyering that is sorely needed and necessary in the world of practice. [FN126] 

The contentiousness and adversariness of law practice also has been somewhat responsible for the 
increasing need for professionalism mandates.  But even here there is some disagreement about the need for 
and manner of effecting change. [FN127] Thus, how to effecutate change becomes a real issue. [FN128] 
This debate boils down to whether one should work within the system or create a new set of rules. 

The proposal of new or different ethics requirements in a particular specialized practice area is not a 
novel concept. [FN129] Matrimonial lawyers, for example, adhere to additional ethics based in part on the 
extra consideration that must be given to non-client third parties. [FN130] Different rules in terms of ethics 
also have been urged in the areas of bankruptcy law, [FN131] maritime law, tax law, military law, family law, 
and environmental law. [FN132] Implicit in these discussions is an acknowledgement that a single unitary 
code for all areas of practice is unsuccessful. [FN133] I propose that if these practice areas, many of which 
operate in an adversarial paradigm, need independent rules, so, too, must representational work in mediation. 

A test of sorts [FN134] has been set forth by Dean Nancy Rapoport for determining if, in fact, new or 
distinct ethical considerations or rules are warranted in a specific area of legal practice. [FN135] The 
preliminary question is whether there is a poor “fit” of practice with the generalist model of ethics. [FN136] In 
the mediation context, where the substantive law is similar to other practice areas, both civil and criminal, the 



 119

manner in which the procedure or process works is so dissimilar from that of adversary representation that I 
would contend that there is no “fit.” When evaluating mediation, one recognizes that the skill sets, focus, 
thought processes, and analysis differ so significantly that there may be little to resemble the activity in an 
adversarial trial. [FN137] 

The baseline question having been answered in the affirmative--there is a poor fit with the conventional 
model--Rapoport would then have us move to what she terms the “second order” [FN138] questions. Four 
additional observations help generate a justification for a specialized code of ethics. These observations are: 
(1) the existence of repeat players with novice practitioners; (2) jurisdictional layers; (3) ease of code 
enactment; and (4) the benefits of a single code balanced against the disadvantages of abandoning state 
regulation. [FN139] 

The first of these considerations encompasses the necessity of a code describing acceptable behavior 
for those within a given practice community. [FN140] In her example, bankruptcy, as new and inexperienced 
lawyers enter the practice arena, Rapoport contends that a code is needed in order to prescribe ethical or 
acceptable conduct. This test is met as well in the context of the mediation process. Many lawyers do not have 
the experience of representing clients in mediation. Not all law students - not even a majority - take ADR 
courses. Even for those exposed to ADR in law school, once in practice, new lawyers may be so consumed 
with learning all of the nuances of practice that distinctions between adversarial and non-adversarial processes 
become blurred. One way to maintain the contrast is to enact a code of conduct for mediation. 

In consideration of the second issue, which touches upon multi-jurisdictional practice issues, 
Rapoport acknowledges the states' interest in enforcing lawyer ethics.  As the licensing entity, each state is 
responsible for oversight of attorneys. [FN141] With the ongoing increase in multi-state practice, however, 
it may be more sensible to enact a national code. [FN142] In bankruptcy matters, so long as a lawyer is 
admitted to practice in one state, he is able to practice in any bankruptcy court through the use of a motion 
pro hac vice. [FN143] This model could be applied to mediation, where an even more compelling case can 
be made as no one must be licensed - as yet - in order to represent parties in mediation. [FN144] Mediation 
takes place across state lines, particularly in large, multiparty cases in which lawyers come from numerous 
jurisdictions. Often due to convenience, these cases are mediated in jurisdictions different from that in which 
the case is pending. One central, universal code of conduct that would govern all of the lawyers representing 
clients would be not only efficient but more evenhanded for all participants. [FN145] And, of course, with the 
rise in pre-suit mediation, there are no courts to which jurisdiction could be attached. This factor certainly 
demonstrates the need for different rules in terms of mediation practice, rules that would apply regardless of 
the location of the actual mediation session. 

Continuing with the test as put forth by Rapoport, I consider the last two issues together, as both appear 
to provide for a balancing of sorts.  One concerns the ease with which such a new code could be enacted and 
implemented.  The other is whether benefits resulting from such efforts would outweigh the difficulties in 
enacting and enforcing new provisions for lawyer conduct. [FN146] I have suggested elsewhere that both the 
establishment and enforcement of different guidelines for participation in mediation would not be a simple 
task. [FN147] A variety of hurdles and obstacles will need to be surmounted, but in the long run, the benefits 
of enacting and enforcing, for awhile, [FN148] new provisions for lawyers' conduct in mediation will 
outweigh the struggles encountered. Balancing may be difficult, but if something is not implemented, I fear 
that difficulties in mediation will continue. Mediation as a distinct process will be eroded until ultimately all 
that remains of the process is nothing more than pretrial settlement discussions. 

 
V. The Ethics of Non-Adversarial Representation 

 
Having established the necessity of new and distinct ethical rules for lawyers who represent clients 

in mediation, and perhaps other problem solving arenas, [FN149] the next consideration is the rules 
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themselves. What should those rules be? How should ethics inform the lawyer's conduct at mediation? I do 
not contend that we necessarily can transform people or their basic tendencies. [FN150] In fact, I question 
whether that same individual who is an outstanding zealous adversary is capable of altering conduct for a non-
adversarial representational role. [FN151] But behavior can be changed by the enactment and enforcement of 
specific, directive rules. [FN152] Although ethical rules generally are designed to be multipurpose in nature, 
[FN153] I urge specificity and detail in creating standards of conduct for lawyer representatives in non-
adversarial processes. Codes of legal ethics generally have been designed to achieve two objectives. One, 
punishment of departures from the “floor” of acceptable, minimally ethical conduct; and the other, guidance 
toward improvements above that floor. [FN154] Certainly new ethical considerations for lawyers who 
represent clients in mediation must encompass both of these goals; but, I also suggest a third, educational, 
objective. In part, it is the lack of education and training in non-adversarial and problem solving lawyering 
that is responsible for inadequate representation at mediation. To achieve these three goals, ethical standards 
or a code must be specific in direction, while simultaneously allowing for some discretion and choices in style 
and approach. 

One option is the creation of an entire separate Code of Ethical Considerations for those who represent 
clients in mediation.  A less radical option is to add a new rule, which would override the current rules 
governing lawyers who represent clients in mediation.  For example, Rule 3.8 for prosecuting attorneys 
provides such an approach. [FN155] One for attorneys as mediation representatives similarly could be drafted. 
Of course, another alternative would be merely to include appropriate commentary to the existing rules--for 
example, Rule 2.1 with regard to discussions with the client, Rule 4.1 regarding truthfulness in 
communication with, or Rule 3.1 regarding candor. [FN156] 

The following discussion represents mere suggestions, a starting point if you will, for a dialogue about 
the ethical parameters of non-adversarial legal representation. Just as debate contributed to the creation of the 
first ethical provisions for lawyers, so we should begin discussions anew. It may take some time before an 
actual code or set of guidelines is put in place, these matters are now ripe for discussion. Although concern 
has been expressed about “over-regulation” in ADR, the dispute resolution field currently is focusing on the 
development of rules and standards for practice. Mediator organizations as well as legislatures and courts 
have begun to enact regulations, and it seems appropriate that the role of the lawyer-representative also be 
considered. The legal system, more generally, also continues to evolve with matters such as 
multijurisdictional practice, [FN157] multidisciplinary practice, [FN158] and transactional practice. Non-
adversarial representation also should be included in rethinking the lawyer role. And as legal educators, it is 
imperative that we not only keep up with changes, but also take a leadership role in these developments. 

 
A. The Good Faith Standard 

 
In some instances, a standard of good faith participation in mediation has been advocated. [FN159] 

A detailed discussion, including both the advantages and downsides to such an approach may be found 
elsewhere, [FN160] but a brief discussion is warranted here. Although a good faith standard is proposed 
here as an ethical issue for lawyers, courts already consider participants' conduct at mediation in the context 
of good faith mandates. [FN161] In either approach, what may be helpful to the endeavor is at least to 
begin a consideration of what such a standard or obligation might look like. 

Good faith in mediation does not mean that an agreement must be achieved. [FN162] In order to 
demonstrate good faith, the parties need not settle the controversy. Mandatory good faith also does not dictate 
that agreements will be more likely. In fact, I am quite sure that there are many instances in which neither party 
to the mediation demonstrated good faith in the process and yet the parties still were able to reach an accord. As 
has been pointed out, settlement is not, and should not be, the absolute or only objective of mediation. [FN163] 
The process can be fruitful and beneficial even if no agreement is reached. [FN164] 
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Good faith would not obligate the parties to possess a sincere desire to resolve the matter, nor should 
it necessitate complete disclosure to the other participants or even the mediator.  But information exchange 
is a vital part of mediation, so it is likely that an element of good faith would call for some sharing of 
information. [FN165] The scope of information to be disclosed, however, would remain within the 
discretion of the participants. Honesty in terms of this information also should be a basic consideration in 
defining elements of a good faith mandate. Just “being nice” also is not an element of good faith. One can 
be kind and cooperative, and yet do nothing to advance the ball in terms of resolution. Sometimes, of 
course, being “nice” is used as a tactic to throw the other unsuspecting party off guard, as in “good cop-bad 
cop” tactics. [FN166] Moving or changing an offer or demand also is not an essential element of good 
faith. [FN167] In fact, consideration of good faith should not be based upon the content of the proposals. 

The term good faith can be, and likely is, used to mean a number of different things, and this 
potential lack of clarity is viewed as problematic in terms of establishing this standard. Prior criticism of 
good faith is, in part, based on the lack of objective standards, along with a corollary consideration, that a 
demonstration of good or bad faith is dependent on one's state of mind. [FN168] A specific definition, at 
least initially, will be necessary in order to provide detailed and useful guidance, leading to objective 
standards for mediation conduct. Such specificity can be beneficial in a number of ways. For example, 
mediation participants must know what is expected of them. Details in rules may aid the mediator, if and 
when a determination is to be made, and may assist the court should enforcement be necessary. In looking 
at definitions of good faith in other contexts, the requirements have been applied primarily to actions that 
occur during the exchange segment of the negotiation. Yet the mediation process really begins earlier. 
Preparation and presence at the mediation are necessary and important stages of the process. Courts 
currently do order attendance at mediation and advance exchange of information. [FN169] These are 
important considerations when creating a rule that is directly specific to mediation and is enforceable. 

In addition to preparation and presence, the following list provides suggested aspects of conduct that 
could constitute the elements of a good faith standard: arriving at the mediation prepared with knowledge 
of the matter, in terms of both factual background and possible solutions; having all necessary decision-
makers present at the mediation, not via telephone; taking into account the interests of the other parties; 
demonstrating a willingness to listen and attempting to understand the position and interests of the other 
parties; being prepared not only to discuss the issues and interests of your client, but also to listen to the 
issues and interests of all other participants; engaging in open and frank discussions about the case or 
matter in a way that might illuminate one's position for the other to know and understand better; not lying 
when asked a specific and direct question; not intentionally misleading the other side; having a willingness 
to discuss your position in detail; and explaining the rationale underlying why a specific proposal is all that 
will be offered, or why one is refused. 

Good faith also would include coming to the mediation with a willingness to be open to another 
perspective. Parties need not agree with one another, but only attempt to understand the differing 
viewpoints and, at the very least, not summarily and without consideration reject what the other party has to 
say. And from the lawyer's perspective, an additional guideline may be appropriate, such as allowing the 
client to discuss the matter directly with the other side and with the mediator. [FN170] The focus again is 
on the free flow of information between the disputing parties, a hallmark of the communication and 
participation necessary in the mediation process. As a requirement, it is important that the necessity of good 
faith be communicated to the participants prior to mediation. Consequently, conduct comprising good faith 
should be included as an integral part of the description and definition of the mediation process itself. 
Although a good faith requirement in mediation also could be established by legislation, court rule, or rules 
of practice in mediation, [FN171] the focus here is on incorporating such a standard into the rules of 
conduct or ethical considerations for lawyers. 
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B. The Minimal Meaningful Participation Standard 
 
 Others urge that the load should be lightened somewhat, and call for a standard of minimal 

meaningful participation in mediation. [FN172] This would include a level of preparation and participation 
that is somewhat less onerous than that advocated by a good faith standard, but nonetheless could be quite 
effective in focusing lawyer representatives on the importance of adequate levels of participation in 
mediation. This preparation is critical because mediation relies significantly upon communication. 

Communication is essential to the mediation process, so that parties are able to achieve greater 
understanding of each other's perspectives and positions in their effort to reach mutually satisfactory 
resolutions.  Dean Sherman acknowledges that this prerequisite certainly is aided by the candid and sincere 
participation of parties and lawyers, and that the truthful disclosure of relevant information should be 
encouraged in the interests of promoting a mutually acceptable settlement. [FN173] Although Sherman 
acknowledges that mediation works best if parties “demonstrate a willingness to listen and attempt to 
understand the position and interests of others and communicate positions in detail, as well as explain the 
rationale” for any proposal, he urges that such a level of communication not be mandated and enforced by 
sanctions in rules and court orders. [FN174] His opposition to a mandatory approach seems to stem from 
the view of mediation as a voluntary, consensual process in which the parties are empowered to seek their 
own solutions with the aid of a mediator facilitator. [FN175] He also notes that many of the court rules 
mandating mediation are justified as only requiring participation in a non-binding process that does not 
undermine parties' right not to settle. [FN176] 

Sherman suggests an alternative participation requirement that is the “minimal meaningful 
participation” standard. Sherman contends that because mediation is a relatively unstructured ADR process, 
little by way of formal participation is needed. [FN177] The standard is justified, however, since some level 
of process involvement is necessary to ensure that the process is not futile, [FN178] and that it would assist 
in achieving a central objective of mediation--encouraging the parties to communicate in the interests of 
settlement. [FN179] The minimal meaningful participation standard does not direct a comprehensive 
presentation of the case but, rather, requires little more than the parties briefly discussing their positions as 
to the relevant issues, listening to the other side, and reacting to the other side's positions. [FN180] 
Sherman notes that the failure to address or to disclose information as to all issues may suggest weakness 
or lack of candor to the other party and thereby lower its willingness to make offers, but that is a strategic 
risk a party should be entitled to take. [FN181] Apparently, this is an attempt to balance what is essential in 
mediation with the litigants' right to control litigation. [FN182] 

Conceding that an objective of mediation is to identify the underlying interests of the parties in hope 
of finding a solution that satisfies both sides, Sherman maintains, nonetheless, that disguising true interests 
and bottom lines realistically cannot be prohibited. [FN183] He fears that courts would become entangled 
in judging subjective negotiation behavior, and that severely could abridge litigant autonomy. [FN184] 
Thus, Dean Sherman acknowledges a concern with devising standards of participation conduct that are 
consistent with the goals and objectives of mediation, but contends that, similar to the “professionalism” 
codes, such standards should be aspirational rather than mandatory and enforceable by sanctions. To the 
extent that such an aspirational benchmark would assist in educational efforts, it is certainly worth 
additional deliberation and reflection. 

 
C. The Ethic of Care Standard 

 
 In other contexts, commentators have called for an ethic of care in lawyering. [FN185] An ethic of 

care standard has been discussed more generally, particularly in light of how it would alter the parameters 
of lawyers' general ethical responsibilities. [FN186] The care ethic or morality consists of a rather broad 
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perspective on individuals' conduct. For example, an “ethic of care has been defined as a practice of 
extending care and compassion to vulnerable individuals and groups who have been harmed or are in 
harm's way.” [FN187] An ethic of care standard has been used to consider “critical questions about the law 
and its impact on vulnerable groups and individuals,” [FN188] and it also is viewed as a foundation of 
moral and philosophical thought. [FN189] 

An “ethic of care” standard was proposed by Carol Gilligan as a contrast to an “ethic of justice or 
rights.” [FN190] She contended that a rights orientation is only one form of moral reasoning and that there is 
another, termed an “ethic of care.” This care ethic looks not at rights and duties, but rather on the connections 
between people. [FN191] Such an approach involves a “relational ethic” that makes “creating and sustaining 
responsive connection to others” a priority. [FN192] 

An ethic of care also may entail a responsibility to take concrete steps to minimize harm to the 
parties.  The ethic of care that Gilligan discussed often is considered to be a distinctive feminist ethic, or 
voice, of women, [FN193] although this point is now much debated. [FN194] Others contend that such a care 
ethic should be a part in the moral understanding of every person, which also includes every lawyer. [FN195] 
Adoption of an ethic of care has been urged as a means to change the world of legal practice. [FN196] Yet the 
current codes of legal ethics provide little awareness of the possibility of considerations of care. [FN197] 

Although some of the discussion of an ethic of care relates to the lawyers' viewpoints, more generally, 
such an ethic also has been urged in terms of the relationship between lawyers and clients. [FN198] Elements 
of the skill set included in an ethic of care include empathy and listening. [FN199] This is most appropriate 
and fitting for mediation. The mediation process is one that is based in large part on communication, and 
listening is a critical element of the communication process. Just as the care ethic is contrasted with the rights 
and justice orientation, so, too, the adversarial system may be contrasted with the mediation paradigm. 
Whereas the foundation of the adversary system is the protection and establishment of rights, in mediation, 
resolutions can be achieved without a decision--or often without even a discussion - of rights or justice. It 
seems most apt, then, that such a care ethic be a starting point for standards of conduct in mediation. And in 
fact, the ethic of care has been recognized as a moral foundation of mediation. [FN200] 

Demonstrating an ethic of care consists of integrating care considerations and empathy into one's 
work.  Commentators agree this could have a variety of impacts on the lawyer-client relationship, ranging 
from more client autonomy [FN201] to more attorney control. [FN202] An ethic of care also is viewed as 
encompassing a “Golden Rule” of communication. [FN203] More specifically, this ethic places emphasis on 
listening with a goal of understanding the other's thoughts, feelings, and desires. [FN204] This, too, is an 
important ingredient in the mediation process. Because part of the mediator's goal is to assist the parties in 
their communication and understanding--but not necessarily agreement--of the other's point of view, having 
the attorney representatives come to the process with a mindset open to the goal of understanding clearly 
would aid such objectives. 

Advocates of the care ethic urge movement away from self-interest to “other interest,” and an ongoing 
realization and acknowledgment of “human interdependence.” [FN205] This concern with self-interest 
juxtaposed with “other interest” was expressed by another commentator who noted that perhaps we have 
fallen short of the genuine objectives of the mediation process if all we have is merely enlightened self-
interest. [FN206] Even enlightened self-interest, in and of itself, would be an advance in terms of conduct at 
mediation, however. And although we might hope that one day lawyers and clients alike would sincerely 
consider the interests of the other participants at mediation, and the process be one based upon the 
interdependence of people, we also must acknowledge that at this point, many of the cases which are 
mediated are first in the adversary system, inviting that mindset to the table. [FN207] 

In the view of Professor Robert Baruch Bush, a new ethic for those lawyers who represent parties in 
mediation would involve a “different conception of human nature of who and what we are . . . humans are not 
separate, unconnected, disconnected individuals, but beings with intrinsic connections despite our 
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separateness.” [FN208] Professor Bush also has noted that Professor Len Riskin, in his seminal article on 
Mediation and Lawyers, addressed the specific question of mediation ethics for the lawyer during mediation. 
[FN209] One theme that was discussed by Riskin was an ethic of caring and connection, with an assertion that 
such an ethic is the foundation of mediation, which explains why mediation really requires a different 
philosophical map for lawyers. [FN210] 

Although some are concerned that such a care or cooperative ethic may put clients at risk, [FN211] 
an ethic of care does not mandate that the lawyer care equally for everyone. [FN212] It is plausible that a 
lawyer, in the context of mediation, is able to care for his client, and represent her interests, while 
simultaneously revealing care for the other party, by demonstrating empathic listening and understanding. 
The skills involved in active listening are those that mediators themselves utilize to uncover areas of mutual 
interest or integrative potential. It is often because of this focus on interests that a mutually agreeable 
resolution is achieved. [FN213] Moreover, when involved in conflict, often what individuals desire most is 
to have someone listen to them. Although in many cases the mediator fulfills this role, it is even more 
effective if the other parties at the table do so as well, especially those at the center of the conflict. [FN214] 

 
D. The Communication Standard 

 
Commentators discussing the role of the lawyer representative in mediation also have recommended an 

ethic of communication. [FN215] This is distinct from the current requirements that lawyers communicate*970 
with clients about the matter they are handling. [FN216] Rather, this entails communication of a different sort. 
Such an ethic recognizes that the basis for all human relationships is communication itself. [FN217] This ethic 
places importance upon determining ways to “walk through the conflict process in a human and humane way.” 
[FN218] Such an ethic would require additional focus on teaching and training in communication. [FN219] 
Ethical standards for representatives in mediation also might embrace an empathy ethic, which also may be 
considered part of the communication process. 

 
E. The Standard of Altruism 

 
There may be merit in also examining a separate ethic of altruism. [FN220] Putting empathy into 

action was one way in which altruism was illustrated. [FN221] This is similar to the ethic of care, as one's 
focus is on another. Application of the “Golden Rule” for lawyering also emerges in the altruism concept as 
well. [FN222] Establishing a golden rule for mediation is another proposal deserving of additional thought 
and consideration. 

 
F. Additional Ethical Standards 

 
Still, others might see a need to craft an ethic of cooperation or collaboration.  Although this may be 

considered as integral to other ethical precepts such as good faith and care, as we initiate discussions and 
proposals, it may be helpful to delineate additional components in detail. 

Likewise, an ethic of honesty or fairness might be imposed.  There is much concern, as discussed earlier, 
about the effect or application of Rule 4.1 and its comments [FN223] in the context of mediation. [FN224] 
Although an honesty ethic could be part of good faith, and  likely is inherent in the care ethic, there may be good 
reason to isolate this aspect of conduct, particularly in light of the often implicit endorsement of deceit provided 
by Rule 4.1. [FN225] In fashioning an actual code of conduct, the foregoing are elements, or more explicit 
actions, which could be included in specific rule delineation or as more broad generalizations, such as 
application of the Golden Rule. 

Others have recognized a need for an emotional range in lawyers, noting that it is often absent. [FN226] 
This element likely could be a subpart of the ethic of care or of altruism. A distinct ethic of emotional 
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recognition, however, would place more emphasis on this ability. The skill to recognize human emotions may be 
included in a number of ethical considerations, but a distinct consideration may be better. 

Considerations of ethics in mediation also bring forth and embrace the tenets of therapeutic jurisprudence. 
[FN227] Therapeutic jurisprudence (“TJ”) is defined quite broadly as an approach to the law and legal processes 
positing that the actions taken should be beneficial or therapeutic for the individual, most often the client, though 
some recognize that such a practice is also beneficial or therapeutic for the lawyer as well. [FN228] TJ takes as 
its particular focus the effect of law on the health of the individual. In other words, anything that enhances 
psychological or physical well-being would be considered to be within the realm and purview of TJ perspectives. 
[FN229] Although the definitions of this approach are somewhat broad and difficult to explain more concretely, 
therapeutic jurisprudence is an interdisciplinary approach to lawyering that focuses on the achievement and 
maintenance of both the mental and physical health of an individual. [FN230] Some recognize a resemblance 
between TJ and ADR, in particular mediation. [FN231] One of the foundations of therapeutic jurisprudence is 
self-determination, that is, that an individual's own views should be honored. This perspective certainly is 
analogous to the basics of mediation. 

Finally, it also may be valuable to consider the use of new metaphors for the lawyer's work because they 
are powerful in framing people's belief systems. [FN232] Professor Carrie Menkel-Meadow offered a poignant 
example when she recommended reclassifying lawyers' “war stories” as “peace stories.” [FN233] It is this type 
of thinking and the behavior resulting from such thinking that will allow the paradigm really to evolve. 

By no means do I purport to have all the answers.  In fact, as my thinking progressed on this piece, 
additional questions kept emerging.  Much more work remains to be done on these issues, but I remain 
unequivocal that it must be done.  Others have made specific recommendations for the role of the lawyer at 
mediation.  My concern, however, is that despite the excellent perspectives, in both theory and in practice, 
[FN234] lawyers will not be motivated to change conduct unless and until mandated to do so. 

Whether called an ethic of care and communication, one of good faith, meaningful participation, or 
another similar term, a rule or set of rules that recommend or require specific conduct conducive to the mediation 
process must be enacted.  For if mediation is to survive as a formidable, unique process with the characteristics 
remaining that have made it a process resulting in party satisfaction, then practices and procedures with regard to 
lawyers' conduct in the mediation process must change, commencing with legal education. 

 
VI. Conclusion: Additional Considerations--Call to Action 

 
Assuming, arguendo, the enactment of very different standards of conduct that demand very 

different skills, values, and attitudes from the lawyer representative in mediation, additional questions are 
posed.  For example, can the same individual represent a client in an adversary system and then transition 
or transform to serve as a representative in a more cooperative problem solving system?   To place this 
query within the language used by others, [FN235] can outstanding wolves be effective sheep? 

I suppose one simple answer is that it depends somewhat upon the personality of each 
individual.  One excellent analysis provides words of caution in looking at attempts to change or modify 
the conduct of lawyers.  In a discussion of research, Professor Susan Daicoff noted that individuals enter 
law school with specific traits, and a psychological composite that is more disposed toward an adversarial 
approach to dispute resolution. [FN236] These include such characteristics as competitiveness, insensitivity 
to emotional concerns, and preference for viewing matters in a “rights” versus “care” orientation. [FN237] 
In fact, reports demonstrate that those who are unable to resolve conflicts of personality and approach 
under the adversary mindset drop out of law school. [FN238] Expectedly, these appear to be those 
individuals who are more collaborative and care oriented. [FN239] Daicoff also highlights the fact that the 
legal profession may not desire to change many of these traits, as they are necessary for the practice of law 
[FN240]--implicitly within an adversary system. Daicoff notes that there may be merit in requiring change, 
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but also warns to proceed with caution. [FN241] She hints that there is need for additional study and 
consideration. [FN242] And although changing behavior may be accomplished, changing basic character 
traits is much more complex. [FN243] Yet if we provide a greater variety of roles for attorneys, perhaps 
there will evolve recognition that those with different personalities may fit better within different practices. 

Although I certainly appreciate the concerns that Daicoff presents, and recognize that the basic 
personality of individuals is not something easily changed, I also urge that the influence upon new lawyers 
of education and experience should not be underestimated.  Inherent characteristics may account for some 
of the adversariness and competitiveness, [FN244] but it also must be acknowledged that some of the 
antagonism and aggression utilized in the adversary system is the product of learning and modeling. 
[FN245] It seems as if, beginning in law school, lawyers are almost “programmed” to approach each 
problem with a competitive and adversarial state of mind. [FN246] Legal education works to magnify those 
inherent tendencies toward competitiveness. [FN247] 

The adversary system of litigation is the primary frame of reference for lawyers, that with which 
they are most familiar, and that which is frequently reinforced.  As a predictable consequence, it remains 
difficult, if not impossible, to convince them--sometimes on the way to mediation--to view matters in a 
more cooperative manner.  In an excellent and entertaining discourse on the obstacles to collaboration and 
mediation presented by the adversary mindset, [FN248] David Hricik provides an informative look inside 
the thinking and belief system of the trial lawyer. In utilizing a split personality approach, Hricik's twin, 
Ernesto, had great difficulty with some of the concepts urged at a symposium, such as duties of good faith 
and disclosure of information at mediation. [FN249] This was not surprising because Ernesto had been a 
trial lawyer for some time; Hricik concludes that Ernesto's voice echoes in the mind of many trial lawyers. 
[FN250] If that is true, then it will be with substantial difficulty that transitions from competition to 
collaboration will be made, particularly if made subsequent to experience in a law practice in which many 
adversary tendencies are reinforced. 

In the view of some commentators, the mindset necessary for a problem solving approach to dispute 
resolution is “fundamentally incompatible with the mindset of effective trial advocates.” [FN251] In fact, 
the trial lawyer, as contrasted with the problem solver or dispute resolver, has been analogized to that of the 
general and the diplomat. [FN252] In other words, the contention is that the battle of litigation must 
acknowledge a “cease-fire” if mediation is to be productive, and a trial lawyer's temperament, more often 
than not, is unable to stand down [FN253]--hence, the wisdom in the use of separate and distinct 
“settlement counsel” for a mediation or problem solving process. 

Closely related to this idea of separate settlement counsel, is the use of collaborative lawyering, which has 
as its foundation the creative, efficient, and workable resolution of a matter, usually before litigation commences. 
[FN254] Lawyers who are selected as “collaborative counsel” or “settlement counsel” agree to foreswear 
litigation, put away their swords, and instead work together to achieve a final, mutually acceptable resolution. 
[FN255] One inherent acknowledgement made by proponents of collaborative lawyering is that litigation or trial 
counsel who are known for “Rambo” or aggressive tactics are not suitable for such a role. [FN256] As the two 
systems--litigation and collaboration - consist of quite different procedures and policies, a distinct protocol was 
established for the collaborative lawyering process. [FN257] Essentially, the collaborative lawyering process 
[FN258] consists of a team approach to creative problem solving that encompasses elements such as open and 
honest communication, cooperation, good faith, and willingness to listen. [FN259] This approach seems 
strikingly familiar to the conduct urged in the mediation process. One final important consideration is that if the 
matter is not settled, then trial counsel will take over or go to arbitration or mediation, and settlement counsel 
will no longer be involved due to the confidential and perhaps critical information they may have gotten in the 
collaborative process. [FN260] 

From the perspective of some then, it appears that those entrenched in the adversary system are not 
candidates for representation of parties in mediation.  However, we know that not all combatants are unable 
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to be peacemakers.  And whether we adopt a belief that adversariness is innate, acquired, or a combination 
both, we also must acknowledge and accept the influence of education and learning.  As noted before, 
education is a key element in moving from an adversarial paradigm to that of collaboration and problem 
solving. [FN261] Yet we have not been vigilant in this educational mission. Focus has been placed on 
training law students to be mediators, but little attention been devoted to the changing role of the lawyer 
representative in mediation. [FN262] Recent advances, however, toward reconceptualizing the lawyer role 
as one of a problem solver are one effort in that regard. [FN263] 

And although changes in legal education continue, these efforts still will not affect most students 
until and unless rules for lawyering also are modified.  When law school graduates enter practice, they look 
to guidelines or parameters within which to practice.  As illustrated earlier, perhaps the context of practice 
should determine exactly what those rules should be.  New rules will necessitate new learning, which, 
ideally, will assist individuals in a shift to understanding at a higher cognitive level and integration of that 
learning into everyday practice. 

Ethics rules have been, and continue to be, generated on a national basis by the ABA, and then made 
available to the states for enactment.  Adoption of a practice orientation to ethics, as urged in this piece, 
dictates different methods for the enactment process.  Lawyers who represent clients in mediation do so in 
many jurisdictions, thus the basis of enactment is also an important consideration, whether on a national 
scale or something more global, such as an international policy.  These developments, no doubt, will be 
considered as matters of multi-jurisdictional law practice and are subjects for additional research, 
discussion, and debate. 

I realize that this essay raised more questions than it answered; that was essentially intentional. I do 
not purport to have the solutions to many of the issues presented, but I do feel that it is necessary to initiate 
a dialogue. If lawyers are to have or assume any role in representing clients in the mediation process, then 
we, as legal educators, must, along with the bar, assume the responsibility to assure that they do so 
competently--without the zeal and contentiousness of the adversary system. Lawyers must navigate with a 
different philosophical road map, must adopt different perspectives, behaviors, and skills for a different 
role. To accomplish this task, new behaviors and performances must be required and demanded of lawyers. 
This can be done only with adequate education as well as rules to establish the parameters of such conduct. 
 

 
[FNa1]. Professor Kovach received a B.S. from Ohio State University and a J.D. from Capital University School of 

Law in Columbus, Ohio. She currently teaches at the University of Texas Law School, specializing in 
mediation and ADR, as well as directing a mediation clinic. Special thanks to David Hricik and Nancy 
Rapoport for helpful comments, to Kimberly Watts for her research assistance, and to Jacqueline Nolan-Haley 
of Fordham University School of Law for her encouragement. 
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ascertaining the needs of the client and the barriers to settlement). See also John Cooley, Mediation Advocacy 
(1996); Eric Galton, Representing Clients in Mediation (1994); Peter Robinson, Contending With Wolves in 
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regulation, in which a number of regulatory issues were--and still are--confronted by courts, legislatures, and 
membership organizations. The role of lawyers in mediation is but one of the issues for consideration. 
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[FN37]. E.g., Kovach, supra note 28, at 23-25 (outlining a variety of definitions of the mediation process). 
[FN38]. Real Mediation, supra note 33. 
[FN39]. This would include, but may stop short of, the complete adherence to the transformative model. 
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nature of attorney behavior”). 

[FN96]. Daicoff, supra note 78, at 563-64. 
[FN97]. Id. at 564; Krane, supra note 72, at 325. 
[FN98]. Yarn & Thorpe, supra note 30. For the entire report of the work on the proposed code, Ethics 2000, see 

http://www.abanet.org/cpr/ethics2k.html. 
[FN99]. E.g., Robert F. Cochran Jr., ADR, the ABA, and Client Control: A Proposal that the Model Rules Require 

Lawyers to Present ADR Options to Clients, 41 S. Tex. L. Rev. 183 (1999). 
[FN100]. Yarn & Thorpe, supra note 30. 
[FN101]. Cochran, supra note 99; see also Richard W. Painer et al., Speakers Propose Model Rules Amendments to 

Ethics 2000 Commission, 9 The Professional Lawyer, at 10 (1998). Even this measure was not as some had 
suggested. I, as chair of the ABA Section of Dispute Resolution, urged that lawyers inform clients about ADR, 
as well as provide an explanation of the ethical boundaries for lawyer conduct in mediation, particularly that the 
conduct should differ from that in the adversarial arena. 

[FN102]. Model Rules of Prof'l Conduct R. 4.1 (1999). 
[FN103]. James J. White, Machiavelli and the Bar: Ethical Limitations on Lying in Negotiation, 1980 Am. B. Found. 

Res. J., at 926 (1980). 
[FN104]. Geoffrey C. Hazard, The Lawyer's Obligation to be Trustworthy When Dealing with Opposing Parties, 33 

S.C. L. Rev. 181, 190-91 (1981). 
[FN105]. E.g., Charles B. Craver, Negotiation Ethics: How to Deceive without Being Dishonest; How to be Assertive 

Without Being Offensive, 38 S. Tex. L. Rev. 713 (1997); Gerald B. Wetlaufer, The Ethics of Lying in 
Negotiations, 75 Iowa L. Rev. 1219 (1990); Geoffrey M. Peters, The Use of Lies in Negotiation, 48 Ohio St. 
L.J. 1 (1987). 

[FN106]. See James Alfini, E2K Leaves Mediation in an Ethics Black Hole, 7 Disp. Resol. Mag. (forthcoming 2001). 
[FN107]. For a discussion of collaborative lawyering, see infra notes 254-260 and accompanying text. 
[FN108]. Symposium, Teaching a New Paradigm: Must Knights Shed Their Swords and Armor to Enter Certain ADR 

Arenas?, 1 Cardozo Online J. Conflict Resol. (1999), at http://cardozo.yu.edu/cojcr/new_site/issues/vol1/vol1htm. 
[FN109]. Jack M. Sabatino, ADR as “Litigation Lite”: Procedural and Evidentiary Norms Embedded Within 

Alternative Dispute Resolution, 47 Emory L.J. 1289, 1292 (1998). 
[FN110]. For further discussion of this phenomenon, see Robinson, supra note 5. 
[FN111]. Symposium, supra note 108. 
[FN112]. This statement is based upon the responses of several audiences before whom I have made this pitch about a 

requirement of certain standards of conduct (such as good faith) for participation in the mediation process. 
[FN113]. Note the vigor with which new approaches to lawyering have been opposed, particularly with regard to the 

amendments of the Model Rules of Professional Conduct. For further information on this topic, see John 
Dzienkowski & Robert J. Peroni, Multidisciplinary Practice and the American Legal Profession: A Market Approach 
to Regulating the Delivery of Legal Services in the Twenty-First Century, 69 Fordham L. Rev. 83 (2000). 

[FN114]. Daicoff, supra note 78, at 573-74. 
[FN115]. Rocio T. Aliaga, Framing the Debate on Mandatory Continuing Legal Education (MCLE) The District of 

Columbia Bar's Consideration of MCLE, 8 Geo. J. Legal Ethics 1145 (1995); Lisa A. Grigg, The Mandatory 
Continuing Legal Education Debate: Is it Improving Lawyer Competency or is it Just Busy Work?, 12 B.Y.U. 
J. Pub. L. 417 (1998). 
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[FN116]. For a complete overview of the work of “Ethics 2000,” as well as the final product which is to be taken 
before the ABA's House of Delegates, see http://www.abanet.org/cpr/ethics2k.html. See also infra notes 134-
146 and accompanying text. 

[FN117]. E.g., Rapoport, supra note 43, at 45; see also, Stanley Sporkin, Commentary, The Need for Separate Codes 
of Professional Conduct for the Various Specialties, 7 Geo. J. Legal Ethics 149, 150-52 (1993) (urging 
specialized ethics for corporate and securities practice). 

[FN118]. Rapoport, supra note 43, at 65-69 (setting forth a test of sorts to determine whether different codes of ethics 
are appropriate or necessary). 

[FN119]. Nancy B. Rapoport, Living “Top-Down” in a “Bottom-up” World: Musings on the Relationship Between 
Jewish Ethics and Legal Ethics, 78 Neb. L. Rev. 18 (1999). 

[FN120]. Dzienkowski & Peroni, supra note 113, at 89. 
[FN121]. Susan Sturm, From Gladiators to Problem Solvers: Connecting Conversations about Women, the Academy, 

and the Legal Profession, 4 Duke J. Gender L. & Pol'y 119, 122 (1997) (critiquing the “gladiator model” and 
advocating a shift to more of a problem-solving paradigm). 

[FN122]. Daicoff, supra note 78, at 586. 
[FN123]. Schiltz, supra note 84, at 888-89; see also Janet Reno, Lawyers as Problem Solvers: Keynote Address to the 

AALS, in 49 J. Legal Educ. 5 (1999) (encouraging law students to be problem solvers). 
[FN124]. Because ADR courses attempt to teach a more cooperative and collaborative approach to dispute resolution, 

I think that as the instructor I should “walk the talk,” and encourage students to collaborate on assignments, 
such as journals based upon the exercises conducted in class. Interestingly, in a class of approximately sixty 
students, only two agreed to write their paper together. 

[FN125]. Janet Reno, Symposium, Creative Problem Solving Conference, Session I: Envisioning the New Lawyer, 37 
Cal. W. L. Rev. 1, 8-9 (2000). 

[FN126]. Id. 
[FN127]. Daicoff, supra note 78, at 566. 
[FN128]. Id. at 594. 
[FN129]. E.g., Zacharias, supra note 44; Sporkin, supra note 117. 
[FN130]. Rapoport, supra note 43, at 61-63 
[FN131]. Id. at 49. 
[FN132]. Id. at 56-57; see also Zacharias, supra note 44, at 190-98 (discussing specialized codes of conduct for various 

legal specialties, but stressing the need for code drafters to prescribe methods for facilitating communication 
between lawyers and clients). 

[FN133]. Id. at 56; see also Krane, supra note 72, at 330. 
[FN134]. Daicoff, supra note 78, at 65-69. 
[FN135]. I reiterate that my focus is on the lawyer who represents clients in the practice area of mediation, rather than 

on the neutral mediator. 
[FN136]. Rapoport, supra note 43, at 65. 
[FN137]. Supra Part II (outlining and emphasizing the differences between the adversary system and the mediation 

process). 
[FN138]. Rapoport, supra note 43, at 70. 
[FN139]. Id. at 70-77. 
[FN140]. Id. at 70. 
[FN141]. Id. at 72-73, 76. 
[FN142]. E.g., Dzienkowski & Peroni, supra note 113, at 92 (describing the role state bar associations play in attorney 

regulation); Krane, supra note 72, at 330 (stating that the “entire structure of attorney regulation in the United 
States is Balkanized”). 

[FN143]. Rapoport, supra note 43, at 79 n.164. 
[FN144]. This consideration has obvious and considerable implications for mediation. Non-lawyers may be able to 

represent parties at mediation--for example, financial planners and accountants in business matters, or therapists 
in family cases. Galton, supra note 5, at 8; see also Kovach, Mediation Principles and Practice, supra note 31, at 
101 n.23 (discussing various roles for the mediation representative). But see Birbrower, Mantalbano, Condon & 
Frank, P.C. v. Superior Court, 949 P.2d 1 (Cal. 1998) (holding that representation of a client in the preparation 
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for arbitration and ultimate settlement of a case pending in California, where the lawyers were not licensed, was 
the unauthorized practice of law). 

[FN145]. Although it is likely that the court in which the case is pending might be able to set forth guidelines for 
mediation, as some do, this involvement would be only on a case-by-case basis. What I urge here is something 
broader that would not only guide behavior in each case, but also begin to revise ethical conduct of lawyers 
generally. 

[FN146]. Rapoport, supra note 43, at 74. 
[FN147]. Kimberlee K. Kovach, Good Faith in Mediation: Requested, Recommended or Required: A New Ethic, 38 S. 

Tex. L. Rev. 575 (1997). 
[FN148]. After a period of time, enforcement may not be necessary as such conduct becomes relearned, reinforced, 

and integrated generally into lawyering. 
[FN149]. It may be valuable also to look at the long-term effect of such new rules in mediation, in which extending 

these guidelines would be applicable in other non-adversarial processes. One example might be a problem 
solving negotiation effort. E.g., Carrie Menkel-Meadow, Toward Another View of Legal Negotiation: The 
Structure of Problem Solving, 31 U.C.L.A. L. Rev. 754 (1984). See also Robert H. Mnookin et al., Beyond 
Winning: Negotiating to Create Value in Deals and Disputes (2000) (offering a proactive approach to 
negotiation that also serves to reduce tensions associated with dispute resolution). 

[FN150]. There needs to be some consideration as to basic personality type as it relates to lawyering and negotiation. 
Both are relevant here, but would of course require much more study and deliberation than has been done at this 
time. Daicoff, supra note 78. 

[FN151]. Infra Part IV. 
[FN152]. Daicoff, supra note 78, at 573-74. 
[FN153]. Rapoport, supra note 43 at 52. 
[FN154]. Id. at 53-54, 70. 
[FN155]. Model Rules of Prof'l Conduct R. 3.8 (1999). 
[FN156]. Id. R. 3.1. 
[FN157]. Harriet E. Miers, American Bar Association Study of Multistate Practice is on Fast Track, Ariz. Att'y, Feb. 

2001, at 29. 
[FN158]. Dzienkowski & Peroni, supra note 113; Carol A. Needham, Permitting Lawyers to Participate in Multi-

Discipline Practice: Business as Usual, 84 Minn. L. Rev. 1315 (2000). 
[FN159]. Kovach, supra note 147. 
[FN160]. Id.; see also Brazil, supra note 20, at 32-34 (stating that “good faith” requirements “may well have the ironic 

effect of intensifying the temptations to ‘litigize’ mediation”). 
[FN161]. Tex. Dep't of Transp. v. Pirtle, 977 S.W.2d. 657 (Tex. App. Ct. 1998) (affirming a trial court's award of 

sanctions for lack of good faith participation in mediation). But see Tex. Parks & Wildlife Dep't v. Davis, 988 
S.W.2d. 370 (Tex. App. Ct. 1999) (holding that because defendant filed an objection to the court's order for 
mediation, it was relieved of good faith obligation). See also Foxgate Homeowner's Ass'n v. Bramalea Cal., 
Inc., 92 Cal. Rptr. 2d 916 (Cal. Ct. App. 2000) (holding that sanctions may be appropriate for a lawyer who 
failed to fully and adequately participate in mediation), review granted, 999 P.2d 666 (2000). 

[FN162]. Kovach, supra note 147, at 584. 
[FN163]. Welsh, supra note 23. 
[FN164]. For example, other aspects of a relationship, such as communication, may be enhanced, which may result in 

the decrease in future conflict. Moreover, one recognized approach to mediation de-emphasizes reaching an 
agreement while placing focus on other critical aspects of the process, such as recognition and empowerment. 
Bush & Folger, supra note 52. Partial agreements are also possible, as is reaching an accord sometime after the 
mediation. Kovach, Mediation Principles and Practice, supra note 28, at Ch. 13. 

[FN165]. Kovach, supra note 147, at 611. 
[FN166]. For a discussion of a number of negotiation tactics, see Charles B. Craver, Effective Legal Negotiation and 

Settlement 167-204 (2d ed. 1993). 
[FN167]. Halaby, McCrea, & Cross v. Hoffman, 831 P.2d 902, 908 (Colo. 1992) (en banc). 
[FN168]. Kovach, supra note 147, at 599. 
[FN169]. E.g., Foxgate Homeowners' Ass'n v. Bramalea, California, Inc., 78 Cal. App. 4th, 653 (Cal. App. Ct. 2000) 
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(sanctioning lawyer for failing to act in good faith). In Texas, standard court orders to mediation often contain 
language regarding negotiation in good faith. 

[FN170]. Sternlight, supra note 5 (going into excellent detail about how to allocate the various actions and roles 
between lawyers and clients depending upon the barriers to resolution). 

[FN171]. Kovach, supra note 147, at 597. 
[FN172]. Edward F. Sherman, Court-Mandated Alternative Dispute Resolution: What Form of Participation Should be 

Required? 46 SMU L. Rev. 46 at 2079, 2096 (1993). 
[FN173]. Edward F. Sherman, Good Faith Participation in Mediation: Aspirational, Not Mandatory, Disp. Resol. 

Mag., Winter 1997, at 14. 
[FN174]. Id. 
[FN175]. Id. 
[FN176]. Id. 
[FN177]. Id. 
[FN178]. See Sherman, supra note 172, at 2096-2103. 
[FN179]. Id. at 2096. 
[FN180]. Id. at 2096-97. 
[FN181]. Sherman, supra note 173. 
[FN182]. Sherman, supra note 172, at 2101-03. 
[FN183]. Id. 
[FN184]. Id. 
[FN185]. Carrie Menkel-Meadow, Portia Redux: Another Look at Gender, Feminism, and Legal Ethics, 2 Va. J. Soc. 

Pol'y & L. 75 (1994); Carrie Menkel-Meadow, Portia in a Different Voice: Speculations on a Women's 
Lawyering Process, 1 Berkeley Women's L.J. 39 (1985). 

[FN186]. Stephen Ellmann, The Ethic of Care as an Ethic for Lawyers, 81 Geo. L.J. 2665 (1993). 
[FN187]. Francis Carleton & Jennifer Nutt Carleton, An Ethic of Care and the Hazardous Workplace, 10 Wis. 

Women's L.J. 283 (1995). 
[FN188]. Id. 
[FN189]. Id. at 283. 
[FN190]. Carol Gilligan, In a Different Voice: Psychological Theory and Women's Development 8, 33 (1982). 
[FN191]. Paul J. Zwier & Ann B. Hamric, The Ethics of Care and Reimagining the Lawyer/Client Relationship, 22 J. 

Contemp. L. 383 (1996). 
[FN192]. Id. at 386. 
[FN193]. Ellmann, supra note 186, at 2665; Carrie Menkel-Meadow, What's Gender Got to do with It?: The Politics 

and Morality of an Ethic of Care, 22 N.Y.U. Rev. L. & Soc. Change 265 (1996). I have purposely stayed away 
from the discussion of gender issues in this piece though certainly the differences are worth exploring, as others 
have done. 

[FN194]. Ann Shalleck, The Feminist Transformation of Lawyering: A Response to Naomi Cahn, 43 Hastings L.J. 
1071 (1992). 

[FN195]. Ellmann, supra note 186, at 2667. 
[FN196]. Id. 
[FN197]. Id. 
[FN198]. Zwier & Hamric, supra note 191, at 384. 
[FN199]. Shalleck, supra note 194, at 1078. 
[FN200]. Zwier & Hamric, supra note 191, at 389. 
[FN201]. Menkel-Meadow, Symposium, Case Studies in Legal Ethics, Telling Stories in School: Using Case Studies 

and Stories to Teach Legal Ethics, 69 Fordham L. Rev. 803 (2000). 
[FN202]. Ellmann, supra note 186, at 1077. 
[FN203]. Zwier and Hamric, supra note 191, at 403-404 (citing Tom Rusk, The Power of Ethical Persuasion 7-8 

(1993)). 
[FN204]. Id. at 405. 
[FN205]. Menkel-Meadow, supra note 193, at 279. 
[FN206]. Symposium, supra note 108. 
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[FN207]. In part, Professor Robinson hopes to guard against those with the adversarial mindset taking advantage of 
those who participate more cooperatively. See Robinson, supra note 5. 

[FN208]. Bush, supra note 206. 
[FN209]. Id. 
[FN210]. Id. 
[FN211]. Robinson, supra note 5. 
[FN212]. Ellmann, supra note 186, at 2701. 
[FN213]. Note the difference between focus on interests and a mediation model that is just about reaching a settlement 

number. 
[FN214]. This need underlies the parties' desire for apologies, etc. Deborah L. Levi, The Role of Apology in 

Mediation, 72 N.Y.U. L. Rev. 1165, 1167-68 (1997). 
[FN215]. E.g., Bush, supra note 206. 
[FN216]. See J. Nick Badgerow, The Lawyers Ethical Professional and Proper Duty to Communicate with Clients, 7 

Kan. J.L. Pub Pol'y 105 (1998) (focusing on the fiduciary nature of the attorney-client relationship as well as 
the lawyer's rules of professional conduct). 

[FN217]. Bush, supra note 206. 
[FN218]. Id. 
[FN219]. Id. 
[FN220]. E.g., Carrie Menkel-Meadow, Is Altruism Possible in Lawyering? 8 Ga. St. U. L. Rev. 385, 418 (1992) 

(emphasizing that lawyers should regard themselves as a “helping profession,” and work to build positive 
connections with people who come into “legal contact” with one another). 

[FN221]. Id. at 389-90. 
[FN222]. Id. at 408. 
[FN223]. Model Rules of Prof'l Conduct R. 4.1 (1999). 
[FN224]. Alfini, supra note 106. 
[FN225]. E.g., Craver, supra note 105; Wetflauer, supra note 105. 
[FN226]. E.g., Marjorie A. Silver, Emotional Intelligence and Legal Education, 5 Psychol. Pub. Pol'y & L. 1173, 

1198-1200 (1999). 
[FN227]. Bruce J. Winick, The Jurisprudence of Therapeutic Jurisprudence, 3 Psychol. Pub. Pol'y & L. 184, 184 

(1997) (stating that “[t]herapeutic [j] urisprudence is the study of the role of the law as a therapeutic agent”). 
[FN228]. E.g., Dennis P. Stolle et al., Integrating Preventive Law and Therapeutic Jurisprudence: A Law and 

Psychology Based Approach to Lawyering, 34 Cal. W. L. Rev. 15, 50-51 (1997). 
[FN229]. Winick, supra note 227, at 192. 
[FN230]. Id. at 186-87. 
[FN231]. E.g., Andrea Kupfer Schneider, Building a Pedagogy of Problem Solving: Learning to Choose Among ADR 

Processes, 5 Harv. Negot. L. Rev. 113 (2000). 
[FN232]. See generally George Lakoff & Mark Johnson, Metaphors We Live By 221 (1980) (“The use of many 

metaphors that are inconsistent with one another seems necessary for us if we are to comprehend the details of 
our daily existence.”). 

[FN233]. With apologies, I do not recall the time and place of the panel that we were both on. But I do remember the 
comment. 

[FN234]. Sternlight, supra note 5. 
[FN235]. Robinson, supra note 5, at 971. 
[FN236]. Daicoff, supra note 78, at 581. 
[FN237]. Id. at 579. 
[FN238]. Id. at 580 n.243. 
[FN239]. Id. at 585. 
[FN240]. Id. at 548. 
[FN241]. Id. at 593. 
[FN242]. Id. at 595. 
[FN243]. Id. at 589. 
[FN244]. Id. at 585. 
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[FN245]. By “modeling,” I refer to the phenomenon of learning by observation. In many instances, novice lawyers 
attend depositions, hearings, settlement conferences, and mediations with more experienced senior lawyers. 
Though direct teaching may not occur, the neophyte who is eager to learn watches in detail the actions of her 
superior and then when the opportunity is presented adopts those same behaviors and attitudes--whether 
effective or not. 

[FN246]. Daicoff, supra note 78, at 579. 
[FN247]. Id. at 580. 
[FN248]. David Hricik, Reflections of a Trial Lawyer on the Symposium: Dialogue with the Devil in Me, 38 S. Tex. 

L. Rev. 745 (1997). 
[FN249]. Id. at 747-52. 
[FN250]. Id. at 756. 
[FN251]. William F. Coyne, Using Settlement Counsel for Early Dispute Resolution, Negot. J. Jan. 1999, at 11; see 

also James F. Henry, Some Reflections on ADR, 2000 J. Disp. Resol. 63, 65 (2000) (“The prospect of ADR 
entering the mainstream of conflict resolution is overwhelmingly related to the extent to which ADR becomes 
an integral part of the practice and culture of the legal profession.”). 

[FN252]. Coyne, supra note 251. 
[FN253]. Id. 
[FN254]. Tom Arnold, Collaborative Dispute Resolution: An Idea Whose Time Has Come, in 16 American L. Inst. & 

A.B.A., Course of Study Materials, 379, 381 (2000). For more information on American L. Institute and ABA 
study materials and programs, see http://www.ALI-ABA.org. 

[FN255]. Id. at 382. 
[FN256]. Id. 
[FN257]. Id. at 382-385. 
[FN258]. For additional review of the collaborative process, see Robert F. Cochran Jr., supra note 8; Ascanio Piomelli, 

Appreciating Collaborative Lawyering, 6 Clin. L. Rev. 427 (2000); Penelope Eileen Bryan, ‘Collaborative 
Divorce” Meaningful Reform or Another Quick Fix?, 5 Psychol. Pub. Pol'y & L. 1001 (1999); Pauline H. 
Tesler, Collaborative Law: A New Paradigm for Divorce Lawyers, 5 Psychol. Pub. Pol'y & L. 967 (1999); 
Robert W. Rack Jr., Settle or Withdraw: Collaborative Lawyering Provides Incentive to Avoid Costly 
Litigation, Disp. Resol. Mag., Summer 1998, at 8. 

[FN259]. Arnold, supra note 254 at 383, 385. 
[FN260]. Id. at 381. 
[FN261]. Kovach, supra note 147, at 619. 
[FN262]. However, one law school, Hamline University School of Law, in addition to a traditional mediation clinic, 

does provide a representation in mediation clinic. For more information on this program, see Dispute 
Resolution Institute, http://www.hamline.edu/law/adr. 

[FN263]. See generally Symposium, Creative Problem Solving Conference, 37 Cal. W. L. Rev. 1 (2000). 
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kimberli k. kovaki [FNa1] 
 

axali Rvino saWiroebs axal Rvinis WurWels (tiki - romelic 

damzadebulia cxovelis tyavisgan): 

iuristis eTikis gardaqmna, raTa man SejibrebiTobis gamoricxviT SeZlos  

problemis gadaWra: mediacia (mediatoroba)∗ 

 
axal Rvinos Zvel WurWelSi aravin asxams, radgan 

axalma Rvinom SesaZloa Rvinis WurWeli gaxeTqos da 
daiRvaros, Sesabamisad, ganadgurdeba Rvinis Wur-
Welic. ase rom, orives SesanarCuleblad axali Rvino 
unda moTavsdes Rvinis axal WurWelSi [FN1].  

 
 

1. winasityvaoba 

 axali RvinisaTvis (mediaciisTvis) unda gamoviyenoT axali Rvinis WurWeli, ra-
Ta Zvelma  ar daamJavos igi, an xeli ar SeuSalos misi sruli potencialis gamovlenas. 
arc ise martivia sasamarTlo warmoebis, warmomadgenlobis da SejibrebiTobis Zveli 
Rvinis WurWlis axali RviniT Sevseba, rac axal Rvinos daaZvelebs da amtans gaxdis.  
misi bunebidan gamomdinare, axali Rvino aucileblad axal WurWelSi unda moTavsdes. 
msgavsi midgomaa davis alternatiuli gadawyvetis sferoSic, kerZod ki mediaciaSi 

[FN2]. Rvinis WurWeli iuristisaTvis is parametria, romelic ayalibebs misi qcevis 

normebsa da eTikur wesebs [FN3].  
 naSromSi gamokvleulia iuristis, rogorc mxaris warmomadgenlis, roli media-

ciis procesSi. yuradReba gamaxvilebulia ara im iuristebze, romlebic procesSi mo-

nawileoben rogorc neitraluri pirebi [FN4], aramed profesionalze, romelic Tavis 
klients mediaciis magidasTan warmoadgens da ar gamodis misi saxeliT sasamarTlo 

darbazSi.  mediaciaSi warmomadgenlobas warsulSic eTmoboda yuradReba [FN5]. maSin 
Suamavloba ufro SejibrebiTobis process hgavda, radgan gamoiyeneboda iseTi ter-
minebi, rogoricaa `mediaciis advokati” da `saqmis mogeba mediaciisas”[6]. naSromSi 
yuradReba gamaxvilebulia iseTi iuristis rolsa da mniSvnelobaze, romelsac gaTa-

visebuli aqvs warmomadgenlis funqcia mediaciis procesSi [FN7]. 
winamdebare esses pirveli nawilSi mimoxilulia naSromSi dasmuli ZiriTadi  sa-

kiTxebi, meore nawilSi ki niSandoblivi gansxvavebebi mediaciasa da sasamarTlo pro-
cess Soris. marTlmsajulebis organoebi statiaSi zogjer moxseniebulia, rogorc 
SejibrebiTobis sistema. aqve ganixileba is sirTuleebi, rac Tan axlavs sasamarTlo 
warmoebaSi mediaciis gamoyenebas. mesame nawilSi warmoCenilia SejibrebiTobis sis-
temaSi arsebul eTikis standartebi iuristebisaTvis. yuradReba maxvildeba Sejibre-
biTobisTvis damaxasiaTebel problemebze. aqve  ganixileba SejibrebiTi strategiis 

                                                 
∗  fordhemis iuridiuli Jurnali, 2001 wlis aprili, simpoziumi, naSromi. 
 saavtoro ufleba © 2001 fordhemis iuridiuli Jurnali; kimberli k. kovaki. 
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gamoyenebis mizanSeuwonloba iseT procesebSi, romlebic naklebad an saerTod ar iT-
valiswineben SejibrebiTobisaTvis niSandobliv midgomas. meoTxe nawilSi ki kiTxvis 
niSnis qveS dgas mxolod erTi eTikis kodeqsis arseboba, radganac mxolod erTi eTi-
kis kodeqsis moqmedeba yvela iuristisaTvis SeuZlebelia, gansakuTrebiT im viTare-
baSi, rodesac iuridiuli praqtika aseTi mravalferovania. statiaSi aseve naCvenebia 
mravalferovan praqtikasTan erTi kodeqsis Seusabamisobis naklovanebebi. Sesabami-
sad, SemoTavazebulia eTikis kodeqsebis axali koncefcia. 

aqve ganixileba mkafiod Camoyalibebuli qcevis wesebis danergvis saWiroeba im 
iuristebisaTvis, romlebic klientebs mediaciis procesze warmoadgenen. mexuTe na-
wilSi gamokvleulia am axali wesebis Semadgeneli elementebi, romlebic, saboloo 
jamSi, erTian sistemas qmnian. dabolos, meeqvse nawilSi dasmulia damatebiTi kiTxve-
bi da problemuri sakiTxebi, rac dakavSirebulia statiaSi gamoTqmul mosazrebebTan 
da rac aucilebels xdis damatebiT kvlevasa da ganxilvas am metad rTul, magram, 
imavdroulad, saWiro sakiTxTan dakavSirebiT. 

 

I. mimoxilva 

bolo ocdaxuTi wlis ganmavlobaSi rogorc amerikis SeerTebul StatebSi [FN9], 

ise mis sazRvrebs gareT [FN10] davis alternatiuli gadawyvetis meTodi (ADR) [FN8] 

imdenad ganviTarda, rom aucilebeli gaxda marTlmsajulebis sistemaSi misi integ-
racia. es procesi, nawilobriv, sapasuxi reaqcia iyo sasamarTloebis saqmianobaSi aR-
moCenil iseT problemebze, rogoricaa procesis gazrdili xarjebi, saqmis gaWianu-

reba da, zogadad, sasamarTlos administraciis mimarT ukmayofileba [FN11]. swored 

droisa da fulis dazogvis  molodinma ganapiroba davis alternatiuli gadawyvetis 
modelebis ganviTareba (yvelaze xSirad sasamarTloebi swored mediaciaze akeTeb-
dnen arCevans). es modelebi warmatebiT da sakmaod swrafad dainerga sasamarTloebSi 

[FN12]. faqtobrivad, imave mizezebiT [FN13], mediaciam, rogorc davis gadawyvetis sa-

Sualebam, fexi moikida arasasamarTlo donezec.  am process xSirad `sazogadoebriv 

mediacias” uwodeben [FN14]. sazogadoebrivi mediaciis centrebi swrafad ganviTarda. 

Sesabamisad, Camoyalibda nacionaluri organizacia maTTvis, vinc am saqmianobaSia 

CarTuli, kerZod, Seiqmna sazogadoebrivi mediaciis nacionaluri asociacia [FN15]. 

cota xnis win iuristebi mediaciis sxvadasxva sferoSi gavrcelebis mowmeni gaxdnen 

_ dawyebuli davebiT samuSao adgilebze [FN16] Tu moxucTa saxlebSi da [FN17] dam-

Tavrebuli samedicino momsaxurebasTan dakavSirebuli konfliqtebiT [FN18]. sxva-

dasxva sferoSi mediaciis gamoyenebam procesisadmi gansxvavebuli midgomebic  war-
moaiCina. davis alternatiuli gadawyveta yvela am midgomas moicavs, Tumca statiaSi 
yuradReba mxolod mediaciaze iqneba koncentrirebuli. mediacia yvelaze metad gan-
sxvavdeba klasikuri amerikuli tipis SejibrebiTobis sasamarTlo procesisagan 

[FN19]. naSromi, upirveles yovlisa, SejibrebiTi marTlmsajulebis sistemaSi araSe-

jibrebiTi mediaciis integraciasTan dakavSirebul problemebs eZRvneba.  
mediacia da sasamarTlo anda zogadad samoqalaqo marTlmsajuleba problemis 

gadaWrisa da davis gadawyvetis gansxvavebul modelebs gulisxmobs. mosamarTleebma, 

sakanonmdeblo organoebma da advokatebma [FN20] am ori, erTi SexedviT, urTierTsa-
winaaRmdego bunebis mqone institutis gaerTianeba daiwyes. miRweuli Sedegi yovel-

Tvis erTgvarovani ar aris [FN21]. zogierTi sasamarTlo marTlmsajulebaze morge-
bul mediacias iyenebs. sxva SemTxvevaSi mediacia ufro gansxvavebul procesad gvev-
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lineba [FN22], romelic win uswrebs sasamarTlo process. [FN23]. mediaciis ganviTare-

bis TiToeul models Tavisi winapirobebi da specifika axasiaTebs.  
sirTuleebi, romelic warmoiqmneba Suamavlobis da marTlmsajulebis Serwymi-

sas, gamowveulia arasakmarisi dagegmvisa da im niSandoblivi gansxvavebebis gauTva-

liswineblobiT, romlebic mediaciasa da sasamarTlo process axasiaTebs [FN24]. 
naSromi ar amtkicebs, rom davis gadawyvetis erTi romelime sistema an midgoma 

ukeTesia, vidre meore, da arc SejibrebiTi sistemis sruli uaryofa SeiZleba [FN25]. 
zogierTi skeptikurad aris ganwyobili calke aRebuli romelime modelis warmate-

bis mimarT [FN26]. mimaCnia, rom davis gadawyvetis gansxvavebuli  modelebis gamoyene-
bis intensivoba da masStabebi kidev gaizrdeba. mniSvnelovania TiToeuli meTodis ga-
moyeneba gonivrulad miznis misaRwev saSualebasTan Tanazomierad da yovel konkre-

tul SemTxvevasTan morgebulad  [FN27]. 
naSromSi ar ganixileba Suamavlis roli, Tumcა bevri sakiTxi dakavSirebulia me-

diatorisა da im iuristis rolTan [FN28], romelic neitralurი piria [FN29].sinamdvi-
leSi, jer kidev msjelobis sagania neitraluri piris (arbitris, mediatoris Tu saq-
mis neitraluri Semfaseblis) saqmianoba. sadavoa, CaiTvleba Tu ara iuridiul praq-
tikad maTi yoveldRiuri moRvaweoba da Tu asea, unda regulirdebodes Tu ara maTi 

saqmianoba iuristTa eTikis gaTvaliswinebiT [FN30]. diskusia kvlav grZeldeba [FN31] 
da mec sxva droisTvis gadavdeb maT ganxilvas [FN32]. yuradReba eqceva iuristebis 
rols, romlebic warmoadgenen TavianT klientebs, magram ara sasamarTlo darbazeb-
Si, aramed misgan gansxvavebul adgilas — magaliTad, mediaciis oTaxSi. 

  naSromSi Sevecdebi Tavi Sevikavo sxvadasxva tipis, stilis da saxis mediaciis  

daxasiaTebisagan, radganac aseTi kvlevebi isedac mravladaa [FN33]. amis nacvlad Se-
vecdebi yuradReba gavamaxvilo im siZneleebze, romlebsac vawydebiT sasamarTlo 

procesebSi mediaciis CarTvisas. jer-jerobiT,  rogorc Cans, dabneuloba [FN34] da 
debatebi mediaciasTan dakavSirebiT marTlmsajulebis sistemaSi misi integraciis 

daCqarebiT aris gamowveuli [FN35]. 
ganmartebisaTvis, naSromSi ganxilulia iseTi saxis mediacia,  romelic komuni-

kaciis da urTierTgagebis gamoyenebiT exmareba mxareebs, miaRwion maTTvis sasurvel 

SeTanxmebas [FN36]. sxvagvarad rom vTqvaT, es aris procesi, romelic yuradRebas aq-
cevs mxareebis interesebs da problemebis gadaWras, nacvlad imisa, rom miRweul iq-
nes SeTanxmeba, romelic dafuZnebuli iqneba kanonmdeblobaze, an imaze, Tu ra ufle-
bebi gaaCniaT mxareebs kanonis mixedviT. me aRniSnuli mediaciis farTod miRebul 

ganmartebad mimaCnia, [FN37], Tumca zogierTi SesaZloa ar dameTanxmos da sxva SesaZ-

lo ganmაrteba SemogvTavazos [FN38]. 
maqvs gancda, rom mediacias gaaCnia potenciali, gaxdes SejibrebiTi modelis 

konkurentunariani alternativa [FN39], Tumca sanam igi rCeba SejibrobiTobis siste-

mis farglebSi, igi damoukidebel da unikalur procesad ver Camoyalibdeba [FN40]. 
mediaciis mizani gansxvavdeba sasamarTlo procesis miznebisagan. Suamavloba moicavs 
radikalurad gansxvavebul da kontrastul models — romelic azrovnebis gansazR-

vrul tips, xedvas, unarebsა da midgomas gulisxmobs. es midgoma Zalian gansxvavdeba 

farTod gavrcelebuli SejibrobiTobis modelisagan [FN41]. profesor leonard ris-

kinis daaxloebiT oci wlis winandeli ganmarteba aseTia [FN42]: mediacia moiTxovs 

gansxvavebul filosofiur ruკas. procesSi monawileobisTvis yvela monawilis vali-
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a, airCios es filosofiuri ruka (midgoma). procesis efeqturobisa da warmatebis mi-
saRwevad warmomadgenlebis yoveli qmedeba da unarebis gamovlena am sistemisTvis wi-
naswar gansazRvruli miznebis Sesabamisi unda iyos. aqedan gamomdinare, regulaciebi 
da am regulaciebze dayrdnobiT Sesrulebuli moqmedebebi unda Seicvalos. iuris-
tebma unda SeZlon gaxdnen Sesaferisi da kompetenturi warmomadgenlebi mediaciis 
procesSi. sxvadasxva saxis praqtikul saqmianobaSi CarTuli iuristebi eTikis specia-

lur kodeqsebs saWiroeben [FN43]. sxvadasxva saxis praqtikul saqmianobaSi gansxvave-
buli eTikis kodeqsebis arseboba mizanSewonilia, radgan warmomadgenlis roli gan-
sxvavebulia yoveli saqmianobis sferos miznebidan gamomdinare.  swored amitom, ko-

deqsebi, erTmaneTisgan unda gansxvavdebodes [FN44]. aRniSnuli amtkicebs mediacii-
sas iurist-warmomadgenlisaTvis sxvagvari eTikuri wesebis arsebobis saWiroebas.  

 

II. sirTuleebi Suamavlobis da sasamarTlo procesis gadakveTisas 

imis Tqma, rom garkveuli siZneleebi sasamarTlo procesSi mediaciis integracii-
Taa gamowveuli, sakmaod TavSekavebuli ganacxadia. Suamavlobis da sasamarTlo proce-

sis gadakveTa SesaZloa mivamsgavsoT matareblebis Sejaxebas, an, sul mcire, katastro-

fas, romlis drosac mediacia iZulebuli gaxda gzidan gadasuliyo [FN45]. 
bolo dros bevri daiwera am fenomenis Sesaxeb. zogierTi komentatoris azriT, me-

diatoris roli SesaZloa Seicvalos, Tuki mis rols sasamarTloze dafuZnebuli media-

ciis konteqstSi ganvixilavT. mediacia ufro metad `SefasebiTi” xdeba  [FN46]. roca saqme 

gvaqvs sasamarTlos msgavs SexvedrasTan [FN47]. zogierTebi davoben imis Taobaze, rom 

mediatorebma Tavidan unda aicilon msgavsi cvlilebebi [FN48] TavianT praqtikaSi da Se-

inarCunon mediaciis procesisadmi erTguleba [FN49]. zogierTis dakvirvebiT ki aRniSnu-
lis Sedegad miRebulia hibriduli procedurebi. isini iyeneben termins `iti-mediation” 
(sasamarTlo warmoeba da mediacia) im kulturis aRsawerad, TiTqos Suamavloba sasamar-

Tlo procesis dasrulebis tipiri gzaa [FN50]. aseT SemTxvevaSi, mediatorebma unda dax-

vewon sakuTari unarebi, raTa moergon SejibrobiTobis models [FN51]. Suamavloba aseve 

ganixileba, rogorc legaluri konteqstidan amovardnili procesi [FN52]. 
arian iuristebi, romlebsac miaCniaT, rom davis alternatiuli gadawyveta Zveli 

Rvinoა axal Rvinis WurWelSi [FN53],  ramdenadac Suamavlobis erTaderTi daniSnule-
baa daxmareba gauwios tradiciuli sasamarTlo procesis maregulirebel procedu-
rebs. SesaZloa amitomac iTvleba Zvel Rvinod, da Tu es asea, maSin mediaciis etiketis 
gamoyeneba ukavSirdeba ara raime axals an inovaciurs, aramed mxolod Zveli procesis 
axleburi SefuTvaa. Tu mxolod es aris, rac mediaciis procesma STagvagona, maSin mxo-
lod misi mcire potenciali iqna gamoyenebuli da Sedegi daikargeba. Tu Cven saSuale-
bas mivcemT mediacias, srulad Seasrulos napirebi, raTa mxareebma miaRwion proble-
mis kreatiul da  sasurvel gadawyvetas tyuil-marTalze gauTavebeli kamaTis gareSe, 
maSin Sedegadad miviRebT konfliqtis mogvarebis axal models. am procesis mosamwi-
feblad da gasaviTareblad unda davuSvaT, rom SedarebiT moumwifebeli procesi gada-
iqces davis mogvarebis Camoyalibebul instrumentad. 

zogierT iurisdiqciaSi mediacia ufro winasasamarTlo  proceduras hgavs, anu 
iseT rgols, rodesac sasamarTlo procesis etapi jer ar damdgara. sasamarTlo pro-
cesSi mediaciis gamoyeneba gaxda axali terminis `iti-mediation” wyaro, rogorc amas 
Tavis naSromSi mediaciisa da sasamarTlo procesis gadakveTis Sesaxeb aRwers profe-

sori jon lande. [FN54]. aseTi ganviTareba asaxavs, Tu rogori SeiZleba STanTqas an  
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aqamde   rogor STanTqavda sasamarTlo mediacias - zustad is, rac Suamaval advoka-

tebs Tavidan unda aecilebinaT [FN55]. es fenomeni aseve aRwerilia, rogorc `Litigation 
lite” (msubuqi sasamarTlo procesi), romelic Sesabamisad gulisxmobs davis alterna-
tiuli gadawyvetis meTodis gamoyenebas gadauwyveteli (lodinis reJimSi myofi) sasa-

marTlo procesis dros[FN56]. nawilobriv, mizezi imisa, rom mediacias STanTqavs sa-
samarTlo procesi, isaa, rom iuristebis umravlesobas mediacia mxolod sasamarTlo 

procesis konteqstSi aqvs warmodgenili  [FN57]. imis SesaZlebloba, rom individebma 
mediacias mimarTon davis arsebobisas sasamarTloSi sarCelis wardgenis gareSe, bev-
risaTvis warmoudgenelia.  

sasamarTlo procesi aseve ganixileba, rogorc konfliqtis mogvarebis stan-

dartuli modeli, rodesac dava ver wydeba mediaciis meSveobiT [FN58]. am tipis media-
cia gamoiyeneba mxolod sasamarTlo procesis damxmare saSualebad, ris gamoc ikar-
geba mediaciis realuri potenciali. aseTi `mediaciis procesis” dros, ganxilvebi, 
qmedebebi da Sedegebi iRebs iseT formebs, romlebsac adgili aqvs SejibrebiTobis 
sistemaSi, an mosamzadebel etapze. rogorc mosamarTle vain brazili aRniSnavs, aR-
niSnuli SesaZloa moicavdes sando argumentebis Camoyalibebas; mniSvnelovani in-
formaciis SeniRbvas;  sisusteebis damalvas; mxareebis yuradRebis gadatanas mTavari 
da cxadi SesaZleblobebidan; mxareTa SecdomaSi Seyvanas arsebul da sarwmuno mtki-
cebulebebTan dakavSirebiT, romlebic jer formalurad ar aris warmodgenili (maga-
liTad mowmis savaraudo Cveneba an eqspertis daskvna); kargad formulirebuli argu-
mentebis uaryofas; procesSi ganzrax mtrobis an konfliqtis CarTvas; principulad 
arakeTilsindisier poziciaze darCenas; informaciis miRebaSi Segnebulad xelis SeS-
las an aucilebeli proceduris gaWianurebas ufro meti drois mosagebad, sxva mxare-

ebis dasasusteblad an maTi finansuri xarjebis gasazrdelad [FN59]. 
aseTi tendenciis mediaciis procesSi CarTva kargad Cans Tundac mimdinare sa-

ganmanaTleblo kursebis saxelwodebebidan, rogoricaa `rogor gavimarjvoT davis 
alternatiuli gadawyvetis meTodis gamoyenebiT” da `warmatebuli warmomadgenlo-

bis strategia mediaciaSi” [FN60]. Suamavloba gadaiqca sasamarTlo davis sistemis uf-
ro msubuq versiad. sxva sityvebiT rom vTqvaT, igi ar aris davis gadawyvetis realuri 
alternativa. Tu aseTi tendencia gagrZeldeba, vSiSob, namdvili alternativa aRar 
iarsebebs. amis nacvlad darCeba mxolod ori arCevani: Cveulebrivi sasamarTlo pro-

cesi da SedarebiT msubuqi sasamarTlo procesi [FN61]. 
Cven, davis alternatiuli gadawyvetis sistemis profesionalebs, pasuxismgeb-

loba gvakisria am fenomenis winaSe. Cven vaiZuleT sasamarTlo da sakanonmdeblo xe-
lisufleba, rom sasamarTlo procesis monawileebs mediaciaSi mieRoT monawileoba 
im pirobiT, rom daizogeboda rogorc modaveTa, aseve sasamarTlos dro da finansebi. 
ra Tqma unda, mediaciis gamoyeneba Zalian efeqturia droisa da Tanxis dazogvis 
TvalsazrisiT. sasamarTloSi gansaxilvel saqmeTa raodenoba SesaZloa daviyvanoT 
kontrolirebad statistikur monacemebamde, radganac garkveuli saqmeebis mogvare-

ba SesaZlebeli gaxdeba ufro droulad da Seferxebebis gareSe [FN62]. amasTan, SesaZ-
lebelia, mediacia imaze ukeTes midgomas gvTavazobs samarTlianobisadmi, vidre mxa-
reebs eqnebodaT, radganac isini uflebamosili da waxalisebulic ki arian monawile-

oba miiRon am procesSi [FN63]. 
samwuxarod im faqts, rom mediacia ase gansxvavdeba davis gadawyvetis tradici-

uli modelisagan, arasdros eqceoda didi yuradReba. amJamad, zogierTi komentato-
ri aRniSnavs, rom rogorc mediaciis mxardamWerebi, ise sasamarTlos personali ver 
Caswvda mediaciis potencials. sasamarTloSi mediaciis gamoyenebisas erTdroulad 
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saxezea `procesi, romelic uaryofs kanonis relevanturobas da marTlmsajulebis 

ganxorcieleba, romelic kanonis gareSe warmoudgenelia” [FN64]. SesaZloa es imitom 
moxda, rom mxolod droisa da Tanxis dazogvis dapirebac ki sakmarisi aRmoCnda inte-

resis gasaRviZeblad [FN65]. sxva SemTxvevebSi miiCneoda, rom mediaciis Sesaxeb disku-
siebis, procesSi mxareTa monawileobis da maTTvis Zalauflebis miniWebis idea zedme-

tad Tamami iqneboda [FN66]. iuristebis umravlesoba ar iyo mzad mieRo da morgeboda 
davis gadawyvetis aseT gansxvavebul models. aqedan gamomdinare, imisaTvis, raTa me-
diacia `gasayidad~ is sxvanairad SeifuTa. iuristebi waaqezes, gamxdariyvnen udreki 
`advokatebi~ da `gaemarjvaT~ mediaciis procesze. problema isaa, rom amgvari proce-
sebis ganviTarebam TviT mediacias xarsixze iqonia gavlena da saukeTeso mosavali 
`damJavda~. 

morigi aspeqti, romelic xels uSlis mediaciis potencialis realizebas, aris 
mxareebis SesaZlebloba, SeimuSaon problemis gadawyvetis sakuTari, SemoqmedebiTi 
varianti. marTlmsajulebis sistemaSi moRvawe zogierTi pirisaTvis gamaRizianebe-
lia miRebuli Sedegebi, romlebic, maTi azriT, uCveulo da Seusabamoa imasTan, rasac 
sasamarTlo msgavs situaciaSi moimoqmedebda. zogierTs miaCnia, rom mediaciis pro-
cesSi monawileobisas saboloo gadawyvetilebis miRebamde mxareebma, rogorc mini-

mum, unda gaacnobieron, ras miiReben sasamarTlo wesiT davis SemTxvevaSi [FN67]. sxve-
bi amtkiceben, rom samarTlis is sistema romelic unda iqnes gamoyenebuli, arasrul-
fasovania, amitomac Suamavlobisas yuradReba unda gamaxvildes sasamarTlo davis 

Sedegebze [FN68] da mediatoris rolze msgavs ganxilvebSi [FN69]. 
Tu mediacia unikaluri procesia, maSin problemebis axleburi gadawyvetisTvis 

is axal xedvas moiTxovs. inovaciuri procesis danergva qcevis axali parametrebis 
SemoRebasac gulisxmobs; am sakiTxTan dakavSirebiT, iuristebisaTvis Zalian mwiri 

informaciaa xelmisawvdomi. didi dro daixarja mediatorebis [FN70] momzadebasa da 
swavlebaze, Tumca yuradReba naklebad gamaxvilda iurist-warmomadgenlis rolze 
axali tipis procesSi.   

cxadia, gansazRvruli iyo, rom iuristebs TavianTi klintebi unda warmoedgi-
naT sruliad gansxvavebul procesSi. mediaciis Sesaxeb mwiri  warmodgeniTa da Sejib-
robiTobis sistemis mravalwliani gamocdilebis pirobebSi, maT gansxvavebulad unda 
emoqmedaT. umravles SemTxvevaSi es ase ar moxda. imis nacvlad, rom advokatebi media-

ciis procesiis monawileTa warmomadgenlebi yofiliyvnen, iuristebi [FN71] sakuTar 
Tavs SejibrebiTobis procesis monawileebad warmoidgendnen. SejibrebiTobis pro-
cesis droSi gaWianurebis xSirma SemTxvevebma Sedegad gamoiRo. 

 

III. iuristis eTikuri aspeqtebis da kanonmdeblobis mimoxilva 

eTikis wesebi, romlebiTac amJamad iuristebi xelmZRvaneloben, SejibrobiTo-

bis sistemaze dayrdnobiT Seiqmna [FN72]. SejibrobiToba  romlic dafuZnebulia kon-
kurenciasa da nebismier fasad gamarjvebis miRwevaze, iuristebis saqmianobis arss 
warmoadgens. SejibrobiTobis sistemis dadebiTi Tvisebebi, davis gadawyvetis Tu 
problemis mogvarebis sxva sistemebTan SedarebiT, efeqturad aris gamokvleuli 

[FN73]. da mainc, am sistemas imitom vaxseneb, rom igi safuZvlad udevs iuristis qce-
vis bunebas. SejibrobiTobis sistemas didi xnis istoria aqvs da, miuxedavad imisa, 
rom SejibrebiTobis waxaliseba da konkurencia idealurad muSaobs samarTlianobis 

misaRwevad [FN74], am yvelafers sirTuleebic axlavs. xSir SemTxvevaSi, SejibrobiTo-

bis sistema scdeba eTikis farglebs [FN75]. angariSebidan Cans, rom iuristebs Soris 
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[FN76] xSiria mkvlelobis muqara da fizikuri dapirispirebac ki [FN77]. aseTi eqstre-
maluri SejibrobiTobis eTika, savaraudod, sazogadoebaSi iuristis profesiis mi-

marT upativcemulobasa da ukmayofilebas iwvevs [FN78]. 
bevri kamaTobs, rom iuristebis aseTi qceva pirdapiri Sedegia, rogorc warsul-

Si, aseve amJamad, SejibrobiTobis sistemaSi arsebuli  kamaTebisa [FN79]. sxvebi aRniS-
naven, rom es kultura ar aris mxolod sasamarTlo procesis sistemis nawili, aramed 

is zogadad sazogadoebisTvisaa niSandoblivi [FN80]. SejibrebiTi moqmedeba, rome-

lic SesaZloa moicavdes ulmobel, daundobel da sityvier brZolas [FN81], proble-
maturia rogorc Tavis Cveul garemoSi, ise araSejibrobiTobis proceduris konteq-

stSi [FN82]. amJamad iuridiuli praqtika moiTxovs ufro met eqstremalur moqcevas, 

rac gulmodgine warmomadgenlis roliT aris SeniRbuli [FN83]. yoveli iuristi ac-
nobierebs, rom kamaTsa  Tu davas  Tavisi zRvari aqvs. iuristebi acxadeben, rom zewo-
lam imata mkacr, konkurentul bazarze da ukmayofilebas gamoTqvamen, rom uwevT 
iseT SejibrobiTobis garemoSi muSaoba, `sadac agresia, egoizmi, mtroba, eWvi da ci-

nizmia gabatonebuli” [FN84]. ufro metic, isini ukmayofilebas gamoTqvaven imasTn da-
kavSirebiT, rom iuristebs akliaT civiluroba, kolegialuroba da loialuroba 

[FN85]. jerjerobiT, aseTi qceva ufro xSiria. iuristi saqmis aRwerisas iseT metafo-

rebs iyenebs, rac warmoaCens  maT Semtev da dominantur bunebas [FN86]. bolo period-
Si satelevizio sivrcesa da kinofilmebSic winaaRmdegobrivi bunebis mqone iuristis 

saxe dominirebs, rac swored SejibrobiTobas usvams xazs [FN87]. aseT SejibrebiT da-
mokidebulebas samarTlis skolaSive unergaven, rac TavisTavad iTvleba konkurenci-

is Seqmnis Zalisxmevad [FN88]. students aswavlian, rom konkurentuli meTodologia 
aris iuridiuli sistemis guli da konfliqtis mogvarebis yvela formaSia gadatani-

li [FN89]. miCneulia, rom is individebi, romlebic floben mebrZol pirovnul Tvise-
bebs, an ganicdian TanamSromlobis tendenciis naklebobas, iuridiul skolaSi warma-

tebas aRweven [FN90]. Tu zogierTis moTxovnaa cvlilebebis ganxorcieleba da iuris-
tebis qcevis reformireba, dawyebuli iuridiuli ganaTlebiT damTavrebuli iuridi-

uli eTikiT, [FN91]ra mimarTulebiTac garkveuli mcdelobebi ukve arsebobs, sxvebi 

jer kidev orWofoben, realurad aris Tu ara es reforma SesaZlebeli [FN92]. 
miuxedavad imisa, rom sasamarTloze dacvis Rirseulad ganxorcielebis kon-

cefcias safuZveli sisxlis samarTlis sistemaSi Caeyara, igi saadvokato praqtikis 

nawili gaxda [FN93]. aseTi fanatikuri midgoma imdenad ganavrces, rom advokatis mier 

Sesasrulebeli davaleba warmoudgenlad da SeuZlebladac ki iqna miCneuli [FN94]. 
zogierTi iuristis agresiulobam iseT zRvars miaRwia, rom `profesionalizmis’’ 
standartebis SemoReba aucilebeli gaxda. dReisaTvis advokatTa TiTqmis yvela aso-
ciacias SemuSavebuli aqvs programa, romlis mizania advokatTa meti profesionaliz-

misa da naklebi uxeSobis uzrunvelyofa [FN95]. Tavazianoba, romelic ZiriTadad ze-
dapiruli da xelovnuria, umetesad ignorirebulia praqtikaSi, gansakuTrebiT ki 
droSi SezRudvisa da anazRaurebadi saaTebis saWiroebis gamo.  

SejibrobiTobis sistemaSi gansakuTrebiT problemuria is, rom, zogierTi wesis 
mixedviT, nebadarTulia arakeTilsindisieri da metoqeobaze dafuZnebuli qceva. 
amas Tundac iseTi terminebis arseboba amtkicebs, rogoricaa ~energiuli warmomad-
genloba~, romelic  yovelTvis araa efeqturi, maT Soris SejibrebiT sistemaSic ki.  
kanonebis umetesoba, romelic advokatTa qcevis wesebs adgens, Sedgenilia im iuris-
tebis mier, romlebic icavdnen individTa uflebebsa da Tavisuflebas moraluri as-

peqtis gaTvaliswinebis gareSe [FN96]. azrovnebis swored aseTi tipi gaxda amerikis 
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advokatTa asociaciis (ABA) profesiuli pasuxismgeblobis kodeqsis modelis nawili 

[FN97]. 
eWvgareSea, rom SejibrobiTobis sistemam CauyarasafuZveli amerikis advokatTa 

asociaciis `eTika-2000~ saxeliT cnobili komisiis mier SemuSavebul advokatTa qce-

vis Semfasebel wesebs (ABAEthics 2000 Commission on the Evaluation of the Rules of Professional 
Conduct) [FN98]. arsebuli modeli damtkicda, Tumca sawinaaRmdego variantic arse-

bobda [FN99]. advokatis neitralitetis uzrunvelsayofad gatarebuli [FN100] mxo-
lod erTi cvlileba iqna Setanili warmomadgeneli iuristis mimarT. es iyo ufro 
rCeva, vidre davaleba, romlis Tanaxmadac, advokats daekisra klientisaTvis davis 

alternatiuli gadawyvetis Sesaxeb informaciis miwodebis valdebuleba [FN101]. 
 molaparakebis procesSi, zemoaRniSnuli wesebis erT-erTi norma (4.1.) bundo-

vani simarTlis standartebs gvTavazobs [FN102]. Jer kidev oci wlis win SemuSavebul 

proeqtSi arsebobda debuleba, romelic patiosnebas exeboda[FN103]. igi amoSales da 

amJamindeli debulebiT Caanacvles [FN104]. komentarebi xSirad molaparakebis pro-
cesSi yalb da motyuebiT meTodebs dadebiTad warmoaCens.  miuxedavad imisa, rom ar 
vemxrobi `SeTanxmebas molaparakebaSi”, ramdenadac is saSualebas aZlevs warmomad-
genlebs da molaparakebaSi CarTul sxva pirebs, SecdomaSi Seiyvanon sxva mxareebi, igi 

normis farglebSi rCeba da kvlavac miRebulia iuridiul praqtikaSi [FN105]. zemoxse-
nebuli ar SeiZleba CaiTvalos standartad mediaciaSi, procesSi, romelic damokide-
bulia pirdapir da sando komunikaciaze.   

aseTi qceva mediaciis konteqstSic gadadis. Sedegad mediacia ganixileba, mxo-
lod da mxolod, rogorc molaparakebis xelSewyoba — Taviseburi damxmare molapara-
keba. gamodis, rom rac miRebulia pirdapir molaparakebaSi, raRac donemde misaRebia 
da vrceldeba damxmare molaparakebazec. es daskvna ewinaaRmdegeba mediaciis Ziri-
Tad principebs. aseTi midgoma fitavs im nayofier niadags, romelzec xdeba Sejibro-

biTobas moklebuli gadawyvetilebebis miReba [FN106]. Cemze rom yofiliyo damokide-
buli, da SesaZloa sxvebzedac, pirvel rigSi, Sevcvlidi aseT `SeTanxmebas molapara-
kebis procesSi”. imis gaTvaliswinebiT, rom pirdapiri molaparakebis umravlesoba 
kvlav mimdinareobs SejibrobiTobis sistemis konteqstSi, SesaZloa igi darCes ise, 
rogorc aris. SezRudva SeiZleba gamoviyenoT sul mcire mediaciis an problemis ga-
daWris sxva, ara-SejibrebiT procesebSi, rogoricaa konsensusis miRweva da Tanam-

Sromloba [FN107]. 
mediacia aris procesi, romelic moiTxovs da saWiroebs kidec mkafiod Camoya-

libebul azrovnebas — marTlmsajulebisaTvis damaxasiaTebeli Semtevi azrovnebisa-
gan gansxvavebiT. magram rodesac mediaciis procesi SejibrobiTobis midgomas Seuer-
Tda, moxda misi STanTqma. rodesac vamowmebT aRniSnul sistemaTa miznebs, mivdivarT 
daskvnamde, rom isini gansxvavebulia. SejibrobiTobis sistema cdilobs daadginos 
simarTle, SeinarCunos uflebebi, gansazRvros swori da mcdari, da dasajos damnaSa-
ve. mediaciis procesi yuradRebas amaxvilebs interesebis dadgenaze, problemis ga-
daWris kreatiul xerxebze, mxareebis ZalauflebiT aRWurvasa da mxareTaTvis misa-

Reb gamosavalze [FN108]. 
es inovaciuri da unikaluri Rvino ki Casxmuli iyo SejibrobiTobis da konku-

renciis Zveli Rvinis WurWelSi. daikarga mediaciis potenciali, rac mas ganasxvavebs 
SejibrobiTobis modelisagan. Sedegad ki, mediacia  ganixileba, rogorc msubuqi sasa-

marTlo procesi [FN109]; da advokatebi, romlebic klientebs warmoadgenen, am siste-

maSi emsgavsebian cxvris tyavSi daxveul mglebs [FN110]. 
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mimaCnia, rom aucilebelia Rvinis axali WurWlis gamoyeneba, Tu gvinda, rom Rvi-
nom bolomde gamovlianos Tavisi potenciali. Rvinis WurWeli swored is parametria, 
romelic ayalibebs advokatis qcevas. SesaZlebelia advokatis unaris modificireba 
ise, rom mglebi moiqcnen cxvrebiviT. Tumca, sxvebs miaCniaT, rom umetes SemTxvevaSi 

saWiroa rogorc mglis, aseve cxvris msgavsad moqceva [FN111]. mediaciis SemTxvevaSi 
TanamSromlobaze orientirebuli, cxvris msgavsi qcevaa mizanSewonili. Tu specifi-
kuri eTika iqneba gansazRvruli maTTvis, vinc CarTulia TanamSromlobaze dafuZne-
bul procesSi, maSin Zveli Rvinoc Zvel Rvinis WurWelSi ar gafuWdeba. msgavsi midgo-
ma arsebobs iuridiul praqtikaSi, romelic moicavs konfliqtis mogvarebisa da 
problemis gadaWris rogorc tradiciul, aseve inovaciur midgomebs. rogorc igavi 
gveubneba, orive sistemis SenarCuneba SesaZlebelia.  

 

IV. axali kanonmdeblobis miReba   

dasaxelebul or sistemas Soris arsebuli sxvaobebis gaTvaliswinebiT, Cndeba 
kiTxva: saWiroa ki axali da gansxvavebuli normebi aseTi gansxvavebuli modelis sisru-
leSi mosayvanad? uamravi praqtikosi iuristis azriT, advokatebma unda iswavlon gan-

sxvavebuli strategiebi da taqtika mediaciis procesSi gamosayeneblad [FN112]. Tumca es 
aseve problematuria. bevr praqtikos iurists ar uCndeba interesi Seiswavlos advoka-
tis praqtikis axali da inovaciuri midgomebi, sanam ar eqneba sakmarisi motivacia, rom 
arsebobs moTxovna da mzardi Semosavali izrdeba. advoaktTa sazogadoeba xSirad ener-

giulad ewinaaRmdegeba yovelgvar cvlilebas [FN113]. 
axali kanonebi aucilebelia. kanonebi iuristebis qcevas akontrolebs. sinamdvile-

Si, kanonebis gaZliereba da ZalaSi Sesvla yvelaze mizanSewonili meqanizmia iuristis 
qcevis Sesacvlelad. isini uflebebsa da obieqturobas did mniSvnelobas aniWeben. iu-
ristebi mzad arian Secvalon qceva kodificirebuli wesebTan SesabamisobaSi mosayvanad, 

vidre daakmayofilon qcevis abstraqtuli, subieqturi moTxovnebi [FN114]. 
ufro metic, advokatebi kargad icnoben da ergebian kanonebs. magaliTad, warsulSi 

iuridiuli ganaTlebis (CLE) gasagrZeleblad garkveuli programebi iqna SemoTavazebu-
li. daswreba am programebze ar  iyo didi, sanam saxelmwifoebma licenzirebis SesanarCu-

neblad ar moiTxoves gansazRvruli CLE-is saaTebis raodenoba weliwadSi  [FN115]. 
swored amitom, raRac doziT SejibrebiTobis gamomricxveli praqtikis danergva 

mediaciis procesSi sisruleSi unda movides profesiuli pasuxismgeblobis kodeqsSi 
cvlilebebis meSveobiT. realuri cvlilebebis Setana `eTika 2000~ proeqtSi ukve dagvia-

nebulia [FN116], Tumca ar aris gviani gadavxedoT SesaZleblobebs, rom Seiqmnas calke 
koncefcia, Tundac damatebiTi kodeqsi im iuristebisaTvis, romlebic SejibrobiTobis 
gareSe warmoadgenen TavianT klientebs. amis ganxorcieleba SesaZlebelia arsebul ko-
deqsSi cvlilebebis SetaniT. SesaZloa ukeTesi iyos   axali kodeqsis miReba, romelic 
imoqmedebs mediaciis gamoyenebisas. es ar aris axali rekomendacia, radganac speciali-
zebuli eTikis gaTvaliswineba da kodeqsebis arseboba ukve sakmaod waxalisebulia praq-

tikaSi [FN117]. Sesabamisad `testi” imisa Sesaxeb, unda damkvidrdes Tu ara gansxvavebuli 

wesebi, [FN118] mediacias gavlili aqvs da pasuxi dadebiTia.       
zogadad cnobilia is direqtivebi, romliTac qcevas vakontrolebT. erTi mxriv, 

morali ufro wesebzea dafuZnebuli [FN119]. religias, rogorc sawyiss rom Sevxe-
doT, sarwmunoebis umetesoba wesebiTa da tradiciebiT xelmZRvanelobs. ganaTlebis 
sistemaSi xSiria msgavsi standartebi. analogiuradaa iuristebTanac da iuridiuli 
fakultetis studentebTanac. iuridiuli fakultetis studentebi TiTqmis `daprog-



 148 

ramebuli~ arian da axal wesebs mxolod izepireben. Tu ar aris kanoni, romelic Seexe-
ba mediacias, da moTxovna, rom studentebma aiTvison gansxvavebuli unarebi an midgo-
mebi, maSin, savaraudoa, rom umetesoba amas ar gaakeTebs. xSir SemTxvevaSi, iuridiuli 
ganaTleba dainteresebulia statuskvos SenarCunebiT, imiT, rac ukve iqna Seswavli-
li da gaZlierebuli. es ki inovaciisadmi winaaRmdegobis noyier niadag qmnis. Sede-
gad, iuridiul kulturas uCndeba realuri interesi, SeinarCunos SejibrobiTobis 

sistema [FN120]; aqedan gamomdinare, vaskvniT, rom saWiroa damatebiTi motivacia.    
saxelmZRanelo principebi eTikis sferoSi motivacias iSviaTad zrdis — umetes 

SemTxvevaSi zRudavs iuristebis qcevas. mimaCnia, rom mxolod eTikis saSualebiT yve-
la cvlileba ver an ar ganxorcieldeba. am wesebis Seqmnas damatebiTi Zalisxmeva 
sWirdeba. magaliTad, zogierTi Cvengani cdilobs cvlilebebis ganxorcielebas sa-
ganmanaTleblo saqmianobiT. 

samarTlis skolaSi studentebma SesaZloa miiRon ganaTleba, magram bevr faq-
torzea damokidebuli is, Tu ramdenad efeqturi iqneba es ganaTleba. Tavdapirvelad 
studentebi xelmZRvaneloben wesebiT; maTi survilia Caswvdnen kanonis arss da miesa-
dagon mas. meore wels studentebi maregulirebel normebs ukve TavianT saqmianobaSi 
iyeneben da problemebis umetesobaze pasuxebs iReben. Tu ar arsebobs wesi, romliTac 
SeiZleba specifikur konteqstSi sakiTxis gadawyveta, xandaxan daskvnas akeTeben, rom 
am SemTxvevaSi es konkretuli sakiTxi saerTod ar aris mniSvnelovani. meore mxriv, mi-
uxedavad imisa, miaRwevs Tu ara es praqtika did warmatebas, samarTlis skolebSi da-
majerebeli swavlebis meTodi swored konkurentunarianoba da SejibrobiTobaa 

[FN121]. amitomac samarTlis skolebSi axlis, araSejibrebiTi midgomis gaZlierebis 
mcire institucionaluri kultura arsebobs da mxolod sapirispiro Zlierdeba. me-
same aris is, rom samarTlis skolis studentebis pirovnuli Tvisebebi SejibrebiTo-

bisken aris midrekili [FN122]. sabolood, im SemTxvevebSic ki, rodesac students sak-
marisi codna aqvs miRebuli, raTa erkveodes da swori warmodgena hqondes sxvadasxva 
standartisa da unarebis Sesaxeb, romlebic SeiZleba gamoiyenos araSejibrobiT si-
tuaciebSi, am standartebis da unarebis gamoyeneba yoveldRiur praqtikul samyaro-
Si daufasebeli rCeba.  

popularizacia da anazRaureba bevradaa damokidebuli samuSao saaTebis raode-
nobaze. Tu saqmeebi gadawydeba da mogvardeba, Sesabamisad, naklebi iuridiuli samu-
Saos gaweva iqneba saWiro. davis alternatiuli gadawyvetis meTodis bevri damcveli, 
rodesac am meTodis danergvisas msgavs dabrkolebas awydeba, xazs usvams, rom kmayo-
fili klientebi ukan dabrundebian, Tu momavalSi sxva samarTlebrivi problemebi ga-
uCndebaT. ufro metic, kmayofili klientebi sxvebsac SesTavazeben im iuristebs, 
romlebiTac kmayofilebi darCnen. radganac arc Semosavlis Semcirebis da arc kli-
entTa mimarTvianobis zrdis sakiTxi jer kidev ar aris adekvaturad da empiriulad 
Seswavlili, amitomac es Tema jerjerobiT Riad rCeba.  

iuridiuli praqtika kvlav mravladaa SejibrobiTobis elementebi, dawyebuli 

klientebis mopovebiT da SenarCunebiT [FN123] damTavrebuli Tavad SejibrebiTobis 

procesiT. studentebi amis Seswavlas Tavidanve iwyeben samarTlis skolaSi [FN124]. 
rodesac iuristi `igebs” sasamarTlo process, es udidesi dResaswaulia firmisTvis. 
magram Tu iuristi mxolod saqmes agvarebs, maSin msgavsi saxis zeimi ar imarTeba, miu-
xedavad imisa, rom sinamdvileSi saqmis mogvarebis Sedegi, sasamarTlos procesis Se-
degTan SedarebiT, rogorc klientisaTvis, aseve firmisaTvis, ufro momgebiani iyo. 
amerikis SeerTebuli Statebis iusticiis departamentma SeimuSava iseTi procesi, ri-
si meSveobiTac amerikis SeerTebuli Statebis advokatebis Sefaseba mimdinareobs 
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problemebis mogvarebisa da saqmeTa gaZRolis unarebis mixedviT [FN125]. es iseTi sa-
xis midgomaa, romelic naklebad tradiciuli midgomebs ufro metad afasebs, rome-

lic ase saWiroa dRevandel msoflios praqtikaSi [FN126]. 
iuridiuli praqtikaSi arsebuli SejibrobiTobisa da metoqeobis principis ar-

sebobaze garkveuli TvalsazrisiT damokidebulia profesionalizmis moTxovnis 
zrda. magram aqac ki garkevuli uTanxmoebaa cvlilebebis aucileblobasa da maTi gan-

xorcielebis meTodze [FN127]. realur problemad rCeba, Tu rogor unda moviyvanoT 

sisruleSi cvlileba [FN128]. am kamaTs mivyavarT kiTxvamde: unda vimuSaoT aseT sis-
temaSi, Tu axali wesebi unda SevqmnaT.  

axali da mravalferovani eTikuri normebis SeTavazeba gansazRvrul specialize-

bul praqtikul sferoSi ar aris siaxle [FN129]. magaliTad, saojaxo samarTalSi moRva-
we iuristebi mimarTaven iseT eTikas, romelic nawilobriv dafuZnebulia damatebiT 

ganxilvebze [FN130]. eTikis sxvadasxvagvari wesebi SemoiRes gakotrebis, sazRvao, saga-

dasaxado, samxedro, saojaxo da garemos dacvis kanonmdeblobaSi [FN131]. am diskusieb-
Si nagulisxmevia imis aRiareba, rom calkeuli kodeqsis erTmniSvnelovani gamoyeneba 

yvela sferos praqtikaSi warumatebelia [FN132]. maqvs winadadeba, rom Tu am praqtikul 
sferoebs, romelTa umtesobac muSaobs SejibrobiT sistemaSi, sWirdeba damoukidebe-
li wesebi, maSin aRniSnuli warmodgenili unda iyos mediaciaSic.  

sxvadasxva saxis gamocda [FN134] Caatara dekanma nensi rapoportma imis dasadge-
nad gamarTlebulia Tu ara axali da mkafio eTikuri normebis gaTvaliswineba an wesebis 

gamoyeneba specifikuri sferos iuridiul praqtikaSi [FN135]. umTavres kiTxvad rCeba, 

ramdenad cudia praqtikis Sesabamisoba eTikis universalur modelTan [FN136]. media-
ciis sferoSi, sadac materialuri kanonebi (samarTleblivi aqtebis CaTvliT) msgavsia, 
Tavad procesi imdenad gansxvavdeba SejibrobiTobis sistemaSi warmodgenilisagan, 
rom, Cemi azriT, aq universalur eTikur normebTan Sesabamisoba ar arsebobs. mediaciis 
procesis kargad Sefasebisas naTlad Cans, rom unarebi, orientiri, ganxilvis procesi 
da analizi imdenad gansxvavebulia, rom SejibrobiTobis sistemasTan mxolod mcire 

msgavsebaa [FN137]. 
ZiriTad kiTxvaze dadebiTi pasuxi iqna gacemuli — igi  naklebad Seesabameba sa-

yovelTaod miRebul models. rapoportma amis Semdeg gadagviyvana, rogorc igi uwo-

debs, `meore klasis” kiTxvebze [FN138]. Semdegi oTxi damatebiTi sakiTxis ganxilvas 
mivyavarT  specializebuli eTikis kodeqsis Camoyalibebamde. es sakiTxebia: 1) axalbe-
da praqtikosebTan ganmeorebiTi moTamaSeebis arseboba; 2) iurisdiqciis Sreebi; 3) ko-
deqsis ZalaSi Sesvlis gamartiveba da 4) calkeuli kodeqsis dadebiTi mxareebis awon-
dawona saxelmwifo regulaciebis ugulebelyofiT gamowveul negatiur aspeqtebTan 

mimarTebaSi [FN139]. 
am sakiTxebidan pirveli moicavs iseTi kodeqsis aucileblobas, romelic aRwers 

misaReb qcevis models maTTvis, vinc am sferoSi moRvaweobs [FN140]. gakotrebis sa-
marTlis magaliTis moSvelibiT, rapoporti amtkicebs, rom rodesac axali da gamo-
ucdeli iuristebi praqtikul arenaze gamodian, aucilebelia kodeqsi, romelic saWi-
ro eTikur Tu misaReb qcevis standartebs daadgens. es testi mediaciasac miesadage-
ba. bevr iurists klientis mediaciaSi warmomadgenlobis gamocdileba ar aqvs. iuri-
diuli fakultetis araTu yvela studenti, aramed maT umravlesobac ki ar gadis da-
vis alternatiuli  gadawyvetis kursebs. isinic ki, vinc samarTlis skolaSi davis al-
ternatiuli gadawyvetis meTods ecnoba,  praqtikaSi mis gatarebisas imdenad SeiZle-
ba daibnen aRniSnul da sasamarTlo models Soris arsebuli gansxvavebiT, rom Tavad 
procesi Zalze bundovani aRmoCndes. erTaderTi gza kontrastis SesanarCuneblad me-
diaciis procesis qcevis kodeqsis SemoRebaa.   
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rapoportis azriT, multiiurisdiqciis praqtikuli sakiTxebis gaTvaliswine-
biT,, saxelmwifo dainteresebulia iuristis eTikuri wesebis danergviT. rogorc li-
cenziis gamcemi piri, yoveli saxelmwifo pasuxismgebelia advokatebis zedamxedve-

lobaze [FN141]. multisaxelmwifo praqtikis zrdis procesSi, ufro racionaluri iq-

neba nacionaluri kodeqsis miReba [FN142]. zogadi principis Tanaxmad,   advokats uf-
leba aqvs Tavisi saqmianoba ganaxorcielos erT StatSi, Tumca mas  SeuZlia aseve ga-

movides gakotrebasTan dakavSirebul nebismier sasamarTlo procesze. [FN143] es mode-
li SesaZloa dainergos mediaciaSic, sadac, ufro damajerebelad SeiZleba iTqvas, ara-

vis sWirdeba licenzireba  mediaciaSi mxareebis warmosadgenad [FN144]. xSirad mediaci-
is procesSi mxareebi da maTi warmomadgeneli iuristebi sxvadasxva saxelmwifodan ari-
an.amitom saxelmwifo sazRvrebs mediaciisaTvis arsebiTi mniSvneloba ar aqvs.  xSirad 
mediaciis procesis sxva saxelmwifoSi gamarTva ufro mosaxerxebelic aris. iuristi 
warmomadgenelis qcevis warmmarTveli universaluri kodeqsi ara mxolod efeqturi, 

aramed ufro metad Sesaferisic iqneba procesis yvela monawilisaTvis [FN145]. sasamar-
Tlo procesamde mediaciaze moTxovnis zrdis pirobebSi, ar arsebobs marTlmsajule-
bis organo, romlis iurisdiqcia aseve gevrceldeboda davis alternatiul gadawyve-
tazec. arsebuli xarvezi aucilebels xdis mocemuli sakiTxis normatiul regulire-
bas praqtikisaTvis gansakuTrebiT mniSvnelovania iseTi dokumentebis SemuSaveba, rom-
lebic gamoyenebuli iqneba mediaciis gamarTvis adgilis miuxedavad.  

rapoportis tests Tu mivubrundebiT, me bolo or sakiTxs erTad ganvixilav, 
radganac orive iTvaliswinebs saxeobaTa dabalansebas. erTi exeba axali kodeqsis da-
nergvisa da amoqmedebis simartives, meore ki ganixilavs, ramdenad SeiZleba aseTi 
praqtikis dadebiTma mxareebma gadawonos iuristebisaTvis SemoRebuli axali stan-

dartebiT gamowveuli siZneleebi  [FN146]. me sxvagvarad vityodi, mediaciaSi monawi-
leTaTvis sxvadasxvagvari wanamZRvrebis danergva da gaZliereba ar iqneboda martivi 

saqme [FN147]. uamravi dabrkoleba da sirTule iqneba gadasalaxi, magram Tu amas 
grZelvadian perspeqtivaSi SevxedavT, dadebiTi Sedegebi, romlebsac miviRebT 

[FN148], gadawonis aRniSnul dabrkolebebTan brZoliT gamowveul usiamovnebebs. 
rTuli iqneba balansis dacva, magram vSiSob, rom Tu siaxle ar dainergeba, mediaciaSi 
siZneleebi kvlav iarsebebs. mediacia, rogorc mkafiod Camoyalibebuli procesi, STa-
inTqmeba da erTaderTi, rac misgan darCeba, iqneba is, rom mas ubralod winasasamar-
Tlo procesze molaparakebis saxe eqneba. 

 

V. warmomadgenlis eTika araSejibrebiTobis procesSi 

mas Semdeg, rac CamovyalibdiT mediaciisTvis da, SesaZloa, problemis mogvare-
bis sxva saSualebebisTvis axali da gansxvavebuli eTikuri wesebis arsebobis auci-

leblobaze [FN149], Semdegi nabijia, ganvsazRvroT Tavad es wesebi. rogori unda iyos 
es regulaciebi? rogori unda iyos eTikis kodeqsi? rogor unda miawodos am wesebma 
iuristebs saTanado informacia mediaciaSi warmomadgenlobis Sesaxeb?  me ar vamtki-

ceb, rom Cven SeggviZlia adamianebis an maTi ZiriTadi principebis Secvla [FN150]. me 
vsvam kiTxvas, SeuZlia Tu ara erT individs, romelic aris Zalian mondomebuli advo-
kati SejibrebiTi gagebiT, imavdroulad, moirgos kargi warmomadgenelis roli ara-

SejibrebiT konteqstSi? [FN151]. iuristTa midgomis Secvla SesaZlebelia specifiku-

ri wesebis danergviTa da da amoqmedebiT [FN152]. eTikuri wesebi Seqmnilia mravali 

daniSnulebiT [FN153]. mimaCnia, rom aucilebelia yuradReba mieqces detalebs im iu-
ristebis qcevebis standartebis SesamuSaveblad, romlebic araSejibrebiTobiT pro-
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cesebze warmomadgenlis saxiT gvevlinebian. iuridiuli eTikis kodeqsebi zogadad 
Seqmnili iyo ori miznis misaRwevad. erTia dasjadoba minimaluri eTikuri wesebisgan 
gadaxvevis gamo; da meore — mimarTulebebis Camoyalibeba eTikuri qcevis ganviTare-

bis kuTxiT [FN154]. udavoa, rom axali eTikuri standartebi im iuristebisaTvis, rom-
lebic mediaciaSi warmoadgenen TavianT klientebs. unda moicavdes am orive mizans; 
magram msurs mesame winadadeba wamovayeno, kerZod, saganmanaTleblo mizani. nawilob-
riv, es gamowveulia araSejibrobiTi sistemisa da problemebis gadaWris saSualebebis 
Sesaxeb treiningebis naklebobis gamo, rac, SeiZleba iTqvas, mediaciaSi araadekvatu-
ri warmomadgenlobis gamomwvevi mizezia. aRniSnuli sami miznis misaRwevad eTikuri 
kodeqsi unda Camoyalibdes specifikurad, romelic, imavdroulad, moqmedebis Tavi-
suflebis, stilisa Tu midgomis arCevanis saSualebasac dasaSvebad miiCnevs.   

erT-erTi gamosavali iqneba erTiani specializebuli eTikuri kodeqsis SemuSa-
veba maTTvis, vinc warmoadgens klientebs mediaciaSi. ufro naklebad radikaluria 
kanonSi damateba, romelic ar gaiTvaliswinebs warmomadgeneli iuristis amJamindel 
regulacias, rac dRes mediaciis procesSi warmomadgenlobas aregulirebs. msgavs 
midgomas gvTavazobs, magaliTad, kanoni 3.8 advokatTa samarTlebrivi devnis Sesaxeb 

[FN155]. SesaZlebelia advokatebisTvis mediaciaSic Seiqmnas aseTi damateba. ra Tqma 
unda, sxva alternativa SesaZloa iyos komentarebis damateba arsebul kanonebSi — ma-
galiTad, norma 2.1. klientTan komunikaciis Sesaxeb, norma 4.1 komunikaciisas gul-

wrfelobasTan dakavSirebiT, an norma 3.1 uSualobis Sesaxeb [FN156]. 
mocemuli diskusia mxolod mizeruli msjeloba, (Tundac Cveni survilebidan 

gamomdinare, davarqvaT amosavali wertili), debatebia araSejibrebiTi iuridiuli 
warmomadgenlis eTikuri parametrebis Sesaxeb. ase rom, Cvenc unda daviwyoT axlebu-
rad msjeloba. realuri kodeqsis formaSi moyvanas garkveuli dro dasWirdeba , swo-
red es sakiTxebia amJamad samsjelo. miuxedavad imisa, rom  davis alternatiuli ga-
dawyvetis sferoSi gadametebuli regulireba ukmayofilebas iwvevs, mainc aucileb-
lad migvaCnia am sferoSi axali wesebisa da standartebis SemuSaveba da praqtikaSi da-
nergva. mediaciis organizaciebma, aseve sakanonmdeblo xelisuflebam da sasamar-
Tlom daiwyes regulireba da kargi iqneba, Tu es iurist-warmomadgenlebsac Seexeba. 

samarTlebrivi sistema mudmivad aviTarebs multiiurisdiqciul [FN157] da multi-

disciplinur praqtikas [FN158]. iuristis roli aseve unda moicavdes araSejibrobiTi 
saxis warmomadgenlobas. Cven, rogorc iuridiuli sferos saganmanaTleblo sferos 
warmomadgenlebma, aucilebelia ara mxolod mivdioT cvlilebebs, aramed am sferos 
ganviTarebis iniciativac aviRoT xelSi .   

 

a) keTilsindisierebis standarti  

zogi SemTxvevaSi mediaciaSi keTlisindisieri monawileoba daculia [FN159]. am 
sakiTxis detaluri ganxilva, misi uaryofiTi da dadebiTi mxareebis gamoyofiT, Se-

saZloa sxvaganac Segvxvdes [FN160]. amjerad misi mokle mimoxilva iqneba warmodgeni-
li. miuxedavad imisa, rom keTilsindisierebis standarti SemoTavazebulia, rogorc 
iuristebis eTikurobis sakiTxi, sasamarTlos ukve gaTvaliswinebuli aqvs mediaciaSi 

monawileoba keTilsindisierebis moTxovniT [FN161]nebismieri midgomisas. saTanado 
ZalisxmevisaTvis  saWiroa Tavdapirvelad imis ganxilva daiwyos, Tu rogori SeiZleba 
iyos es standarti Tu valdebuleba.  

keTilsindisiereba mediaciaSi ar gulisxmobs imas, rom SeTanxmeba ukve miRweu-

lia [FN162]. keTilsindisierebis demonstrirebisaTvis araa aucilebeli mxareebma da-

va moagvaron [FN162]. 
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savaldebulo keTilsindisiereba TavisTavad ar niSnavs SeTanxmebis miRwevas. 
piriqiT, darwmunebuli var, rom arsebobs bevri SemTxveva, rodesac arcerTi mxare ar 
avlens keTilsindisierebas mediaciaSi, magram mxareebi mainc aRweven SeTanxmebas. ro-
gorc irkveva, davis mogvareba ar aris, da ar SeiZleba iyos, mediaciis absoluturi an 

erTaderi mizani [FN163]. es procesi SesaZloa iyos nayofieri da sasargeblo im Sem-

TxvevaSic ki, Tu SeTanxmeba ar aris miRweuli [FN164]. 
keTilsindisiereba ar avaldebulebs mxareebs, hqondeT davis mogvarebis  gul-

wrfeli survili da arc saWiroebs sxva monawileebTan an mediatorTan mis srul ga-
momJRavnebas. mediaciaSi informaciis gacvlas sasicocxlo mniSvneloba aqvs. mosa-
lodnelia, rom keTilsindisierebis elementma savaldebulo gaxados garkveuli rao-

denobiT informaciis gaziareba [FN165]. gamJRavnebuli informaciis moculoba, erTi 
mxriv, damokidebulia monawileebis nebaze. patiosneba am informaciis gamJRavnebisas 
iTvleba keTilsindisierebis ZiriTad maxasiaTeblad da moTxovnad. Tumca mxolod 
`dadebiTi moqceva~ ar iTvleba keTilsindisierebis elementad. SesaZloa piri iyos 
kargi partniori, magram davis gadawyvetisaTvis ar gadadgas saTanado nabijebi. zog-
jer  `dadebiTi mxaris~ rolSi yofna im taqtikis nawilia, romelic saWiroa SedarebiT 
gulubryvilo mxaris yuradRebis mosaduneblad, rogorc es xdeba egreT wodebuli 

kargi-cudi policielis taqtikis dros [FN166]. moTxovnebisa Tu winadadebebis cva-
lebadoba da moqnilobac ar iTvleba keTilsindisierebis aucilebel elementad 

[FN167]. sinamdvileSi, keTilsindisierebis maxasiaTeblad ar unda ganisazRvros SeTa-
vazebul winadadebaTa Sinaarsi.   

termin keTilsindisierebas SesaZloa da mosalodnelia uamravi mniSvneloba 
hqondes da swored am bundovanebis gamo Zalze problematuria misi standartis Semu-

Saveba. a priori keTilsindisierebis kritika nawilobriv gamowveulia obieqturi stan-
dartebisa da Sedegis gaTvaliswinebis simwiriT, da aseve imiT, rom keTilsindisiere-
ba Tu arakeTilsindisiereba erTi konkretuli piris mosazrebebzea damokidebuli 

[FN168]. 
[FN168] sawyis etapze aucilebelia specifikuri gansazRvreba, raTa Camoyalibdes 

detaluri da xelsayreli instruqciebi, rac mediaciaSi qcevis obieqturi standarte-
bis procesamde migviyvans. aseTi saxis specifikuroba sxvadasxva mimarTulebiT iqneba 
xelsayreli. magaliTad,    mediaciis monawileebma unda icodnen, ra moeTxovebaT. deta-
luri normebi daexmareba mediators, gansazRvros, rodis unda miiRos gadawyvetileba 
da, aseve, saWiroa Tu ara sasamarTlos daxmareba gadawyvetilebis aRsasruleblad. Tu 
keTilsindisierebis ganmartebebs sxva konteqstSi SevxedavT, davinaxavT, rom umTavre-
si moTxovnebi molaparakebis segmentSia gaTvaliswinebuli. mediaciis procesi ufro 
adre iwyeba. momzadeba da daswreba mediaciis procesis saWiro da aucilebeli etapebia. 
sasamarTlo amJamad gascems mediaciaze daswrebis da informaciis winaswari gacvla-ga-

mocvlis gankargulebas [FN169]. es aris Zalze mniSvnelovani sakiTxebi mediaciis speci-
fikuri regulaciis SemuSavebisas da cxovrebaSi gatarebisas.  

momzadebasa da daswrebasTan erTad, qvemoT moyvanili sia gvawvdis qcevis reko-
mendebul mimarTulebebs, rac ayalibebs keTilsindisierebis standartis elementebs. 
esenia: mediaciaze saTanadod momzadebuli misvla, yvela saWiro gadawyvetilebis mim-
Rebis daswrebis aucilebloba (sasurveli ar aris telefonis an sxva komunikaciis sa-
Sualebebis gamoyeneba); sxva mxareebis interesebis gaTvaliswineba; sxva mxareebis mos-
menisa da maTi poziciebisa da interesebis gagebis survili; diskusiisaTvis momzadeba 
ara mxolod sakuTari klientebisaTvis saintereso sakiTxebze, aramed sxva monawilee-
bis sakiTxebis da interesebis mosmena; Ria da gulwrfel diskusiebSi CarTva, rac na-
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Tels mohfens sxvadasxva mxaris poziciebs da daexmarebaT urTierTgagebaSi; pirdapir 
kiTxvebze pasuxis gacemisas simarTlis Tqma; ganzraxulad mxaris SecdomaSi Seyvanis 
dauSvebloba; mxareTa poziciebis detaluri analizi; racionaluri axsna, Tu ratom iq-
na mxolod es specifikuri winadadeba SeTavazebuli, an ratom iqna uaryofili.  

keTilsindisiereba aseve unda moicavdes mediaciis dros sxva perspeqtivisaTvis 
mzadyofnis survilsac. ar aris aucilebeli mxareebi SeTanxmdnen, isic sakmarisia 
ecadon, gaigon gansxvavebuli mosazrebebi da, sul mcire, gaazrebis gareSe ar uaryon 
is, rasac meore mxare sTavazobs. iuristis perspeqtividan gamomdinare, sasurvelia 
damatebiTi rekomendaciebis micema, magaliTad klientisTvis nebis darTva, ganixi-

los sakiTxi uSualod mxaresTan an mediatorTan [FN170]. fokusireba isev xdeba moda-
ve mxareebs Soris informaciis Tavisuflad gacvlaze. efeqturi komunikacia da pro-
cesSi aqtiuri CarTuloba mediaciis umTavresi maxasiaTeblebia.  rogorc moTxovna, 
mniSvnelovania, keTilsindisierebis aucilebloba ecnobis monawileebs mediaciis 
dawyebamde. Sesabamisad, keTilsindisierebis principi unda  axsnas Tavad mediaciis 
procesis warmodgenisas. miuxedavad imisa, rom keTilsindisierebis moTxovna aseve 
SesaZlebelia damyardes kanoniT, sasamarTlo wesiT an mediaciaSi arsebuli praqti-

kiT [FN171], am  SemTxvevaSi yuradReba eqceva iuristis eTikur wesebSi am standartis 
CarTvas.   

 

b) minimaluri gonivruli monawileobis standarti 

zogi amtkicebs, rom mediaciaSi monawileobis tvirTi unda Semsubuqdes da amis-
Tvis minimaluri gonivruli standartebi dawesdes. 

[FN172] igi unda moicavdes momzadebisa da CarTulobis iseT standarts, rome-
lic keTilsindisierebis standartTan SedarebiT naklebad mZimea, magram, miuxedavad 
amisa, sakmaod efeqturia iurist warmomadgenlebisTvis mediaciaSi CarTulobis 
adekvaturobis mniSvnelobaze yuradRebis gasamaxvileblad. momzadeba Zalze mwvave 
sakiTxia, radganac mediacia didadaa damokidebuli komunikaciaze.   

mediaciis procesSi komunikacias sasicocxlo mniSvneloba aqvs, imdenad, ramde-
nadac mxareebma unda SeZlon gaigon erTmaneTis perspeqtivebi da poziciebi, raTa mi-
aRwion erTobliv, damakmayofilebel Sedegebs. din Sermani amtkicebs, rom es winapi-
roba emsaxureba mxareebisa da iuristebis gulwrfel da miukerZoebel CarTulobas 
da rom relevanturi informaciis gulwrfeli gamovlena unda daexmaros ormxrivad 

misaRebi davis mogvarebis sakiTxs [FN173]. Tumca Sermani adasturebs, rom Suamavloba 
ukeTesad moqmedebs, rodesac mxareebi `amJRavneben mosmenisa da sxvebis interesebis 
gagebis survils, komunikacias amyareben detalebze da aseve racionalurad xsnian 
maT winadadebebs”. igi amtkicebs, rom aseTi donis komunikacia ar unda iyos savalde-

bulo da maTi aRsruleba ar unda moxdes sasamarTlo sanqciebiT [FN174]. misi sapiris-
piro damokidebuleba savaldebulo midgomis mimarT warmoSobilia nebayoflobiTi, 
SeTanxmebuli mediaciis procesis TvalTaxedvidan, sadac mxareebi uflebamosili 

arian miaRwion sakuTar gadawyvetilebas mediatoris daxmarebiT [FN175]. igi aseve aR-
niSnavs, rom sasamarTlo Careva gamarTlebulia, imdenad, ramdendac is mediacias uwe-
sebs mxolod fakultatiuri xasiaTis procesSi monawileobas, rac ar arRvevs mxaree-

bis uflebebs, rogoricaa, magaliTad, SeuTanxmebloba [FN176]. 
   Sermani gvTavazobs, monawileobis alternatiul moTxovnas, rogoricaa `mini-

maluri gonivruli monawileobis standarti~. Sermani amtkicebs, rom mediacia davis 
alternatiuli gadawyvetis SedarebiT arastruqturirebuli formaa da amitomac mo-
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nawileobisTvis naklebi formalobaa saWiro [FN177]. standarti gamarTlebulia, Tum-
ca saWiroa CarTulobis procesis garkveuli done arsebobdes, raTa davamtkicoT, 

rom es procesi ar aris gamousadegari [FN178] da rom igi daexmareba mediacias miaRwi-
os Tavis ZiriTad mizans, stimuls aZlevs mxareebs imoqmedon davis mogvarebis inte-

resebidan gamomdinare [FN179]. minimaluri gonivruli monawileobis standarti miza-
ni araa saqmis amomwuravi warmodgena, Tumca is moiTxovs ufro mets, vidre Sesabamisi 
sakiTxis Sesaxeb mxareebis zogadi diskusia, erTmaneTis mosmena an mxareTa pozicieb-

ze saTanado reaqciaa [FN180]. Sermani aRniSnavs, rom yvela sakiTxis Sesaxeb Tu ver 
SevZlebT informaciis gamoaSkaravebas, SesaZloa aman gamoiwvios meore mxaris Tval-
Si dasusteba, ris gamoc Semcirdeba SeTavazebuli winadadeba, magram es aris strate-

giuli riski, rac mxares unda hqondes Tavis Tavze aRebuli [FN181]. cxadia, es aris da-
balansebis mcdeloba imisa, rac mniSvnelovania mediaciaSi, aRniSnuli ki warmoadgens 
sasamarTlos warmomadgenelTa mxridan sasamarTloSi saqmis ganxilvis kontrols 

[FN182]. 
    mediaciis mizania mxareebis ZiriTadi interesebis gansazRvra im imediT, rom 

miiRweva orive mxarisaTvis damakmayofilebeli Sedegi. Sermani amtkicebs, rom miuxe-
davad amisa, realobaSi SeuZlebelia avkrZaloT SeniRbuli WeSmariti interesebisa da 

ZiriTadi miznebis gamoxatva. [FN183] igi SiSobs, rom sasamarTlo daibneva gansajos 

subieqturi molaparakeba, ramac SesaZloa Zalze SezRudos mxaris avtonomia. [FN184] 
amgvarad, Sermani gamoxatavs Tavis wuxils mediaciaSi qcevis iseTi stadnartis Semu-
Savebis SeuZleblobis gamo, romelic Seesabameba mediaciis miznebs. igi amtkicebs, 
rom, `profesionalizmis” kodeqsis msgavsad, es standartebi unda iyos sasurveli, 
vidre savaldebulo da sanqciebiT uzrunvelyofili.    amdenad, aseTi sasurveli 
standarti saganmanaTleblo sistemaSic Tavis wvlils Seitans da namdvilad Rirs ma-
Ti damatebiTi ganxilva.  

 

g) mzrunvelobis eTikis standarti  

zogierT SemTxvevaSi, komentatorebi moiTxoven saadvakato praqtikaSi mzur-

nvelobis eTikis gamoyenebas [FN185]. mzurnvelobis eTikis standarti ufro zogada-
daa ganxiluli, gansakuTrebiT ki im kuTxiT, Tu ramdenad SeuZlia mas Secvalos iu-

ristis ZiriTadi eTikuri pasuxismgeblobebi [FN186]. mzrunvelobis eTika, Tu morali 
farTo mcnebaa. magaliTad, mzrunvelobis eTikis gansazRvreba aseTia: `gadametebuli 
mzrunveloba da TanagrZnoba dazaralebuli an safrTxeSi myofi piris an pirTa jgu-

fis mimarT~ [FN187]. mzurnvelobis eTikis standarti miiCneoda, rogorc `kanonisa da 

misi dazaralebul mxareebze zegavlenis mimarT kritikuli midgoma~ [FN188]. is aseve 

iTvleba moraluri da filosofiuri xedvis safuZvlad [FN189]. 
`mzrunvelobis eTikis” standarti SemogvTavaza karol giliganma, rogorc `mar-

Tlmsajulebisa Tu uflebebis eTikis” sapirispiro danawesi [FN190]. man daamtkica, 
rom uflebebi mimarTulia moralis mxolod erT-erTi formisaken da arsebobs sxva 
formac, kerZod, `mzrunvelobis eTika”. mzrunvelobis eTika yuradRebas amaxvilebs 
ara uflebebsa da movaleobebze, aramed orientirebulia adamianebs Soris kavSirze 

[FN191]. aseTi midgoma moicavs `urTierTobis eTikas”, romelic `sxvebTan gulisxmie-

ri kavSiris damyarebasa da am kavSiris SenarCunebas” aniWebs upiratesobas [FN192]. 
mzrunvelobis eTikas mxareebisTvis zianis miyenebis minimumamde dasayvanad Se-

saZloa aseve mosdevdes konkretuli nabijebis gadadgmis pasuxismgebloba. mzrunve-
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lobis eTika, romelic giliganma ganixila, xSirad miCneulia, rogorc qalis feminis-

turi eTika an qalis xmis ufleba [FN193]. amJamad am sakiTxze intensiuri diskusia mim-

dinareobs [FN194]. sxvebi amtkiceben, rom aseTi saxis mzurnvelobis eTika nebimismier 
adamianSi moraluri TviTSegnebis nawili unda iyos. am adamianTa ricxvSi iuristebic 

Sedian [FN195]. mzrunvelobis eTikis miReba ganxilul iqna, rogorc msoflio iuridi-

uli praqtikis Sesacvleli saSualeba [FN196]. amJamindeli eTikis kodeqsebi garkveul 
informacias mainc iZleva mzrunvelobis eTikis gaTvaliswinebis SesaZleblobis Sesa-

xeb [FN197]. miuxedavad imisa, rom mzrunvelobis eTikis Sesaxeb diskusiebi dakavSire-
bulia iuristebis TvalTaxedvasTan, zogadad aseTi eTika Seiqmna iuristebsa da kli-

entebs Soris urTierTobis pirobebSi [FN198]. unarebi, romlebsac moicavs mzrunve-

lobis eTikis standarti, gulisxmiereba da mosmenaa [FN199]. yovelive es yvelaze Sesa-
ferisi mediaciisTvisaa. mediaciis procesis umetesi nawili damokidebulia komunika-
ciaze, mosmena ki komunikaciis umniSvnelovanesi elementia. rogorc mzrunvelobis 
eTika upirispirdeba uflebebisa da marTlmsajulebis mimarTulebebs, aseve Sejib-
robiTobis sistema SesaZloa daupirispirdes mediacias. SejibrobiTobis sistemis sa-
fuZvelia uflebebis dadgena da dacva. mediaciaSi saboloo gadawyvetilebis miReba 
SesaZlebelia samarTlianobis da uflebebis Sesaxeb araTu konkretuli gadawyveti-
lebis miRebis gareSe, aramed maT Sesaxeb diskusiis saerTod gamoricxviT. eTikis ase-
Ti midgoma mediaciaSi qcevebis standartebis amosavali wertilia. amgvarad, mzrun-

velobis eTika mediaciis moraluri safuZveli gaxda [FN200]. 
 mzrunvelobis eTika moicavs piris saqmianobaSi gulisxmierebisa da mzrunve-

lobis warmoCenas. komentatorebi Tanxmdebian, rom es gansxvavebul gavlenas iqoniebs 

advokatisa da klientis urTierTobaze, dawyebuli klientis avtonomiiT [FN201] dam-

Tavrebuli advokatis meti kontrolis SesaZleblobiT [FN202]. mzrunvelobis eTika 

aseve ganxilulia, rogorc komunikaciis `oqros kanoni” [FN203]. ufro konkretulad 
ki, aseTi saxis eTika yuradRebas amaxvilebs mosmenaze sxvebis mosazrebebis, grZnobe-

bisa da survilebis gagebis mizniT [FN204]. esec mediaciis mniSvnelovan ingredientad 
miiCneva. mediatoris mizania daexmaros mxareebs komunikaciaSi da sxvebis mosazrebe-
bis ukeT gagebaSi (da ara maincdamainc saboloo SeTanxmebis miRwevaSi). iseTi advoka-
tis monawileoba procesSi, romelsac kargad eqneba gaazrebuli procesis miznebi, 
Zalze waadgeba am miznebis reliazacias.  

 mzrunvelobis eTikis damcvelebi mxars uWeren sakuTari interesebidan `sxvebis 
interesebisaken” svlas da `adamianTa urTierTdamokidebulebis” realizebasa da Se-

fasebas [FN205]. sakuTari interesis `sxvebis interesTan” Sepirispirebis sakiTxi ga-
moxatuli iyo kidev erTi komentatoris mier, romelmac aRniSna, rom Cven mediaciis 
WeSmariti miznebi kargad ar gagvicnobierebia, Tu mxolod sakuTar interesebs 

vcnobT [FN206]. sakuTari interesis kargad Seswavlac TavisTavad mediaciis warmar-
Tvis TvalsazrisiT windaxedulebaa. dadgeba dro, roca advokatebic da klientebic 
gulwrfelad gaiTvaliswineben procesSi monawile sxva pirebis interesebs da media-
cia daefuZneba adamianebis urTierdamokidebulebas. am etapze saqmeebis umetesoba 
Tavdapirvelad marTlmsajulebis msjelobis sagania da amis Semdeg xvdeba mediaciis 

mrgval magidasTan [FN207].  
profesor buSis azriT, mediaciaSi mxareebis warmomadgeneli iuristebisaTvis 

axali eTika SesaZloa moicavdes `adamianis bunebis gansxvavebul koncefcias — vin an 
rani varT ... adamianebi ar arseboben calke, kavSiris gareSe, erTmaneTisagan gancal-
kevebuli individebi, aramed isini arian arsebebi, romlebsac Sinagani kavSiri aqvT er-
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TmaneTTan, miuxedavad Cveni gancalkevebiT yofnisa” [FN208]. profesormabuSma aseve 
aRniSna, rom riskini Tavis naSromSi `mediacia da iuristebi~, Seexo mediaciis proces-

Si CarTuli iuristebis eTikis specifikur sakiTxebs [FN209]. Tema, romelic ganixila 
riskinma, mzrunvelobis da kavSiris eTika iyo.riskinis mixedviT, aseTi saxis eTika me-
diaciis safuZvelia, romelic xsnis, Tu ratom moiTxovs mediacia iuristebisagan gan-

sxvavebul filosofiur rukas [FN210]. 
bevrs awuxebs is faqti, rom aseTi TanamSromlobaze dafuZnebuli  mzrunvelo-

bis eTika safrTxeSi Caagdebs klientebs [FN211]. mzrunvelobis eTika ar moiTxovs, 
rom iuristma yvelaze erTnairad izrunos[212]. SesaZlebelia, mediaciaSi iuristma 
izrunos Tavis klientze, warmoaCinos misi interesebi da imavdroulad sxva mxaris mi-
marTac gamoavlinos mzrunveloba. aqtiur mosmenaSi iseTi unarebi monawileobs, rom-
lebsac mediatorebi TviTonve iyeneben ormxrivi interesebis sferoebis Tu saerTo 
SesaZleblobebis gamosavlenad. swored interesebze aseTi orientacia axdens gavle-

nas SemdgomSi saerTo da misaRebi gadawyvetilebis miRwevaze [FN213]. ufro metic, 
rodesac xdeba konfliqtSi CarTva,  individebs umetesad surT, vinmem mousminos. miu-
xedavad imisa, rom ZiriTadad mediatori am rols asrulebs, ufro efeqturia Tu ma-
gidasTan mjdomi sxva mxareebic imaves gaakeTeben, gansakuTrebiT ki konfliqtis epi-

centrSi myofebi [FN214]. 
 

d) komunikaciis standarti  

komentatorebi, romlebic ganixilaven iurist-warmomadgenlis rols mediacia-

Si, aseve rekomendacias uweven komunikaciis eTikas [FN215]. igi gansxvavdeba amJamin-
deli moTxovnebisagan, romlis mixedviTac iurists  gansaxilveli sakiTxis Sesaxeb 

klientebTan aqvs urTierToba. [FN216] ufro metic, mas sxvadasxva saxis komunikacia 
sdevs Tan. aseTi saxis eTika aRiarebs, rom adamianebs Soris arsebuli urTierTobis 

safuZveli TviT komunikaciaa [FN217]. es eTika did mniSvnelobas aniWebs iseTi gzebis 

dadgenas, rogoricaa `konfliqtis procesis gavla humanuri gziT” [FN218]. aseTi sa-
xis eTika moiTxovs, damatebiT mieqces yuradReba komunikaciis Sesaxeb swavlebasa da 

treiningebs [FN219]. mediaciaSi arsebuli warmomadgenlebis eTikuri standartebi 
aseve SeiZleba moicavdes empaTiis, anu gulisxmierebis eTikas, romelic TavisTavad 
SesaZloa CaiTvalos komunikaciis procesis nawilad.  

 

e) altruizmis standarti  

albaT iarsebebs garkveuli sazomi, ris mixedviTac SesaZloa Sefasdes calkeu-

li altruizmis eTika [FN220]. praqtikaSi empaTiis danergva altruizmis gamoxatule-

bis erT-erTi gzaa  [FN221]. igi mzrunvelobis eTikis msgavsia, radganac erTi yuradR-
ebas amaxvilebs meoreze. advokaturisaTvis `oqros wesis” gamoyeneba altruizmis 

koncefciaSic ikveTeba [FN222]. oqros wesis damkvidreba mediaciaSi sxva SemoTavaze-
bad iTvleba, romelic damatebiT ganxilvasa da gaazrebas imsaxurebs.  

 

v) damatebiTi eTikuri standartebi 

da mainc, zogierTis azriT, saWiroa TanamSromlobis eTikis SemuSaveba. miuxeda-
vad imisa, rom es SeiZleba CaiTvalos sxva iseTi eTikuri principebis ganuyrel nawi-
lad, rogoricaa keTilsindisiereba da mzrunveloba, ris Sesaxebac Cven zemoT ukve 
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gvqonda diskusiebi da winadadebebic CamovayalibeT, sasurvelia,  Tu  damatebiT de-
talebsac ganvsazRvravT.  

patiosnebis an samarTlianobis eTikis danergvac SesaZlebelia. rogorc ganvixi-
leT, didi interesi arsebobs imisa, Tu ra gavlena aqvs 4.1 regulacias  da misi komen-

tarebis gamoyenebas [FN223] mediaciis konteqstSi [FN224]. miuxedavad imisa, rom pati-
osnebis eTika SesaZloa gaxdes keTilsindisierebis eTikis nawili da SesaZloa igi 
mzrunvelobis eTikisaTvisac iyos damaxasiaTebeli, mainc kargi iqneba qcevis am aspeq-

tis calke gamoyofa, gansakuTrebiT ki 4.1. regulaciis bundovanebis fonze [FN225]. 
sicocxlisunariani eTikis kodeqsis Camoyalibebis zemoxsenebuli elementebi swo-
red is zusti nabijebia, romlebsac aqvT potenciali, iqcnen konkretul saxelmZRva-
nelo principebad, aseve moxdes maTi ganzogadebac, magaliTad, aseTi SeiZleba iyos 
oqros wesis gamoyeneba.  

sxvebs miaCniaT, rom saWiroa iuristebSi arsebobdes emociuri potenciali, ro-

melsac xSir SemTxvevaSi ver vxvdebiT [FN226]. es elementi SesaZloa CaiTvalos 
mzrunvelobis an altruizmis eTikis laitmotivi. Tumca unda iTqvas, rom emociiis 
Secnobis eTika ufro met yuradRebas miaqcevs am unars. adamianis emociebis Secnobis 
unari SesaZloa mraval eTikur WrilSi iqnes ganxiluli, Tumca misi SemdgomSi deta-
lurad gaazreba ukeTesi iqneba.  

mediaciaSi eTikuri sakiTxebis ganxilva moicavs da wina planze swevs Terapiuli 

iurisprudenciis princips [FN227]. Terapiuli iurisprudencia (Therapeutic Jurisdiciton- 
TJ) ufro farTodaa ganmartebuli, rogorc samarTlis da iuridiuli procesis mid-
goma, romelic miiCnevs, rom qmedebebi, romlebic gatarda, unda iyos individebisaT-
vis, xSir SemTxvevaSi klientebisaTvis  sasargeblo da samkurnalo, Tumca, zogierTis 

azriT, aseTi praqtika aseve Terapiuli da sasargebloa iuristebisaTvis [FN228]. Te-
rapiuli iurisprudencia yuradRebas amaxvilebs individebis janmrTelobaze kanonis 
gavlenaze. sxva sityvebiT rom vTqvaT, nebismieri ram, rac zrdis fsiqologiur da fi-

zikur keTildReobas, Terapiuli iurisprudenciis kompetenciaSi Sedis [FN229]. miu-
xedavad imisa, rom am midgomis ganmarteba farToa da asaxsnelad rTuli, Terapiuli 
iurisprudencia advokaturis praqtikis interdisciplinaruli midgomaa, romlis mi-

zania individebis fizikuri Tu mentaluri janmrTelobis xelSewyoba [FN230]. zogs 
miaCnia, rom garkveuli msgavsebaa Terapiul iurisprudenciasa da davis alternati-

ul gadawyvetas Soris, gansakuTrebiT ki mediaciasTan msgavsebas miuTiTeben [FN231]. 
Terapiuli iurisprudenciis erT-erTi aRmoCenaa TviTgamorkveva, rac niSnavs  indi-
videbis Sexedulebebis dafasebas. es perspeqtiva mediaciis safuZvlis analogia. 

 sabolood, unda iTqvas, rom Rirs iuristis saqmianobisTvis axal metaforebis 
gamoyeneba, radganac maT adamianTa rwmenis sistemis Camoyalibebis didi Zala gaaCnit 

[FN232]. profesori keri menkel-midoum SemogvTavaza cocxali magaliTebi, rodesac 
man rekomendacia gauwia iuristebis `saomari istoriebis” `mSvidobian ambebad” gadaq-

cevas [FN233]. es aris azrovnebisa da qcevisi iseTi tipi, romelic am models ganviTa-
rebis saSualebas aZlevs .  

arcerT  SemTxvevaSi ar vamtkiceb, rom yvela kiTxvaze maqvs pasuxi. sinamdvile-
Si, rac mets vfiqrobdi  naSromze, miT meti damatebiTi kiTxva damebada. ufro meti sa-
muSaoa Casatarebeli am sakiTxTan dakavSirebiT, magram mimaCnia, rom is aucileblad 
unda Catardes. zogierTs SedarebiT specifikuri rekomendaciebi aqvs gaweuli media-
ciaSi iuristis rolTan dakavSirebiT. me ganvicdi imas, rom, miuxedavad aseTi sa-
ucxoo perspeqtivebisa rogorc TeoriaSi, aseve praqtikaSi [FN234], iuristebi ar iqne-
bian motivirebuli Secvalon midgoma, sanam es ar iqneba savaldebulo. 
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 iqneba es mzrunvelobis Tu komunikaciis eTika, keTilsindisiereba Tu gonivru-
li monawileoba an sxva msgavsi termini — unda dadgindes norma an normaTa erTobli-
oba, romelic rekomendacias gauwevs an moiTxovs mediaciaSi specifikur qcevas. Tu 
mediacia unda  SenarCundes, rogorc unikaluri, masStaburi procesi, romelic mxare-
ebis kmayofilebas iwvevs, maSin mediaciis procesSi CarTuli iuristebis qcevebis 
praqtika da procedurebi unda Seicvalos. cvlileba iuridiuli ganaTlebidan unda 
daviwyoT.  

 

VI. daskvna: damatebiTi msjelobebi — qmedebisken mowodeba  

mosalodneli da bunebrivia, rom radikalurad gansxvavebuli standartebis, Ri-
rebulebebisa da unarebis dawesebisas damatebiTi kiTxvebi Cndeba. magaliTad, SeuZ-
lia Tu ara erTsa da imave pirs warmoadginos klienti SejibrebiTobis sistemaSi, Sem-
deg ki ufro metad TanamSromlobaze dafuZnebul procesSi monawileobdes, rogorc 

mxaris warmomadgeneli? ufro xatovnad rom davsvaT kiTxva [FN235], SeuZliaT ki cno-
bil mglebs gadaiqcnen efeqtur cxvrebad? 

 Cemi azriT, amaze martivi pasuxi arsebobs _ es damokidebulia TiToeuli indi-
vidis xasiaTze. erTi SesaniSnavi analizi gvauwyebs iuristebis qcevis Secvlisa Tu 
modificirebis Sesaxeb. profesorma suzan daikofma Tavisi kvlevaSi aRniSna, rom sa-
marTlis skolaSi adamianebi Sedian specifikuri TvisebebiT da fsiqologiuri midgo-
miT, isini ganwyobili da momarTuli arian SejibrebiTobisken da ara davis gadawyve-

tisaken [FN236]. SejibrebiToba moicavs iseT Tvisebebs, rogoricaa konkurencia, emo-
ciuri sakiTxebis mimarT grZnobebis gareSe moqmedeba da, mzrunvelobis nacvlad, 

‘uflebebze’’ orientacia [FN237]. statistika gviCvenebs, rom isini, visac ar SeuZliaT 
davis mogvareba da SejibrobiTobaze dafuZnebuli azrovneba, samarTlis skolidan 

iricxebian [FN238]. mosalodnelia, rom es is individebi arian, romlebic ufro Tanam-

Sromlobasa da mzrunvelobaze arian orientirebuli [FN239]. daikofi aseve xazs us-
vams im faqts, rom iuridiul praqtikaSi arc arsebobs survili imisa, rom Seicvalos 

es Tvisebebi. iTvleba, rom isini aucilebelia iuridiuli [FN240], umetesad ki Sejib-
robiTobis sistemisaTvis. daikofi aRniSnavs, rom albaT Rirs cvlileba ganxorciel-

des, magram amasTan sifrTxiliT unda movekidoT am sakiTxs [FN241]. igi aseve uTiTebs, 

rom aucilebelia am sakiTxis damatebiTi kvlevebi da ganxilvebi [FN242]. qceva SesaZ-

loa Seicvalos, xasiaTis Secvla ki sakmaod rTulia [FN243]. Tu  Cven advokatebs sxva-
dasxva rols SevTavazebT, maTi gansxvavebuli xasiaTic unda gaviTvaliswinoT, raTa 
isini advilad moergon  gansxvavebul praqtikul saqmianobas. 

Tumca vafaseb im Sedegebs, romelic daikofma warmogvidgina da vaRiareb, rom 
individebis ZiriTadi piradi Tvisebebi ase martivad ver Seicvleba. me aseve mjera, 
rom axali iuristebis ganaTleba da gamocdileba ar unda darCes daufasebeli. dama-

xasiaTebeli Tvisebebi unda moicavdes SejibrebiTobasa da konkurencias [FN244], mag-
ram aseve unda vicodeT, rom antagonizmisa da agresiis garkveuli doza, romelic ga-
moiyeneba SejibrobiTobis sistemaSi, swavlebisa da modelirebis produqtad iTvleba 

[FN245]. samarTlis skolaSi iuristebi TiTqmis daprogramebuli arian da iyeneben Se-

jibrebiTobis midgomas [FN246]. iuridiuli ganaTleba mizania, ganviTardes Cveuli 

tendenciebi konkurenciasTan mimarTebiT  [FN247]. 
sasamarTlo procesis SejibrebiTobis sistema ZiriTadi CarCoa iuristebisaT-

vis, romelic maTTvis ukve Zalian nacnobia da romelic dResdReobiT Zlierdeba. iva-
raudeba, rom Zalian rTulia, SeuZlebelic kia iuristebis gadarwmuneba, scadon me-
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diacia da sakiTxebs ufro TanamSromlobiTi ganwyobiT miudgnen [FN248]. TanamSrom-
lobasa da mediaciaSi arsebul siZneleebze sainteresoa devid hrisikis msjeloba. igi 
exeba sasamarTlo ganxilvis monawile iuristis azrovnebasa da principebs. gansxvave-
buli tipis pirovnulobidan gamomdinare, hrisiks da ernestos, didi winaaRmdegobebi 
hqondaT zogierT koncefciasTan dakavSirebiT, romlebic simpoziumze iqna warmodge-
nili. magaliTad, rogoricaa keTilsindisierebis da mediaciaze informaciis gamJRav-

nebis valdebuleba [FN249]. gasakviri araa, radganac raRac periodis ganmavlobaSi er-
nesto praqtikosi iuristi iyo; hrisiki uTiTebs, rom ernestos mosazreba praqtikosi 

iuristebis azris gamoZaxilia [FN250]. Tu es marTalia, maSin Zalian rTuli iqneba kon-
kurentuli gamokidebuleba gadavides TanamSromlobiT damokidebulebaSi, roca saqme 
gvaqvs iseT sferosTan, sadac SejibrebiTobis tendenciebia gaZlierebuli.  

zogierTi komentatoris azriT, azrovnebis forma, romelic saWiroa problemis 
Tu davis mogvarebisaTvis, `fundamenturad SeuTavsebelia efeqturi saproceso ad-

vokatebis azrovnebis formasTan” [FN251]. sinamdvileSi, saproceso advokatebi, prob-

lemis Tu davis momgvareblebis sapirispirod, diplomatebs hgvanan  [FN252]. sxva 
sityvebiT rom vTqvaT, mwvave sakiTxi is aris, rom sasamarTlo mxareebis brZolam  un-
da ganapirobos `cecxlis Caqroba~, raTa mediacia produqtiuli gamovides. Sejibre-
biTobaze orientirebuli iuristebis temperamentis daokeba zogjer rTulia. aqedan 
gamomdinare, aucilebelia mediaciisTvis gansxvavebuli `momrigebeli damcvelis” ar-

seboba [FN253]. 
damoukidebeli momrigebeli advokatis ideasTan mWidrod aris dakavSirebuli 

TanamSromlobiTi saadvokato praqtika, romlis Seqmnis safuZvelia saqmis kreatiu-
li, efeqturi da sicocxlisunariani gadawyveta davis sasmarTloSi warmarTvamde 

[FN254]. iuristebi, romlebic SerCeuli arian, rogorc `TanamSromlobiTi advokate-
bi” an `momrigebeli advokatebi” qarqaSSi ageben TavianT xmlebs da amis nacvlad muSa-

oben erTad, raTa uzrunvelyon saboloo, ormxrivad misaRebi Sedegi [FN255]. erT-er-
Ti aucilebeli mtkicebuleba, romelic TanamSromlobiTi saadvokato praqtikis dam-
cvelebis mier iqna warmodgenili, isaa, rom sasamarTlo procesis iuristebi aseTi 

rolisaTvis Seuferebeli arian. maTi moqmedebis taqtika agresiulia [FN256]. sasamar-
Tlo procesi da TanamSromloba Sedgeba sruliad gansxvavebuli procedurebisa da 
politikisagan. amitom SemuSavda TanamSromlobiTi saadvokato praqtikis mkafiod 

Camoyalibebuli protokoli [FN257]. Tavisi arsiT, TanamSromlobiTi saadvokato 

praqtika [FN258] moicavs gundur da problemebis gadawyvetis kreatiul midgomebs. 
masSi Tavmoyrilia iseTi elementebi, rogoricaa Ria da patiosani komunikacia, Tanam-

Sromloba, keTilsindisiereba da mosmenis survili [FN259]. es midgoma Zalze uaxlov-
deba qcevas mediaciis procesze. saboloo mniSvnelovani gansaxilveli sakiTxia is, 
rom im SemTxvevaSi, Tu saqme ar mogvardeba, sasamarTloSi warmomadgeneli piri iri-
debs pasuxismgeblobas, an midis mediaciasa Tu arbitraJSi, ris Semdegac igi gamoeTi-
Seba saqmes konfidencialuri da SesaZloa kritikuli informaciis flobis gamo, ro-

melic mas SeiZleba mopovebuli hqondes TanamSromlobiTi procesis dros [FN260]. 
zogis azriT, isini, vinc SejibrebiTobis sistemas efareba, ar iTvlebian media-

ciaSi warmatebul kandidatebad. mSvidobis damyareba yvela mebrZolisTvis araa rTu-
li. Tu virwmunebT, rom  SejibrebiToba Tandayolili an SeZenilia, an orive erTad, 
Cven aseve unda miviRoT an davuSvaT ganaTlebisa da swavlebis SesaZlo gavlenac.  ro-
gorc zemoT aRvniSneT, ganaTleba sakvanZo elementia imisaTvis, rom SejibrebiTobis 
sistemis modeli TanamSromlobis da problemis mogvarebis sistemaSi gadavides 
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[FN261]. am saganmanaTleblo misiisaTvis yuradReba jer kidev ar migviqcevia. yuradR-
eba iyo gamaxvilebuli iuridiuli fakultetis studentebis treiningze, gamxdariy-
vnen mediatorebi, magram mcire yuradReba iyo gamaxvilebuli mediaciaSi iurist-war-

momadgenlis rolTan dakavSirebiT [FN262]. amJamindeli progresi, iuristis, rogorc 
problemis momgvareblis rolis transformireba am mimarTulebiT erT-erT mniSvne-

lovan Zalisxmevad iTvleba [FN263]. 
miuxedavad imisa, rom iuridiul ganaTlebaSi grZeldeba cvlilebebis Setana, es 

mcdelobebi studentTa umravlesobze ver iqoniebs gavlenas, vidre saadvokato praq-
tikis wesebi ar iqneba modificirebuli. rodesac iuridiuli skolis kursdamTavre-
bulebi gadian praqtikas, isini arsebuli principebiTa Tu parametrebiT xelmZRvane-
loben. rogorc ganvixileT, SesaZloa praqtikam zustad gansazRvros, rogori unda 
iyos  axali wesebi. axali regulaciebi warmoqmnis axleburad swavlebis aucileblo-
bas, romelic daexmareba individebs SemecnebiTi donis amaRlebaSi da  yoveldRiur 
praqtikaSi naswavlis gamoyenebaSi.  

eTikis wesebi kvlavac muSavdeba amerikis advokatTa asociaciis mier da Semdeg 
xelmisawvdomi xdeba StatebisTvis.  

praqtika, romelic orientirebulia eTikuri standartebis dawesebaze, sxvadas-
xva meTodebs gvTavazobs. iuristebi, romlebic warmoadgenen TavianT klientebs me-
diaciaSi, msgavs saqmianobas axorcieleben sxva StatebSic. amitomac, eTikuri valde-
bulebebis safuZvlebi mniSvnelovani sakiTxia rogorc nacionalur, ise globalur 
doneze. es koncefciebi, eWvgareSea, iTvleba multiiurisdiqciuli samarTlis praq-
tikis nawilad da damatebiT kvlevas, diskusiebsa da debatebs moiTxovs.  

vici, rom am naSromma ufro meti kiTxva warmoSva, vidre pasuxi, rac,SeiZleba iT-
qvas, winaswar ganzraxulic  iyo.  me ar vamtkiceb, rom warmodgenil sakiTxebTan da-
kavSirebiT maqvs Cemeuli gadawyveta, magram mjera, rom aucilebelia dialogis dawye-
ba. iuristebi Tavis Tavze iReben pausxismgeblobas, warmoadginon TavianTi kliente-
bi mediaciis procesze. Cven, iuristma-pedagogebma, advokaturasTan erTad, unda avi-
RoT pasuxismgebloba, rom isini amas kompetenturad SeZleben — SejibrobiTobis sis-
temis Sesaxeb fanatizmisa da mudmivi konkurenciis SegrZnebis gareSe. iuristebma un-
da SeZlon gansxvavebuli filosofiuli rukiT xelmZRvaneloba, unda aiTvison gan-
sxvavebuli perspeqtivebi, qcevebi da roli. am davalebis Sesasruleblad maT moeTxo-
vebaT axali unarebis SeZena da gansxvavebuli midgomebis Camoyalibeba. amis gakeTeba 
ki SesaZlebelia mxolod adekvaturi ganaTlebis da im regulaciebis wyalobiT, rom-
lebic aseTi qcevis parametrebs daadgenen. 

 
 

[FNa1]. profesor kovaks mieniWa ohaios saxelmwifo universitetis bakalavris diplomi da 
kolumbiis universitetis samarTlis skolis iuridiuli doqtoris wodeba. igi amJamad 
aswavlis texasis samarTlis skolaSi, misi specializaciaa mediacia da davis mogvarebis 
alternatiuli gadawyveta. is aseve xelmZRvanelobs mediaciis klinikas. madlobas 
vuxdiT david hrisiks da nensi raports aseTi sasargeblo rekomendaciebisaTvis, aseve 
kimberli vats, mis samecniero asistents, da fordhamis universitetis samarTlis 

skolis warmomadgenelს, Jaklin nolan helis, mxardaWerisaTvis.  
[FN1]. liuki 5:37-38 Luke 5:37-38 (New King James). 
[FN2]. gaiTvaliswineT, rom zogi alterantiuli davis mogvarebis meTods (“ADR”)  amsgavseben 

axal Rvinis WurWelSi Casxmul Zvel Rvinos. SeniSvna 53 da Tanmxlebi teqsti.  
[FN3]. ver SevewinaaRmdegebi RvinosTan analogis gakeTebas, radganac amis Sesaxeb saubris Se-

degad Seiqmna naSromi, romelic amerikuli asociaciis samarTlis skolis yovelwliur 
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Sexvedraze san-franciskoSi, napa-sonomasTan axlos iqna warmodgenili. msurs aseve vaRi-

aro, rom pirveli ar var, vinc msgavsi analogi gamoiyena. magaliTad, Paul H. Haagen, New Wi-
neskins for New Wine: The Need to Encourage Fairness in Mandatory Arbitration, 40 Ariz. L. Rev. 1039 
(1998). 

[FN4]. diskusiebi iuristebis Sesaxeb, romlebic sasamarTloze warsdgebian rogorc neitralu-

ri pirebi, ixileT keri menkel-medou Silence of the Restatement of the Law Governing Lawyers: 
Lawyers as Only Adversary Practice, 10 Geo. J. Legal Ethics 631 (1997) [hereinafter Menkel-Meadow, 
Silences of the Restatement], and Maureen E. Laflin, Preserving the Integrity of Mediation Through the 
Adoption of Ethical Rules for Lawyer-Mediators, 14 Notre Dame J.L. Ethics & Pub. Pol'y 479 (2000). See also 
Carrie Menkel-Meadow, Ethics in ADR: The Many “Cs” of Professional Responsibility and Dispute 
Resolution, 28 Fordham Urb. L.J. 979 (2001) (oTxi kritikuli sakiTxi alternatiuli davis 

mogvarebis praqtikaSi); Stephen K. Huber, The Role of Arbitrator: Conflicts of Interest, 28 Fordham Urb. 
L.J. 915 (2001) (diskusiebi arbitrebTa interesTa konfliqtebis da aseve sakiTxis 
adekvaturi midgomisas iuridiuli skolis warumateblobis Sesaxeb)   

[FN5]. jen r. sternlaiTi Jean R. Sternlight, Lawyers' Representation of Clients in Mediation: Using Economics 
and Psychology to Structure Advocacy in a Nonadversarial Setting, 14 Ohio St. J. on Disp. Resol. 269 (1999) 
(moqnili rolisa da klientsa da advokatebs Soris arsebuli pasuxismgeblobebis 
gadanawilebisaken mowodeba, nawilobriv mainc, klientis saWiroebebisa da barierebis 

mogvarebis mizniT). ixileT aseve John Cooley, Mediation Advocacy (1996); Eric Galton, Representing 
Clients in Mediation (1994) (Suamavlobisas klientebis warmodgena); Peter Robinson, Contending 
With Wolves in Sheep's Clothing: A Cautiously Cooperative Approach to Mediation Advocacy, 50 Baylor L. 
Rev. 963 (1998). 

[FN6]. amerikis advokatTa asociaciam davis mogvarebis seqciis meSveobiT daafuZna mediaciis 
konkursi, romlis pirveli nacionaluri finali Catarda yovelwliur Sexvedraze, 2000 
wlis aprilSi. iuristis rolis aRwerisaTvis seqciam konkurss mianiWa Semdegi saxelwo-

deba ~mediaciaSi warmoმაdgenlad yofna~. Section of Dispute Resolution, A.B.A., http://www.abanet-
.org/dispute/MediationComp.html. 

[FN7]. qvemoT warmodgenili meore nawili Infra Part II. 
[FN8].termini ~davis alternatiuli gadawyveta~ moicavs  konfliqtebisa da davebis gadawyvetis 

damxmare saSualebas. es naSromi exeba mxolod erTi tipis process, mediacias. sasamar-
Tloze dafuZnebuli davis alternatiuli gadawyveta iwvevs dabneulobas, romelsac 
mivyavarT azrTa sxvadasxvaobamde — romeli procesi Seesabameba ukeT calkeul davas, sa-
marTlebrivi Tu sxvagvari. diskusiebi iuristis rolis Sesaxeb, romelic exmareba kli-

ents SearCios misTvis sasurveli procesi, ixileT, Frank E.A. Sander and Stephen B. Goldberg, 
Fitting the Forum to the Fuss: A User-Friendly Guide to Selecting An ADR Procedure, 10 Negotiation J. 49 
(1994); see also Robert F. Cochran Jr., Professional Rules and ADR: Control of Alternative Dispute Resolution 
Under the ABA Ethics 2000 Commission Proposal and Other Professional Responsibility Standards, 28 
Fordham Urb. L.J. 895 (2001). 

[FN9]. texasSi, magaliTad, Statis sasamarTlom SesaZloa gasces gankarguleba, rom mxareebi 

CaerTon procesSi. Decker v. Lindsay, 824 S.W.2d 247, 250-51 (Tex. Ct. App. 1992) (sasamarTlos 

unaris xazgasma, aiZulos mxareebi CaerTon davis alternatiuli gadawyvetis procesSi). 
sasamarTloebma danerges msgavsi monawileoba sxvadasxva formiT. bevr sasamarTloSi 
mosamarTle gankargulebas iZleva, gamoyenebuli iyos davis alternatiuli gadawyveta 
TiToeuli davis Sesabamisad. alternatiulad, texasis olqi, travisi, mudmivad iZleva 
gankargulebas, romelic avaldebulebs mxareebs CaerTon davis alternatiuli 
gadawyvetis procesSi, raTa maT miiRon saWiro instruqciebi Semdgomi sasamarTlo 
procesisaTvis. floridaSi ukve ramdenime welia, rac sasamarTlo sistemas ukve 

danergili aqvs institucionaluri mediaciis programa. James Alfini et al., What Happens When 
Mediation is Institutionalized?: To the Parties, Practitioners, and Host Institutions, 9 Ohio St. J. on Disp. Resol. 
307, 307 (1994). federalur sistemaSi mimdinare mimarTulebebis meTodebi arsebobs. E.g., 
Elizabeth S. Plapinger & Donna Stienstra, ADR and Settlement in the FederalDistrict Courts: A Sourcebook for 
Lawyers & Judges (1996), available at http://www.fjc.gov/ALTDISRES/adrsource/adrone.pdf; Wayne D. 
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Brazil, Comparing Structures for the Delivery of ADR Services by Courts: Critical Values and Concerns, 14 
Ohio St. J. on Disp. Resol. 715 (1999). 

[FN10]. davis alternatiuli gadawyvetis meTodi aseve sxva qveynebSic gavrcelda. evropaSi da-
vis alternatiuli gadawyvetis meTodis Sesaxeb diskusiebi ixileT 
http://www.cpradr.org/european.htm. In Argentina, Gladys Alvarez has established the “Programa de 
Actualización en Negociación y Resolución de Conflictos,”  
http://www.fder.uba.ar/derecho/posgrado/area16.htm. 

[FN11]. funtis konferencia (The Pound Conference) Catarda 1976 wels. igi `mediaciis 
Tanamedrove moZraobis“ sawyisad miiCneva. misi daarsebis safuZveli gaxda roskou 
funtis 1906 gamoqveynebul statia (Roscoe ound's 1906 article) - administraciul 
samarTalSi ukmayofilebis gamomwvevi mizezebi (The Causes of Popular Dissatisfaction with the 
Administration of Justice, 29 A.B.A. REP. 395 (1906). ixileT ასევე Stephen Goldberg et al., Dispute 
Resolution: Negotiation, Mediation, and Other Processes 6-9 (3d ed. 1999) (diskusiebi davis 
alternatiuli mogvarebis meTodis wyaroebsa da miznebze).  

[FN12]. magaliTad., Judith Resnik, Many Doors? Closing Doors? Alternative Dispute Resolution and Adjudication, 
10 Ohio St. J. on Disp. Resol. 211 (1995); Jeffrey W. Stempel, Reflections on Judicial ADR and the Multi-Door 
Courthouse at Twenty: Fait Accompli, Failed Overture, or Fledgling Adulthood?, 11 Ohio St. J. on Disp. Resol. 
297 (1996). 

[FN13]. sasamarTloze dafuZnebuli mediacia da sazogadoebis mier gamoyenebuli mediacia 
warmodgenili iyo funtis konferenciaze (pound conference) 1976 wels, sadac ganxiluli 
iyo alternativebi marTlmsajulebis administrirebaSi arsebuli siZneleebis 
dasaZlevad. Edith B. Primm, The Neighborhood Justice Movement, 81 Ky. L.J. 1067, 1067 (1992-1993).  

[FN14]. sazogadoebis mediaciis centrebi iTvleboda davis alternatiuli gadawyvetis prog-

ramebad marTlmsajulebaSi. Id.; ix: Timothy Hedeen & Patrick G. Coy, Community Mediation and the 
Court System: Ties that Bind, 17 Mediation Q. 351 (2000) (diskusiebi sazogadoebis mediaciasa da 
sasamarTlo sistemas Soris arsebuli urTierTobis Sesaxeb) ixileT http://mediate. 
com/articles/ cohed2.cfm. 

[FN15]. sazogadoebis mediaciis nacionaluri asociacia http://www.nafcm.org. 
[FN16]. magaliTad, L. Camille Hébert, Establishing and Evaluation a Workplace Mediation Pilot Project: An Ohio 

Case Study, 14 Ohio St. J. on Disp. Resol. 415 (1999); Carrie Bond, Resolving Sexual Harassment Disputes in 
the Workplace: The Central Role of Mediation in an Employment Contract, 52 Disp. Resol. J. 15 (Spring 
1997). 

[FN17]. E.g., Shoshana K. Kehoe, Giving the Disabled and Terminally Ill a Voice: Mandating Mediation for all 
Physician-Assisted Suicide, Withdrawal of Life Support, or Life-Sustaining Treatment Requests, 20 Hamline J. 
Pub. L. & Pol'y 373 (1999); Diane E. Hoffman, Mediating Life and Death Decisions, 36 Ariz. L. Rev. 821 
(1994); Susan N. Gary, Mediation and the Elderly: Using Mediation to Resolve Probate Disputes Over 
Guardianship and Inheritance, 32 Wake Forest L. Rev. 397, 406-15 (1997). 

[FN18]. James W. Reeves, ADR Relieves Pain of Health Care Disputes, 49 Disp. Resol. J. Health Care L. 421 (1999); 
Edward Dauer et al., Health Care Dispute Resolution Manual: Techniques for Avoiding Litigation (2000). 

[FN19]. TvalsaCino sxvaobis mimoxilvisaTvis ixileT nawili 2.  
[FN20]. es aris is, rasac xSirad vuwodebT “sasamarTloze dafuZnebul mediacias”. masSi sasa-

marTlo aqtiuradaa CarTuli. xSiria diskusiebia imis Taobaze, exeba Tu ara aRniSnuli 
kerZo mediacias, Tu is mxolod iseTi tipis mediaciaa, romelic sasamarTloSi imarTeba 
fizikurad. gamoiyeneba aseve sxva terminic:  “sasamarTlosTan dakavSirebuli”, simpo-

ziumi The Structure of Court-Connected Mediation Programs, 14 Ohio St. J. on Disp. Resol. 711 (1999); see 
also Wayne D. Brazil, Continuing the Conversation About the Current Status and the Future of ADR: A View 
form the Courts, 2000 J. Disp. Resol. 11 (2000). zogierT sasamarTlo programaSi, romelic 
daaxasiaTa da aRwera profesorma jon makrorma, mediatorebi warmodgenilebi iyvnen 
sxvadasxva formiT, magaliTad: sasamarTlos Sida mediatorebi, sasamarTlosTan saxel-
Sekrulebo urTierTobaSi myofi arasamTavrobo servisprovaiderebi, sasamarTlos mier 
anazRaurebadi kerZo mediatorebi,  mxareTa mier anazRaurebadi kerZo mediatorebi, 
sasamarTlos zedamxedvelobis qveS myofi moxalise mediatorebi da sxva Sereuli 
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programebi. John P. McCrory, Mandated Mediation of Civil Cases in State Courts: A Litigants Perspective 
on Program Model Choices, 14 Ohio St. J. on Disp. Resol. 813, 813-14 (1999). 

[FN21]. zogierT iurisdiqciaSi, Cans, mediaciam SeinarCuna gamorCeuli identuroba, Tumca 
zogan ver gauwia winaaRmdegoba samarTlebriv procesebs da Seicvala misi ZiriTadi 
pirobebi da miznebi. wlebis win zeTisa da wylis Serevis magaliTi gamoiyenes davis 
alternatiuli gadawyvetisa da sasamarTlo procesis Tanaarsebobis dasaxasiaTeblad. 
Kimberlee K. Kovach, Litigation & ADR: Is It Really Oil & Water?: Art of Advocacy in ADR, S. Tex. C. of L. 
& The A. A. White Disp. Resol. Inst. (1991). me vamtkiceb, rom kulinariaSi zeTi da wyali xasi-
aTdeba gansxvavebuli TvisebebiT, Tumca maTi Serwyma SesaZlebelia sxvadasxva receptiT 
da Sedegic saukeTesoa. saWiroa yuradReba  gavamaxviloT kombinaciebze, raTa es yve-
laferi ugemuri ar gamogvivides.  

[FN22]. nebraskaSi, magaliTad, federaluli sasamarTlo programis mediatorebi Zalian 
frTxiloben, rom iyvnen davis gadawyvetis xelSemwyobebi da ar gamoCdnen, rogorc Sem-
fasebelebi, an wina sasamarTlo procesze davis gadawyvetilebis mimRebni. mainSi wlebis 
ganmavlobaSi ganqorwinebis da saojaxo mediacia tardeboda iuristebis gareSe. Cf., Craig 
McEwen et al., Bring in the Lawyers: Challengin g the Dominant Approaches to Ensuring Fairness in Divorce 
Mediation, 79 Minn. L. Rev. 1317 (1995) (diskusiebi gayris dros advokatebis daswrebis Se-
saxeb)   

[FN23]. texassa da sxva StatebSi iuristebs gamudmebiT esmiT, rom mediacia  Cveulebrivi wina-
saproceso qmedebaa. erTi mxriv, kargia, rom es procesi ase integrirebuli gaxda 
praqtikul saqmianobaSi, magram rodesac mediacia aseT konteqstSi ganixileba, ikargeba 
misi iseTi Tvisebebi, rogoricaa TviT-gamorkveva da problemis kreatiuli gadawyveta. 
Nancy A. Welsh, The Thinning Vision of Self-Determination in Court-Connected Mediation: The Inevitable 
Price of Institutionalization, Harv. Negot. L. Rev. (forthcoming 2001) (examining the inherent conflict between 
achieving self-determination in which mediation focuses on settlement). Welsh addresses Allen v. Leal, 27 F. 
Supp 2d 945 (S.D. Tex. 1998) (mediaciis procesis Sedegad miRweuli SeTanxmeba moicavs Tu 
ara ganxorcielebad SeTanxmebas).  

[FN24]. mimaCnia, rom Tanamedrove mediaciam gaiara sami gansxvavebuli etapi: 1970-iani wlebis 
Sua periodi eqsperimentis drod miiCneva. 1980-iani wlebi danergvis droa, magram im sa-
kiTxebis gaTvaliswinebis gareSe, romlebsac dRes Cven vexebiT. 1990-iani wlebis Sua 
periodSi daiwyo regulirebis periodi, sadac dasaregulirebeli sakiTxebis did nawils 
upirispirdeba sasamarTlo, sakanonmdeblo xelisufleba da wevrobaze dafuZnebuli 
organizaciebi. mediaciaSi iuristebis rolis sakiTxic  erT-erTi ganxilvis sagania.  

[FN25]. miuxedavad imisa, rom midgomis - ikmogeba-wagebakk - Tavidan acilebis Zlieri mxardam-
Weri var,  ar vamtkiceb, rom erTma procesma unda  Caanacvlos meore. magram ixileT Carrie 
Menkel-Meadow, The Trouble with the Adversary System in a Post-Modern, Multicultural World, 38 Wm. & 
Mary L. Rev. 5 (1996) (kamaTi imis Sesaxeb, rom SejibrobiTobis sistema araadekvaturia 
davis mogvarebis miznebisaTvis).  

[FN26]. E.g., Monroe H. Freedman, The Trouble with Postmodern Zeal, 38 Wm. & Mary L. Rev. 63 (1996) (Carrie 
Menkel-Meadow's Sexedulebebis gakritikeba, rom  davis alternatiuli mogvareba 
SejibrobiTobis sistemaze maRla dgas).  

[FN27]. SejibrobiTobis sistemaSi, saWiroa modaveebma mgznebared warmoadginon Tavi da 
konkurencia gauwion erTmaneTs “namcxvris naWrebis” xelSi Casagdebad. maSin rodesac 
davis gadawvetis xelSewyobaze orientirenul procesSi msgavsi midgomaa araa saWiro.  

[FN28]. მაგალითად, Robert A. Baruch Bush, A Study of Ethical Dilemmas and Policy Implications, 1994 J. Disp. 
Resol. 1 (1994); John D. Feerick, Toward Uniform Standards of Conduct for Mediators, 38 S. Tex. L. Rev. 455 
(1997); Kimberlee K. Kovach, Mediation: Principles and Practice, at Ch. 15 (2d ed. 2000). 

[FN29] magaliTad, Laflin, supra note 4; see also Menkel-Meadow, Silences of the Restatement, supra note 4. 
[FN30]. magaliTad, Carrie Menkel-Meadow, Ethics in Alternative Dispute Resolution: New Issues, No Answers 

from the Adversary Conception of Lawyers' Responsibilities, 38 S. Tex. L. Rev. 407 (1997); Menkel-Meadow, 
Silences of the Restatement supra note 4; see also Douglas Yarn & Wayne Thorpe, Ethics 2000: Proposed New 
ABA Ethics Rules for Lawyers-Neutrals and Attorneys in ADR, Disp. Resol. Mag. (forthcoming 2001). 

[FN31]. magaliTad, Symposium, Is Mediation the Practice of Law?, NIDR Forum, June 1997; Bruce Meyerson, 
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Lawyers Who Mediate Are Not Practicing Law, 14 Alternatives to the High Cost of Litig. 74 (1996); Carrie 
Menkel-Meadow, Is Mediation the Practice of Law?, 14 Alternatives to the High Cost of Litig. 57 (1996); see 
also Geetha Ravindra, When Mediation Becomes the Unauthorized Practice of Law, 15 Alternatives to the 
High Cost of Litig. 94 (1997). 

[FN32]. magaliTad, amerikis advokatTa asociaciis davis alternatiuli gadawyvetis ganyo-
fileba muSaobs am sakiTxebze. idealur SemTxvevaSi, amerikis advokatTa asociaciis 
direqtiva, rom mediacia ar iTvleba iuridiul praqtikad, upiratesobas aniWebs Sta-
tebis advokatebs im mediatorebTan SedarebiT, romelTac aralicenzirebuli praqtika 
aqvT. 

[FN33]. Kimberlee K. Kovach & Lela P. Love, Mapping Mediation: The Risks of Riskin's Grid, 3 Harv. Negot. L. 
Rev. 71 (1998) [hereinafter Mapping Mediation] (kamaTi imaze, rom Suamavloba ar SeiZleba 
ganixilos im procesebTan, sadac neitralurs gaaCnia SefasebiTi orientacia Tu roli); 
Leonard L. Riskin, Understanding Mediators' Orientations, Strategies, and Techniques: A Grid for the 
Perplexed, 1 Harv. Negot. L. Rev. 7 (1996) (Suamavlobis samyaros asaxva gisosebze); James J. Alfini, 
Evaluative Versus Facilitative Mediation: A Discussion, 24 Fla. St. U. L. Rev. 919 (1997); Kimberlee K. 
Kovach, What Is Real Mediation and Who Should Decide?, 3 Disp. Resol. Mag. 5 (1996) [hereinafter Real 
Mediation]; Lela P. Love, The Top Ten Reasons Why Mediators Should Not Evaluate, 24 Fla. St. U. L. Rev. 
937 (1997); Robert B. Moberly, Mediator Gag Rules: Is It Ethical for Mediators to Evaluate or Advise?, 38 S. 
Tex. L. Rev. 669 (1997) (eTikuri wesebis winaaRmdeg gabrZoleba, romlebic krZalavs 
mediatoris Sefasebas); Jeffrey W. Stempel, Beyond Formalism and False Dichotomies: The Need for 
Institutionalizing a Flexible Concept of the Mediator's Role, 24 Fla. St. U. L. Rev. 949 (1997) (moqnili 
Suamavlobis damtkiceba, romelic SefasebiTi teqnikis iuridiuli ganxilvis uflebas 
iZleva); Marjorie Corman Aaron, ADR Toolbox: The Highwire Art of Evaluation, 14 Alternatives to the 
High Cost of Litig. 62 (1996) (mediatoris Sefasebis da specifikuri mediatoris strategiis 
rekomendaciis gawevis Sesabamisi gamoyeneba); Kimberlee K. Kovach & Lela P. Love, “Evaluative” 
Mediation is an Oxymoron, 14 Alternatives to High Cost Litig. 31 (1996); Jeffrey W. Stempel, Identifying Real 
Dichotomies Underlying the False Dichotomy: Twenty-First Century Mediation in an Eclectic Regime, 2000 J. 
Disp. Resol. 371 (2000). 

[FN34]. E.g., Jeffery W. Stempel, The Inevitability of the Eclectic: Liberating ADR from Ideology, 2000 J. Disp. 
Resol. 247 (2000) (Suamavlobis ganxilva iuridiuli sistemis  pirvelad, magram araeqsklu-

ziur damatebad); cf. John Lande, Toward More Sophi,sticated Mediation Theory, 2000 J. Disp. Resol. 321 
(2000). 

[FN35]. E.g., Carrie Menkel-Meadow, Pursuing Settlement in an Adversary Culture: A Tale of Innovaiton Co-Opted 
or “The Law of ADR,” 19 Fla. St. U. L. Rev. 1 (1991). 

[FN36]. sainteresoa, rom es aris aseve Suamavlobis ganmarteba. ixileT Tex. Civ. Prac. & Rem. Code 
Ann. § 154.023 (Vernon 2000); ixileT  Colo. Rev. Stat. Ann § 13-22-302 (West 1999). 

[FN37]. E.g., Kovach, supra note 28, at 23-25 (Suamavlobis procesis sxvadasxva ganmartebis 
SemoTavazeba).  

[FN38]. realuri Suamavloba,  SeniSvna 33.  
[FN39]. es SesaZloa moicavdes, magram ar iyos transformirebuli modelis sruli mimdevari.  
[FN40]. mediaciis  miznebi Zalian gansxvavdeba marTlmsajulebis sistemis miznebisagan. nawili 

2. 
[FN41]. Should Mediators Evaluate?: A Debate Between Lela P. Love and James B. Boskey, 1 Cardozo Online J. 

Conflict Resol. 1 (1999-2000), at http:// www.cardozo.yu.edu/cojcr. 
[FN42]. Leonard L. Riskin, Mediation and Lawyers, 43 Ohio St. L. J. 29 (1982). 
[FN43]. magaliTad, Nancy B. Rapoport, Our House, Our Rules: The Need for a Uniform Code of Bankruptcy 

Ethics, 6 Am. Bankr. Inst. L. Rev. 45 (1998) (diskusiebi gakotrebis eTikisa da federaluri 
samarTlis Seqmnis Sesaxeb); Simon M. Lorne, The Corporate and Securities Adviser, the Public Interest, 
and Professional Ethics 76 Mich. L. Rev. 423 (1978) (diskusiebi korporatiuli mrCevelis rolis 
Sesaxeb); Jeffery N. Pennell, Ethics in Estate Planning and Fiduciary Administration: The Inadequacy of the 
Model Rules and the Model Code, 45 Record 715 (1990). 

[FN44]. E.g., Fred C. Zacharias, Reconceptualizing Ethical Roles, 65 Geo. Wash. L. Rev. 169 (1997). 
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[FN45]. kvlav Cemi azria, rom mediacias CamoSorda iseTi mniSvnelovani miznebi, rogoricaa 
mxareebis uflebamosilebebiT aRWurva, TviTgamorkveva da problemebis gadaWris krea-

tiuli xerxebi. ixileT See Welsh, supra note 23 (Sumavlobisa da sasamarTlo procesis 
gadakveTisas warmoqmnili siZneleebis ganxilva). 

[FN46]. Riskin, SeniSvna 33; John Brickerman, Evaluative Mediator Responds, 14 Alternatives to the High Cost 
Litig. 70 (1996). 

[FN47]. E.g., Charles R. Pyle, Mediation and Judicial Settlement Conferences: Different Rides on the Road to 
Resolution, Ariz. Att'y, Nov. 1996, at 20; Marc Galanter & Mia Cahill, Most Cases Settle: Judicial Promotion 
and Regulation of Settlements, 46 Stan. L. Rev. 1339 (1994); Carrie Menkel-Meadow, For and Against 
Settlement: Uses and Abuses of the Mandatory Settlement Conference, 33 UCLA L. Rev. 485 (1985). 

[FN48]. Kovach & Love, Mapping Mediation, supra note 33; Zena Zumeta, A Facilitative Mediator Responds, 2000 J. 
Disp. Resol. 335 (2000). 

[FN49]. Kovach & Love, Mapping Mediation, შენიშვნა 33. 
[FN50]. John Lande, How Will Lawyering and Mediation Practices Transform Each Other? 24 Fla. St. U. L. Rev. 839, 

846 (1997). 
[FN51]. ixileT Dwight Golann, Mediating Legal Disputes (1996) (mediatorebis specifikuri teqnikisa 

da unarebis gamocda sasamarTlo procesis mosagvareblad).  
[FN52]. ixileT Robert A. Baruch Bush & Joseph P. Folger, The Promise of Mediation: Responding to Conflict 

Through Empowerment and Recognition (1994). 
[FN53]. magaliTad, Jeffery W. Stempel, Theralaw and the Law-Business Paradigm Debate, 5 Psychol. Pub. Pol'y & 

L. 849, 882 n.124 (1999) (stating that “segments of the theralaw and ADR movements are old wines in new 
skins ...”). 

[FN54]. Lande, შენიშვნა 50, at 846. “Liti-mediation” is an adaptation of the term “litigotiation” first set forth by 
Marc Galanter in 1984. Marc Galanter, Worlds of Deals: Using Negotiation to Teach About Legal Process, 34 
J. Legal. Educ. 268, 268 (1984) (sasamarTlo procesis konteqstSi molaparakebis procesis 
Seswavlaze yuradRebis gamaxvileba).  

[FN55]. magaliTad, Menkel-Meadow, supra note 35, at 6. 
[FN56]. Jack M. Sabatino, ADR as “Litigation Lite”: Procedural and Evidentiary Norms Embedded Within Alternative 

Dispute Resolution, 47 Emory L. J. 1289 (1998). 
[FN57]. Stempel, SeniSvna 34. 
[FN58]. Id. 
[FN59]. Wayne D. Brazil, Continuing the Conversation about the Current Status and the Future of ADR: A View from 

the Courts, 2000 J. Disp. Resol. 11, 29 (2000). 
[FN60]. Id. 
[FN61]. Lela P. Love & Kimberlee K. Kovach, ADR: An Eclectic Array of Processes, Rather Than One Eclectic 

Process, 2001 J. Disp. Resol. 295 (2001) (yuradRebis gamaxvileba imaze, rom mediacia aris 
procesi, romelic mdidaria sxvadasxvagvari davis mogvarebis praqtikiT da Tu igi 
calke dargad ar gamoiyofa, igi dakargavs am procesebis mdidar speqtrs).  

[FN62]. magaliTad, Toni Heinzl, Mediator Coaxes Couples to Agree; Lawyers Say Divorce Mediation is Fair to 
Both Sides and Moves Cases Through the Courts More Quickly, Fort Worth Star Telegram, Dec. 30, 2000, at 1 
(quoting district court judge as stating, “Mediation gets people out of the system faster”). 

[FN63]. konkretuli mxareebis CarTulobis done gansxvavdeba mosarCele mxareebis 
CarTulobisagan. zogierTi iuristi iyenebs dominant monawilis midgomas, zogi ki ara. 
John S. Murray et al., Mediation and Other Non-Binding ADR Processes 150-51 (1996). miuxedavad amisa, 
adreuli kvlevebi gviCvenebs, rom mxareebi kmayofili arian mediaciis procesiT, 
radganac maT   davis mogvarebaSi monawileobis   SesaZlebloba eZlevaT.  

[FN64]. Welsh, SeniSvna 45, at n.85. 
[FN65]. sasamarTlosTan dakavSirebuli mediaciis programebis mimoxilisaTvis  ixileT (mesame 

piris CarTva SuamavlobaSi) Court-Annexed Mediation: Critical Perspectives on Selected State and 
Federal Programs (Edward J. Bergman & John G. Bickerman eds., 1998). 
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 LAWYER ETHICS IN MEDIATION: TIME FOR A REQUIREMENT OF GOOD FAITH∗ 
 

WESTLAW LAWPRAC INDEX 
 

AMS* ARBITRATION, MEDIATION, SETTLEMENT OR OTHER FORMS OF ALTERNATIVE 
DISPUTE RESOLUTION 

 
If mediation is to survive as a truly different paradigm for dispute resolution, then we must design 

and implement a requirement of good faith participation in the process. 
As a process that allows parties involved in a dispute to discuss their positions, interests and options 

for resolution, mediation relies upon communication to achieve greater understanding in an effort to reach 
mutually satisfactory resolutions.  This is a major paradigm shift from the traditional adversary sys-
tem.  The rules and guidelines appropriate for an adversarial, third-party determined outcome, are, at best, 
inapplicable to a participatory, interest-based mutual problem-solving process. 

Even though lawyers are often instructed about alternative dispute resolution procedures, their 
inclination in practice is to resume known behaviors, many of which are not conducive to a less or non-
adversarial process.  Research has demonstrated that even when lawyers desire to use a more collaborative 
problem-solving approach to negotiation, they find it difficult to do. [FN1] 

As the use of mediation has increased, it has become subsumed by the legal system and those who 
practice within it.  Adversariness has continued, albeit inappropriately, within mediation.  In this context of 
mediation, often missing are the positive attributes, such as party participation, creativity and the all-gain 
collaborative approaches that contribute to satisfaction with the process. 

As reluctant as I am to urge rules, especially where flexibility of the process is of paramount 
concern, if mediation is to survive at all as a distinct paradigm, then there must exist rules that guarantee 
that conduct by the participants is consistent with the goals and objectives of the process.  Consequently, 
guidelines that direct and enforce behaviors favorable for mediation must be enacted and implemented, or 
the potential of the mediation paradigm will fail. 

In this article, I first examine why such a requirement is necessary, despite some of the admitted 
difficulties with its implementation.  I then attempt to describe what is meant by a “good faith” 
requirement. Methods of implementation are discussed, as well as potential consequences for the failure to 
adhere to such a requirement. 

 
1. Why a Rule is Necessary 

 
As a component of good faith and the wisdom of such a requirement is contemplated, consideration 

must be given first to the absence of this element. Many times mediations are conducted with an 
assumption that good faith is to be present. Agreements to mediate include good faith participation and 
when describing mediation, both academic and practice-oriented literature include good faith as part of the 
process. 

                                                 
∗   Dispute Resolution Magazine, Winter, 1997 

Focus on Ethics of Representation in Mediation 
Copyright (c) 1997 by the American Bar Association; Kimberlee K. Kovach 
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Yet conflict arose in Texas when an intermediary appellate court explicitly stated that good faith 
need not be present in mediation or at least the court could not order it. [FN2] Thereafter, mediation was 
often treated as nothing more than another step in the litigation path to the courthouse. This view of 
mediation is coincidental with, and likely caused by, at least in part, the assimilation of mediation within 
the legal system. 

Yet, if good faith participation was required, mediation would likely be a different process, one more 
consistent with earlier definitions, such as assisting parties in reaching a mutually satisfactory or acceptable 
resolution and assisting individuals in achieving a new perception of their relationship and attitudes. 

The resolution of conflict within the United States legal system is still based largely upon the win-
lose dichotomy as determined by a third party.  Alternatively, underlying mediation, is the opportunity for 
the parties themselves, often in collaboration with each other, to reach the resolution.  In an adversarial 
context, lawyers are quick to legalize a matter and view it solely in terms of legal precepts and 
definitions.  In mediation, a broad view of the problem may assist in creative solutions. In litigation, much 
time is spent trying to obtain information, and conversely withholding it until trial. Mediation is based upon 
sharing information, honest disclosure, and perhaps, good faith and fair dealing in the effort to achieve a 
mutually satisfactory solution. 

Praise for ADR in general is often focused on benefits to the court, specifically, settlement.  But 
additional attributes of ADR have been acknowledged, many of which are more prevalent in mediation 
than the other processes.  Assisted dialogue, cooperative and collaborative problem solving, reality testing, 
empowerment, flexibility and the search for mutually beneficial solutions are among special characteristics 
of ADR. 

I question whether these attributes can exist at all in an environment where good faith is absent. For 
example, if in a mediation, one party fails to cooperate perhaps failing to disclose information--how can the 
other be expected to cooperate? Or one side refuses to move or makes increments of increase or decrease so 
small as to insult the other, can it really be expected that the other side will make any move? Much of 
mediation is conducted in a litigation context, the habitat of the adversary; participants who come to 
mediation from an adversarial context, bring tactics that emphasize and continue adversariness. 
Consequently, where no effort to settle exists, the procedure is frustrated. 

If process-debilitating techniques continue, the result will be mutation of the mediation process to 
accommodate adversarial conduct.  In many ways, this has already happened.  The notion of mediation as a 
novel paradigm for dispute resolution is being eroded, as lawyers view the process as merely another tool 
within the litigation arena to be used combatively. 

Examples of dilatory uses of mediation abound.  One is the scheduling of mediation for the sole 
purpose of discovery--that is, the use of mediation to assess the other side in terms of their potential 
effectiveness at trial or to wear down a litigant where one party is more financially able than the other. 

Another is fraud or misrepresentation in mediation that leads one side to make an agreement it likely 
otherwise would not have, or actual deception during and as part of the mediation regarding who was 
present and their role, such as a jury consultant. 

 
2. Obstacles to Overcome 

 
A number of obstacles stand in the path of implementation of a good faith requirement. Yet 

addressing and dealing with them seems no more difficult than allowing the mediation process to be 
mutated to another pretrial procedure, such as discovery. 

For example, defining good faith has been problematic in a number of other situations where it is has 
been imposed. Yet such definitional difficulty was not preclusive. The courts have struggled with defining 
good faith, but that is often the nature of legal concepts. Indeed, mediation itself is a definitional dilemma. 
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Although one alternative to good faith has been suggested that is, the concept of minimal meaningful 
participation [FN3] or just participation [FN4] this too has been noted to be just as difficult to define with 
precision as the term good faith. [FN5] In the end, struggling with a precise, usable definition of good faith may, 
in fact, lead to more in-depth scrutiny of mediation and its uses, particularly as implemented with legalized 
disputes. Then again, perhaps it is like obscenity: You know it when you see it. [FN6] 

Some fear that implementation of a good faith requirement will necessitate compromise of the mediator's 
role, particularly with regard to confidentiality and neutrality. While good faith may remain somewhat subjective 
in determination, which may, at times, place a burden on the mediator, this could be no greater a burden than the 
mediator has to carry when parties abuse the process. Currently, mediators commonly disclose that a party has 
failed to appear for mediation. Reporting the absence of good faith can be seen as an extension of the obligation 
to inform the court of the parties' compliance with the order to mediation. 

While subscribing to the concept of the mediator's role as one of facilitation, I also believe that the 
mediator has a professional duty to set parameters and be in control of the process.  Making an assessment or 
determination of the good faith nature of the parties' participation falls within this role. Identification of specific 
guidelines and objective considerations would aid the mediator in deciding if the parties complied with the 
requirement. 

Theorists and practitioners alike are adamant about the confidential nature of the mediation process; but 
like most things in life, nothing is absolute.  Although the mediator should generally maintain the privacy of the 
parties, there are situations where an overriding interest, such as the life or safety of an individual, takes 
precedence. 

To be sure, where a good faith requirement exists, there should be a concurrent exception to any rule on 
confidentiality, since the communication during the mediation is essential evidence to address the claim of bad 
faith. Mediators will likely not be proponents of an exception to confidentiality, nor relish the idea of appearing 
in a court to testify about the mediation. 

One option is to have the mediator merely “certify” whether good faith was present, or provide a written 
checklist about the parties' conduct; in Minnesota, for example, the mediator files an affidavit. [FN7] This does, 
however, confer a decisional role on the mediator that will effect neutrality. However, this is likely after the fact. 
Alternatively, the mediator might report to the court what specifically happened (or didn't) and allow the court to 
make the final determination of whether the conduct constituted bad faith. In both instances, the court would 
decide proper sanctions, if any. 

With a limit on the ability of the mediator to testify, and guidelines about the allegations that must be 
substantiated, the exception to confidentiality can be narrowly drawn.  Difficulties encountered in creating a very 
specific, narrow and limited exception for the reporting of violations of a good faith requirement will be 
outweighed by the benefits of such an obligation. 

 
3. Satellite Litigation, Ethical Tensions 

 
There is also fear that the establishment of a good faith requirement in mediation will trigger satellite 

litigation regarding the rule itself. It would be paradoxical indeed if a process designed to reduce litigation 
and ease the administration of justice created its own special brand of vexing and annoying motion practice. 
Specific guidelines for what constitutes good faith as well as rational sanctions for non-compliance are 
ways to reduce the potential, although satellite litigation is not wholly preventable and in fact is happening 
already in mediation in other contexts. However, the benefits of good faith participation in the majority of 
cases that participate positively in mediation outweigh the detriment of potential satellite litigation. 

Good faith participation in mediation may also be viewed by lawyers as conflicting with established 
ethical duties. Lawyers remark that to meet and discuss a case with the opponent, let alone work together in 
reaching an agreement, is antithetical to one's zealous representation of the client. It is perceived as almost 
“wimpy” to sit down amicably with the “other side.” Embracing the rule of zealous representation is often 



 177

justification for rambo-like tactics, and consequently lawyers are hesitant to collaborate with others in a creative 
problem-solving effort. 

Tulane Law School Dean Edward F. Sherman outlined the values of our civil litigation system with the 
assertion that these values should also accompany the use of alternatives within that system.  This statement is 
likely premised upon the use of ADR as a method to achieve settlement within litigation, and therefore any 
settlement should be consistent with its context, the court. [FN8]    Although these values may be laudable within 
the legal system, I am not convinced that they are necessarily appropriate in the context of alternatives, 
particularly when inclusion may modify, if not destroy, the alternatives. 

This is precisely the reason why we need new ethical duties established.   Good faith in negotiation may 
very well conflict with the adversarial model of problem solving. [FN9] But as we embark into the next century 
with new and alternative methods of lawyering, where neither the trial nor the courtroom is the paradigm for 
dispute resolution, we must, in the same way, enact modern rules of ethics. 

A precise and specific definition of good faith must be determined prior to implementation of such a rule. 
Prior criticism of good faith directives is based on the lack of objective standards, and that a demonstration of 
good or bad faith is dependent on one's state of mind. Objective standards, that are not based upon the content of 
the proposals, are therefore necessary. 

In my view, good faith relates to the manner of participation rather than its content. A good faith 
requirement is essentially strong encouragement for the parties and their counsel to use their best efforts during 
the mediation process. Good faith does not imply that parties are required to resolve their disputes, and certainly 
should not be used to coerce the parties to settle the matter on any particular economic basis. 

Similarly, an allegation of bad faith should not be based upon the specific content of the 
negotiations.  Economic aspects, the offers and responses, in and of themselves, may not create a bad faith claim. 

 
4. A Suggested Approach 

 
The following suggested factors may be considered for possible inclusion in a rule or statute 

compelling good faith. 
At initial stages, participants should arrive at the mediation prepared with knowledge of the case, 

both in terms of the facts and possible solutions, having also taken into account the interests of the other 
parties.  All necessary decision-makers should actually be present at the mediation, not via a telephone. 

In the room, engaging in open and frank discussions about the case or matter in a way that might set 
out one's position for others to better know and understand is critical.  Participants must refrain from lying 
when asked a specific and direct question, and generally must not mislead the other side.  It is also 
important to demonstrate a willingness to listen and attempt to understand the position and interests of the 
other parties.  Lawyer advocates must be prepared not only to discuss the issues and interests of their 
clients, but also to listen to the issues and interests of all other participants. Willingness to discuss positions 
in detail, and explain the rationale why a specific proposal is all that will be offered, or why one is refused 
is also part of the process. 

For example, many times a “hard “negotiator won't even know himself the reasoning behind what he 
is saying or the tough position he takes. It's just a learned technique to be obstinate. [FN10] Good faith 
includes coming to the mediation with an open mind, not necessarily a promise to change a view, but a 
willingness to be open to others. 

 
5. A Fine Line 

 
Although some may think there to be a very fine line between an open mind and a change of mind, the 

focus is on information.  One party need not agree with the other, but should attempt to understand, and, consider 
the requests of others, or at the very least, not summarily and immediately reject what the person has to say. 
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From the lawyer's perspective, additional guidelines are applicable, such as allowing the client to discuss 
the matter directly with the other side and with the mediator.  This focus is again on the free flow of information 
between the disputing parties, a hallmark of the communication and participation necessary in the mediation 
process. 

If enacted, a rule of good faith, like any other court or legal rule, must be enforceable. Sanctions should be 
neither excessive nor meaningless. A rational sanction might include the cost of the mediation; an order directing 
good faith participation in a second mediation, with specific consequences, perhaps attorneys' fees plus the cost 
of the second mediation; or, for lawyers, attendance at a continuing legal education session or workshop on 
negotiation and mediation. 

Such sanctions, while not inordinately punitive, will serve as a deterrent to bad faith and ideally 
encourage meaningful participation in the future.  Another option is the enactment of automatic sanctions, such 
as a liquidated damages contractual provision. 

I also urge that good faith be all-inclusive and present in each and every mediation, regardless of context. 
Otherwise, we will be left with a double standard in which mediation will mean one thing in one case, and 
something else in another. 

Yet having said that it is imperative for good faith to be a part of every mediation, it is likely that a good 
faith requirement would be established first in court-annexed matters. In these cases, there is more control over 
the parties and the process. As implemented, good faith should be required from all participants, not just the 
lawyers. Again, however, reality directs that the likelihood of directing lawyer change is greater than altering 
participant conduct. 

The good faith requirement could be established by legislation, court rule, rules of conduct for lawyers or 
rules of practice in mediation. As a requirement of the mediation process, it is important that the necessity of 
good faith be communicated to the participants prior to mediation. Therefore, a good faith element should be 
included as an integral part of the description and definition of the mediation process itself. 

In current practices, even where no good faith requirement exists, it is commonplace that the mediator, 
during her introductory remarks, elicit a commitment from the participants to participate in good faith. Mediators 
generally request this from all participants, including the parties to the dispute as well as their representatives or 
agents in negotiation, who are usually lawyers. Signing an agreement to mediate, which includes a good faith 
provision, is customary. 

 
6. Informing the Court 

 
Procedurally, in the court-annexed context, enforceability is likely to be dictated by the court.  In 

other cases, the mediator will undertake the duty to enforce good faith if no pending lawsuit exists. In that 
instance, each mediator may have discretion in how she chooses to enforce the good faith commitment. 
Where the court will make the decision as to whether good faith was present, the mediator need only 
provide specific information to the court. A checklist of sorts that corresponds to specific objective criteria 
could be sent to the court. 

A key to good faith conduct in mediation is education.  When participants in mediation, whether the 
disputing parties or representatives, are not knowledgeable about the process--its theory, goals and 
objectives--expectations are absent at best.   In other cases, the process is more difficult because the 
participants come with unrealistic expectations of the role of the mediator or possible outcomes.  To direct 
one to negotiate or mediate, as many courts do, without offering more information or direction is 
futile.  The first step in changing behavior is education.  Currently, the general public is not familiar with 
mediation, and educational efforts must continue.  Moreover, specific process education must take place in 
advance of each particular mediation. 

Whether called good faith, “meaningful participation” or another similar term, some action to 
require a specific conduct conducive to the mediation process must be required. Whether by court rule, 
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legislation or a code of ethics, such an obligation should be implemented. And the duty of good faith 
should extend to the parties as well as their attorney representatives. 

Since it is less difficult to control the bar, and the representative lawyer's conduct significantly 
influences the mediation, change must begin there.  Lawyers have demonstrated a need and custom of 
governance by a set of rules or standards.  But those currently in effect are not appropriate for some 
alternative forms of dispute resolution, particularly mediation.  If mediation is to survive as a formidable, 
unique process with the characteristics remaining that have made it a process that results in party 
satisfaction, then practices regarding participants' conduct in mediation must change.  To require good faith 
is one suggestion and a step in the right direction. The road will not be an easy one, but the road less 
traveled initially, can make all the difference. [FN11] 
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Advocates Be Wise Negotiators?, 34 U.C.L.A. L. REV. 863 (1987). 

[FN10]. CHARLES B. CRAVER, EFFECTIVE LEGAL NEGOTIATION AND SETTLEMENT 109-110 (2d ed. 
1993). See also GERALD R. WILLIAMS, LEGAL NEGOTIATION AND SETTLEMENT 49-51 (1983). 
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kimberli kovaki
1 

advokatTa eTika mediaciaSi: keTilsindisierebis saWiroeba                

(keTilsindisierebis moTxovnis dro) 

   

arbitraJi, mediacia, SeTanxmeba da davis alternatiuli gadawyvetis               
sxva formebi 

mediaciis SenarCunebis mizniT davis gadawyvetis  WeSmaritad gansxvavebul ni-
muSad Cven unda CamovayaliboT da davnergoT keTilsindisierebis principis moTxov-
na procesSi. 

mediacia, rogorc procesi, saSualebas aZlevs davaSi CarTul mxareebs, ganixi-
lon TavianTi poziciebi, interesebi da davis gadaWris variantebi. davis procesi em-
yareba komunikacias urTTierTgagebis misaRwevad, rac orive mxarisTvis damakmayo-
filebeli Sedegis miRebis winapirobaa. es aris umniSvnelovanesi cvlileba tradici-
ul, SejibrebiTobis principze damyarebul, sistemaSi. wesebi da direqtivebi, rac da-
maxasiaTebelia dapirispirebuli, mesame piris gadawyvetilebis Sedegze damyarebuli 
sistemisTvis, gamousadegaria interesebze dafuZnebuli da problemis erToblivad 
gadawyvetaze orientirebuli procesis dros. 

miuxedavad imisa, rom xSirad advokatebi informirebuli arian davis alterna-
tiulad gadawyvetis proceduraze, praqtikaSi, isini mainc agrZeleben kargad aprobi-
rebul qcevebs, romlebic xels ar uwyobs procesis momrigeblurad warmarTvas. 
kvlevebma gviCvena, rom advokatebs uWirT, survilis miuxedavad, molaparakebebis 
dros erToblivad moagvaron problemebi.2 

mediaciis gamoyenebam praqtikaSi imata, ris Sedegadac is Camoyalibda iuridiu-
li sistemis erT-erT kategoriad. Tumca, samwuxarod, mediaciaSic grZeldeba urTi-
erTdapirispireba. procesi am kuTxiT xSirad kargavs iseT damaxasiaTebel dadebiT 
Tvisebebs, rogoricaa mxareTa monawileoba da kreatiuli midgoma, ris Sedegadac mi-
iRweva orive mxarisTvis damakmayofilebeli Sedegi. 

minda Tavi Sevikavo wesebis dadgenisagan, gansakuTrebiT maSin, rodesac media-
ciis procesSi moqniloba umniSvnelovanesia. imisaTvis, rom mediaciam ganyenebul in-
stitutad iarsebos, saWiroa wesebi, romlebic iZleva imis garantias, rom monawileTa 
qcevebi SesabamisobaSi iqneba procesis miznebTan. aqedan gamomdinare, unda dainer-
gos iseTi wesebi, romlebic daaregulirebs mediaciis monawileTa qcevas. am yvelaf-
ris gareSe mediacia warumatebeli iqneba. 

                                                 
1  kimberli kovaki aswavlis samarTals da xelmZRvanelobs mediaciis klinikas ostinSi 

mdebare teqsasis universitetis samarTlis skolaSi. igi aris ABA-is davis mogvarebis 
ganyofilebis Tavmjdomare. 

  es statia warmoadgens amonarids aRniSnuli sakiTxis ufro safuZvliani kvlevidan. ix. 
Kimberlee K. Kovach, Good Faith in Mediation: Requested, Recommended or Required?: A New Ethic 38 S. 
Tex. L. Rev. 575 (1997). aq gamoTqmuli mosazreba warmoadgens calsaxad avtoriseuls da 
arcerT SemTxvevaSi ar exeba mTlian paragrafs. 

2  ix. Milton Heumann and Jonathan M. Hyman, Negotiation Methods and Litigation Settlement Methods in New 
Jersey: “You Can't Always Get What You Want,”12 Ohio St. J. on Disp. Resol. 253 (1997). 
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statiaSi Tavdapirvelad ganvixilav, Tu ratom aris wesebis moTxovna saWiro, mi-
uxedavad im savaraudo sirTuleebisa, romlebic maT danergvasTan iqneba dakavSire-
buli. Semdeg Sevecdebi, aRvwero, ra igulisxmeba ~keTilsindisierebis~ saWiroebaSi. 
aseve ganxiluli iqneba danergvis meTodebi da is savaraudo Sedegebi, rac SeiZleba 
mohyves am moTxovnis ugulebelyofas. 

 

1. ratom aris saWiro normebi 

sanam keTilsindisierebis moTxovnas da am moTxovnis gonivrulobas ganvixi-
lavT, unda gavaanalizoT sistemaSi am elementis ararsebobis faqti. xSirad mediacia 
gamoiyeneba im varaudiT, rom mas Tan sdevs keTilsindisiereba. Tu gadavxedavT ro-
gorc mediaciis Sesaxeb akademiur, aseve praqtikaze orientirebul literaturas, me-
diaciis procesSi keTilsindisierebis principi yovelTvis igulisxmeba.  

miuxedavad amisa, azrTa sxvadasxvaoba warmoiSva texasSi, rodesac saapelacio 
sasamarTlom naTlad ganacxada, rom ar aris aucilebeli mediaciaSi daculi iyos ke-
Tilsindisiereba — yovel SemTxvevaSi sasamarTlos mxridan keTilsindisierebis iZu-
leba calsaxad gamoiricxa.3 amgvarad, mediacia iTvleboda sasamarTlosken mimaval 
samarTalwarmoebis erT-erT nabijad. es mosazreba nawilobriv gamowveulia mediaci-
is asimiliaciiT sasamarTlo sistemasTan. 

Tumca, Tu keTilsindisieri monawileoba iqneboda moTxovnili, maSin mediacia 
iqceoda gansxvavebul procesad, romelic iseT ganmartebebTan iqneboda  SeTavsebu-
li, rogoricaa mxareTaTvis daxmareba maTTvis damakmayofilebeli an misaRebi ga-
dawyvetilebis miRwevaSi da aseve maTi urTierTobebis da poziciebis mimarT axali Se-
xedulebebis CamoyalibebaSi. 

davis mogvareba amerikis SeerTebul StatebSi umeteswilad kvlav efuZneba mo-
geba-wagebis princips. sxvagvarad rom vTqvaT, mediacia aris Sansi mxareebisTvis, er-
Toblivad SeZlon davis mogvareba. SejibrebiTobis principis konteqstSi advokatebi 
maleve samarTlebriv WrilSi aqceven sagans da mas iuridiuli cnebebis gamoyenebiT 
ganixilaven. mediacia iZleva saSualebas, problemas SevxedoT farTo WrilSi da Se-
moqmedebiTad mivudgeT mis gadawyvetas. samarTalwarmoebis procesSi im informaci-
is Segrovebas, romelsac sasamarTlo procesamde ar uziareben mxareebi erTmaneTs, 
didi dro sWirdeba. mediacia ki emyareba informaciis gacvlas, gulaxdil gaxsnas, ke-
Tilsindisierebas da da orive mxarisTvis momgebianad saqmis gadawyvetas. 

dadebiTi mxare, romelic, davis alternatiuli gadawyvetisagan gansxvavebiT, ar 
gaaCnia sasamarTlos, SeTanxmebaa. es dadebiTi mxare davis alteranatiuli gadawyve-
tis sxva saSualebebidan  yvelaze metad  aisaxeba mediaciaSi.  davis alternatiulad 
gadawyvetis gansakuTrebuli maxasiaTeblebia: intensiuri dialogi, problemis er-

Toblivad gadaWra, SeTanxmebis realobasTan Sesabamisobis Semowmeba (e.w reality tes-ting), uflebamosilebiT aRWurva, moqniloba da ormxrivad damakmayofilebeli ga-
dawyvetilebis miReba. 

me eWvi mepareba imaSi, rom es maxasiaTeblebi efeqturi iqneba iseT garemoSi, sa-
dac ar arsebobs keTilsindisiereba. magaliTad, Tu mediaciaSi erT-erTi mxare ecde-
ba informaciis damalvas da ar gaamxels mas, rogor unda Sedges urTierTTanamSrob-
loba? an Tu erTi mxare ar wava kompromisze, rogor unda velodoT imas, rom meore 
amas gaakeTebs? SejibrebiTobis principis gaTvaliswinebiT, mediaciis procesis  ume-
tesi nawili samarTalwarmoebis konteqstSi tardeba. procesis monawileebi, romle-

                                                 
3  ix. Decker v. Lindsay, 824 S.W.2d 247 (Tex. Ct. App. 1992) 
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bic eqcevian SejibrebiTobis principis zegavlenis qveS, iyeneben taqtikas, romelic 
ganapirobebs am SejibrebiTobas. Sedegad, sadac ar arsebobs morigebis mcdeloba, iq 
procesi iSleba. 

Tu mediaciis procesis dasustebis tendencia gagrZeldeba, mediaciis procesi 
Seicvleba da miuaxlovdeba SejibrebiTobis formats. es garkveuli xarisxiT ukve 
xdeba kidec. mediacia, rogorc  davis alternatiulad mogvarebis erT-erTi xerxi, 
nel-nela sustdeba, radgan  advokatebi mas iyeneben rogorc kidev erT sabrZolo  ia-
raRs saqmis msvlelobis procesSi. 

mediaciis gaWianurebis magaliTebi praqtikaSi mravlad moiZebneba. erT-erTi ma-
galiTia mediaciis daniSvna mxolod im mizniT, rom sasamarTlo procesze meore mxa-
ris poziciis efeqturoba Seafason. aris SemTxvevebi, rodesac finansurad Zlieri 
mxareebi cdiloben, mediaciis gamoyenebiT kidev ufro daasuston susti mowinaaRmde-
geebi.  

meore magaliTia mediaciis procesSi TaRliToba da cru-warmomadgenloba: ro-
desac erTi mxare  SeTanxmdeba iseT pirobaze, razec sxva SemTxvevaSi uars ityoda, an  
motyueba im mxriv, Tu vin eswreba davas, magaliTad, nafic msajulTa mrCeveli. 

 

2. gadasalaxi dabrkolebebi 

keTilsindisierebis  principis danergvas ramdenime faqtori uSlis xels. Tumca 
am faqtorebis daZleva SesaZlebelia da saWiroc, raTa mediaciam ar miiRos iseTi ub-
ralo proceduruli xasiaTi, rogoricaa mtkicebulebaTa Segrovebis procesi da  ro-
melic erTvis sasamarTlo ganxilvas. 

praqtikaSi iyo SemTxvevebi, rodesac ~keTilsindisierebis,’’ rogorc principis, 
gamoyeneba problematuri gaxda. Tumca, es ar gamxdara am principis danergvis dab-
rkoleba. sasamarTlos uWirs keTilsindisierebis ganmarteba, Tumca es faqti iuri-
diuli terminebis bunebidan gamomdinareobs da ar unda iyos gasakviri, rom TviTon 
mediaciis ganmartebis dilemac arsebobs. 

miuxedavad imisa, rom gamoiTqva azri keTilsindisiereba Secvliliyo ~minima-
luri racionaluri Tanamonawileobis koncefciiT~,4 an, ubralod, Tanamonawileo-
biT,5 am terminTa ganmartebac sakmaod Zneli aRmoCnda. sabolood, miuxedavad imisa, 
ramdenad zusti iqneba ganmarteba,  keTilsindisierebis cneba gamoiwvevs mediaciisa 
da samarTlebriv davaSi misi gamoyenebis ufro Rrma da safuZvlian ganxilvas. es SeiZ-
leba is SemTxvevaa, rodesac uSualod danaxviT xvdebi mis arss.6 

zogierTi SiSobs, rom keTilsindisierebis saWiroebis danergva mediatoris 
mxridan gamoiwvevs kompromisze iZulebiT wasvlas, gansakuTrebiT maSin, roca es da-
kavSirebulia konfidencialurobasa da neitralurobasTan. keTilsindisiereba subi-
eqturia da zogjer es SeiZleba mediatorisTvis mZime iyos, Tumca arcTu ise mZime 
imasTan SedarebiT, Tu ramxela tvirTia mediatorisTvis  mxareebis mier procesis bo-
rotad gamoyeneba. dResdReobiT Cveulebrivi ambavia, rom erT-erTi mxare ar eswreba 
mediaciis process. sasamarTlos ufleba aqvs, miiRos informacia imis Sesaxeb, Tu 
ramdenad asruleben mxareebi davis mediaciis gziT gadawyvetis savaldebulobis 
moTxovnas. Sesabamisad, mxaris mxridan keTilsindisierebis principis ugulebelyo-

                                                 
4 Edward F. Sherman, Court-Mandated Alternative Dispute Resolution: What Form of Participation Should Be 

Required?, 46 SMU L. Rev. 2079, 2096 (1993) 
5 IOWA CODE ANN. §654A.11(3) (1995); ix. Graham v. Baker, 447 N.W. 2d 397 (1989). 
6 Jacobellis v. State of Ohio, 378 U.S. 184, 197 (1964). 
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fis Sesaxeb sasamarTlosaTvis Setyobineba SeiZleba ganvixiloT rogorc sasamar-
TlosaTvis informaciis miwodebis valdebulebis gafarToeba.  

vemxrobi im azrs, rom mediatoris funqciebi unda Semcirdes, Tumca, miuxedavad 
amisa, vTvli, rom mediatoris profesiuli valia, gaavlos zRvari da akontrolos 
procesi. mediatoris funqciaa isic, rom awon-dawonos da Seafasos, Tu ramdenad ke-
Tilsindisierebi arian procesSi monawile mxareebi. specialuri direqtivebis dadge-
na da obieqturi msjeloba daexmareba mediators imis dadgenaSi, Seasrules Tu ara 
mxareebma saWiro moTxovnebi. 

Teoretikosebi da  praqtikosi iuristebi mtkiced dganan im azrze, rom mediaci-
is procesi unda iyos konfidencialuri, magram, rogorc yvelaferi am cxovrebaSi, me-
diaciis procesis maregulirebeli wesebSic aris gamonaklisebi, magaliTad, mediato-
ri ar aris valdebuli daicvas konfidencialuroba, rodesac saqme exeba adamianis 
usafrTxoebas an sicocxles. 

danamdvilebiT SeiZleba iTqvas, rom keTilsindisierebis principidan gamonak-
lisi unda arsebobdes, radgan mediaciis dros komunikaciis ararseboba mxaris arake-
Tilsindisierebis damamtkicebeli sabuTia. mediatorebi, savaraudod, ar iqnebian 
konfidencialurobis principidan gamonaklisis realobaSi gamtarebelni, isini arc 
sasamarTloSi mowmed gamocxadebis ideas miesalmebian. 

erTi varianti aris is, rom mediatorma daadasturos, iyvnen Tu ara mxareebi ke-
Tilsindisierni, an warmoadginos werilobiTi moxseneba, romelic aRwers mxareTa 
qcevas. magaliTad, minesotaSi mediatori ficiT aZlevs werilobiT Cvenebas.7 am Sem-
TxvevaSi, mediators eniWeba gadawyvetilebis mimRebis roli, rac moqmedebs mis neit-
ralurobaze, Tumca, es albaT moxdeba mediaciis damTavrebis Semdgom. alternatiu-
li variantis mixedviT, mediatorma unda acnobos sasamarTlos, ra moxda da ra ar mox-
da mediaciis procesis dros da sasamarTlo Tavad miiRebs gadawyvetilebas, iyvnen Tu 
ara mxareebi keTilsindisierni mediaciis procesSi. Tu saWiro gaxda, orive SemTxve-
vaSi sasamarTlo awesebs sanqciebs. 

mediatoris uflebis SezRudviT, gamovides mowmed da direqtivebiT winasasa-
marTlo gancxadebebis daSvebis Sesaxeb, izRudeba gamonaklisebi konfidencialuro-
bis principidan. SeiZleba iTqvas, rom keTilsindisierebis pricipis darRvevis gamo-
naklisebiT Seqmnil sirTules aseTi valdebulebis dadebiTi mxareebi gadawonis. 

 

3. Tanmdevi samarTalwarmoeba, eTikuri daZabuloba (uxerxuloba)                      
(ETHICAL TENSION) 

arsebobs safrTxe, rom mediaciaSi keTilsindisierebis principis  danergviT Ta-
namdevi samarTalwarmoeba amuSavdeba.  

paradoqsuli iqneba, Tu procesi, romelic Seiqmna samarTalwarmoebis adminis-
trirebis gasaadvileblad  da mis Sesamcireblad, Seqmnis Tavis specialur arasasia-
movno da momabezrebel  praqtikas.  specifikuri wesebis krebuli imis Sesaxeb, Tu ras 
warmoadgens keTilsindisierebis principi, iseve rogorc  am principTan Seusabamobis 
SemTxvevaSi dawesebuli mizanSewonili sanqciebi, amcirebs  potencials, Tumca Tan-
mdevi samarTalwarmoeba mTlianad acilebadi ar aris da, faqtobrivad, sxva konteq-
stSi ukve moqmedebs mediaciaSi. miuxedavad amisa, keTilsindisierebis principis dac-
vis momgebianoba im saqmeebis umravlesobaSi, romlebic, Tavis mxriv, mediaciaSi pozi-
tiurad warmoCindebian, gadawonis  Tanmdevi samarTalwarmoebis  potenciur zians. 

                                                 
7   MINN. STAT. ANN. §583.27 (West 1996). 
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SesaZloa iuristebma ganixilon mediaciaSi keTilsindisierebis principis gamo-
yeneba ukve damkvidrebul eTikur movaleobebTan konfliqtSi. advokatebi aRniSnaven, 
rom mowinaaRmdege mxaresTan Sexvedra, saqmeze erToblivad muSaoba SeTanxmebis mi-
saRwevad warmomadgenlisTvis, araeTikuria.  

meore mxaresTan  mosalaparakeblad nebayoflobiT erT magidasTan dajdoma si-
susted aRiqmeba. sasamarTlo procesSi warmomadgenlobis standartis arCevisas ad-
vokatebi xSirad yoymanoben, iTanamSromlon sxvebTan problmebis gadaWris kreatiu-
li gzebis Ziebis mcdelobaSi. 

tulanis samarTlis skolis dekanma, eduard f. Sermanma xazi gausva Cveni samoqa-
laqo samarTalwarmoebis sistemis Rirebulebebs imis mtkicebiT, rom aRniSnuli fa-
seulobebi gamoyenebuli unda iqnes am sistemis farglebSi arsebul sxva alternati-
vebTan erTad. es gancxadeba, savaraudod, efuZneba davis alternatiuli gadawyvetis, 
rogorc meTodis, gamoyenebas, raTa samarTalwarmoebisas miRweul iqnes sadavo sa-
kiTxis mogvareba da, Sesabamisad, nebismieri davis regulireba unda Seesabamebodes 
mis konteqsts — sasamarTlos.8 SesaZlebelia, es Rirebulebebi aRniSvnis Rirsi iyos 
samarTlebriv sistemaSi, magram ar var darwmunebuli, rom isini uTuod saWiroa al-
ternativebis konteqstSi, gansakuTrebiT maSin, rodesac Carevam SeiZleba gamoiwvios 
alternativebis araTu cvlilebebi, aramed mospobac ki. 

swored es aris mizezi, Tu ratom gvWirdeba axali eTikuri valdebulebebis dad-
gena. keTilsindisiereba molaparakebisas (Tavisuflad) SeiZleba daupirispirdes da-
vis SejibrebiTobis principiT gadaWris models.9 XXI saukuneSi arc sasamarTlo pro-
cesi da arc sasamarTlo darbazi ar iqneba davis gadawyvetis paradigma. amitom samar-
Talwarmoebis axal da alternatiul meTodebTan erTad, Cven unda SemoviRoT eTikis 
axali wesebi. 

keTilsindisierebis principis danergvamde aucilebelia misi zusti da konkre-
tuli ganmartebis SemuSaveba. aqamde arsebuli keTilsindisierebis direqtivebis kri-
tika efuZneba obieqturi standartebis naklebobas da imas, rom keTilsindisierebisa 
da arakeTilsindisierebis demonstrireba damokidebulia konkretuli pirovnebis 
(viRacis) Sexedulebaze. amitom, aucilebelia iseTi obieqturi standartebis arsebo-
ba, romlebic ar iqneba damokidebuli SemoTavazebebis Sinaarsze. 

Cemi azriT, keTilsindisiereba monawileobis wess ufro exeba, vidre mis Sina-
arss. keTilsindisierebis dacvis moTxovna arsebiTad mniSvnelovani waxalisebaa mxa-
reebisa da maTi warmomadgenlebisaTvis, rom maqsimaluri Zalisxmeva gamoiyenon medi-
aciis procesSi. keTilsindisiereba ar gulisxmobs, rom mxareebi valdebuli arian, ga-
daWran maT Soris arsebuli dava da, ra Tqma unda, ar unda iqnes gamoyenebuli, raTa 
aiZulos mxareebi, moagvaron sakiTxi nebismieri ekonomikuri safuZvelidan gamomdi-
nare. 

aseve, (mxaris) arakeTilsindisierebis mtkiceba ar SeiZleba efuZnebodes mola-
parakebis konkretul Sinaarss. ekonomikuri aspeqtebi, TviT SeTavazebebi da pasuxebi, 
SeiZleba ar iyos sakmarisi arakeTilsindisierebis dasasabuTeblad. 

 

                                                 
8  Sherman, supra note 5, at 2082. 
9  Robert J. Condlin, Bargaining in the Dark: The Normative Incoherence of Lawyer Dispute Bargaining Role, 51 MD. 

L. REV. 1 (1992); Jonathan M. Hyman, Trial Advocacy and Methods of Negotiation: Can Good Trial Advocates Be 
Wise Negotiators?, 34 U.C.L.A. L. REV. 863 (1987). 
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4. SemoTavazebuli midgoma 

winamdebare SemoTavazebuli faqtorebiSeiZleba gaTvaliswinebul iqnes keTil-
sindisierebis mavaldebulebel wessa Tu debulebaSi. 

mxareebi sawyiss etapze mediaciis procesze momzadebuli unda gamocxaddnen. 
kerZod, unda icodnen rogorc saqmis faqtobrivi garemoebebi, ise davis gadaWris Se-
saZlo gzebi, amasTan, unda gaiTvaliswinon meore mxaris interesebi. gadawyvetilebis 
miRebis procesSi monawile yvela piri realurad unda eswrebodes mediacias da ara 
telefonis saSualebiT. 

saqmesTan an konkretul sakiTxTan dakavSirebiT, gadamwyvetia Ria da gulwrfel 
diskusiaSi iseTi Cabma, romelmac SeiZleba gamoavlinos erTi mxaris pozicia sxvebis 
mimarT. mxareebma Tavi unda Seikaon konkretul da pirdapir kiTxvaze crupasuxis ga-
cemisgan da zogadad SecdomaSi ar unda Seiyvanon meore mxare.  aseve, mniSvnelovania 
mzadyofna procesis sxva mxareTa mosmenisaTvis da maTi rogorc poziciis, ise inte-
resis gagebis mcdelobis demonstrireba. advokatebi mzad unda iyvnen, ganixilon ara 
mxolod maTi klientis problemebi da interesebi, aramed mousminon informacias 
procesis sxva monawileTa sadavo sakiTxebisa da interesebis Sesaxeb. mediaciis pro-
cesis nawilia aseve mxareTa poziciebis detaluri ganxilva da imis axsna, Tu ratom 
iqna konkretuli winadadeba SemoTavazebuli an uaryofili. 

magaliTad, xSirad, ~xistma~ momlaparakebelma arc ki icis is mizezi, romelic 
dgas misi naTqvamis Tu misi mkacri poziciis ukan. es ubralod naswavli teqnikaa, iyos 
mtkice (Seupovari).10 keTilsindisiereba aseve gulisxmobs mediaciis procesze ~saRi 
azriT~ misvlas. es ar warmoadgens maincdamainc azris Secvlis dapirebas, aramed 
mzadyofnas, iyo gaxsnili sxvebisaTvis. 

 

5. SeumCneveli zRvari 

marTalia, zogierTma SeiZleba ifiqros, rom zRvari `saR azrsa~ da azris Sec-
vlas Soris Zalian viwroa, magram yuradReba unda gamaxvildes informaciaze. erTi 
mxare SeiZleba ar daeTanxmos meores, magram unda Seecados, gaiTvaliswinos sxvaTa 
moTxovnebi, an, sul mcire, maSinve ar uaryos sxva pirovnebis saTqmeli. 

advokatebi damatebiT saxelmZRvanelo principebs iyeneben, rogoricaa klien-
tisaTvis saSualebis micema, uSualod meore mxaresTan an mediatorTan ganixilos sa-
kiTxi. aqcenti kvlav modave mxareebs Soris informaciis Tavisuflad gacvlazea, rac 
mediaciis procesSi monawileobisa da komunikaciis damaxasiaTebeli aucilebeli ni-
Sania.  

keTilsindisiereba, misi dakanonebis SemTxvevaSi, msgavsad sxva sasamarTlo Tu 
iuridiuli wesisa, unda iyos ganxorcielebadi (aRsrulebadi). sanqciebi ar unda iyos 
arc gadametebuli da arc umniSvnelo. racionaluri sanqcia SeiZleba Seicavdes: me-
diaciis procesis xarjebs; meore mediaciis procesSi keTilsindisieri monawileobis 
Sesaxeb brZanebis xarjebs Tanmdevi SedegebiT, magaliTad, meore mediaciis procesis 
xarjebs damatebuli advokatebis momsaxurebis xarjebi; an iuristebisaTvis molapa-
rakebasTan da mediaciasTan dakavSirebuli iuridiuli ganaTlebis kursze an samuSao 
Sexvedraze daswreba. 

                                                 
10  Craver Ch. B., Effective Legal Negotiation and Settlement 109-110 (2nd 1993). ix. aseve, Williams G. R.., Legal Negotiation and 

Settlment 49-51 (1983). 
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aseTi sanqciebi, romlebic ar aris zedmetad sadamsjelo, Seasrulebs arake-
Tilsindisierebis Semakaveblis rols da efeqturad Seuwyobs xels mediaciis pro-
cesSi gaazrebul monawileobas. alternatiuli gamosavalia procesSi arakeTilsin-
disieri monawileobiT miyenebuli zianis  anazRaurebis gaTvaliswineba xelSekrule-
baSi. 

aseve moviTxov, rom keTilsindisiereba iyos yovlismomcveli da TiToeuli me-
diaciis procesis Semadgeneli nawili, ganurCevlad konteqstisa. winaaRmdeg SemTxve-
vaSi, saxeze gveqneba ormagi standarti, sadac mediacias erT SemTxvevaSi eqneba erTi 
mniSvneloba, xolo meore SemTxvevaSi — sxva. 

miuxedavad imisa, rom keTilsindisiereba yvela mediaciis procesis Semadgenel 
aucilebel nawils warmoadgens, albaT, keTilsindisierebis moTxovna, pirvel rigSi, 
dadgindeba sasamarTlosTan dakavSirebuli mediaciis procesis warmarTvisaTvis. 
aseT SemTxvevebSi, mxareebsa da procesze kontroli ufro metia. keTilsindisierebis 
implementaciis Semdeg misi dacva moeTxoveba yvela monawiles da ara mxolod iuris-
tebs. Tumca, realoba gviCvenebs, rom advokatis marTvis albaToba ufro didia, vidre 
monawilis qcevisa.  

   keTilsindisierebis principi SeiZleba dadgindes kanonmdeblobiT, sasamar-
Tlo wesiT, iuristTa qcevis wesebiT an mediaciis praqtikaSi warmoSobili normebiT. 
mediaciis procesis mniSvnelovani moTxovnaa monawileebs keTilsindisierebis auci-
leblobis Sesaxeb ecnoboT mediaciamde. amitom, keTilsindisierebis elementi unda 
iyos TviTon mediaciis procesis ganmartebisa da Sinaarsis ganuyofeli nawili. 

damkvidrebuli praqtikiT, im SemTxvevaSic ki, rodesac ar arsebobs keTilsindi-
sierebis moTxovna, miRebulia, rom mediatori Sesavlis gakeTebisas mxareebs uTiTebs 
(procesSi) keTilsindisierad monawileobis valdebulebaze. mediatorebi, zogadad, 
aRniSnuls moiTxoven yvela monawilisagan, maT Soris modave mxareebisagan, aseve, ma-
Ti warmomadgenlebisagan an molaparakebis agentebisagan, romlebic, rogorc wesi, 
iuristebi arian. mediaciaze SeTanxmebis xelmowera, romelic Seicavs keTilsindisie-
rebis debulebas, aris CveulebiTi xasiaTis. 

 

6. sasamarTlos informireba 

procedurulad, sasamarTlosTan dakavSirebuli mediaciis konteqstSi iZuleba 
SeiZleba nakarnaxevi iyos sasamarTlos mier. sxva SemTxvevaSi, mediatori ganaxorcie-
lebs keTilsindisierebis iZulebis movaleobas, Tu ar arsebobs dausrulebeli sasa-
marTlo procesi. aseT SemTxvevaSi, TiToeul mediators aqvs diskreciuli ufleba-
mosileba, Tavisi Sexedulebisamebr airCios keTilsindisierebis valdebulebis gan-
xorcielebis gza. rodesac sasamarTlo miiRebs gadawyvetilebas imis Taobaze, iyo Tu 
ara saxeze keTilsindisiereba, mediatorma mxolod konkretuli informaciis miwode-
ba unda uzrunvelyos sasamarTlosTvis. im sakiTxebis CamonaTvali, romelic Seesaba-
meba obieqtur kriteriums, SeiZleba gadaeces sasamarTlos. 

mediaciis procesSi keTilsindisieri qcevis gasaRebi aris ganaTleba. rodesac 
mediaciis monawileebma, modave mxareebma Tu warmomadgenlebma, ar ician procesis, 
misi Teoriis, miznebis da amocanebis Sesaxeb, arc Sesabamisi molodini arsebobs. sxva 
SemTxvevaSi, procesi ufro rTulia, vinaidan, monawileebi modian ararealuri molo-
diniT mediatoris rolsa da SesaZlo SedegebTan dakavSirebiT. molaparakebis an me-
diaciis SeTavazeba damatebiTi informaciis miwodebis an mimarTulebis micemis gare-
Se, rogorc amas araerTi sasamarTlo akeTebs, uSedegoa. pirveli nabiji qcevis Sesac-
vlelad ganaTlebaa. amJamad, sazogadoeba ar icnobs mediacias da saganmanaTleblo 
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programebi unda gagrZeldes. ufro metic, yoveli mediaciis win konkretuli saganma-
naTleblo procesi unda Catardes.  

keTilsindisiereba erqmeva mas, ~Sinaarsiani monawileoba~ Tu sxva msgavsi termi-
ni, aucilebelia zomebis miReba, romelic moiTxovs konkretuli qmedebis ganxorcie-
lebas mediaciis procesis xelis Sewyobis mizniT. aucilebelia aseTi valdebulebis 
implementacia sasamarTlo wesiT, kanonmdeblobiT an eTikis kodeqsiT. amasTan, ke-
Tilsindisierebis movaleoba unda vrceldebodes rogorc mxareebze, ise maT warmo-
madgenlebze. 

vinaidan advokatebis kontroli naklebad rTulia da maTi qmedebebi mniSvnelo-
van gavlenas axdens mediaciis procesze, amitom cvlileba swored aqedan unda daiwy-
os. iuristebma aCvenes procesis marTvis aucilebloba wesebisa da standartebis Se-
moRebiT. magram amJamad moqmedi wesebi ar aris mizanSewonili davis alternatiuli 
gadawyvetis zogierTi formisaTvis, gansakuTrebiT mediaciisaTvis. Tu mediacia unda 
gadarCes rogorc mniSvnelovani, unikaluri procesi iseTi damaxasiaTebeli Tvisebe-
biT, romlebmac igi aqcies mxaris damakmayofilebel procesad, maSin mediaciaSi mona-
wileTa qcevis praqtika unda Seicvalos. keTilsindisierebis moTxovna aris erT-er-
Ti SemoTavazeba da swori mimarTulebiT gadadgmuli nabiji. gza ar iqneba martivi, 
Tumca, swored mokle gzis gavlam sawyis etapze SeiZleba mTeli rigi cvlilebebi ga-
moiwvios.11 

 
 
 

inglisuridan Targmnes: 

rusudan Tvaurma da Tamar qenqaZem 

 

                                                 
11 Apologies to Robert Frost 



 188 

MICHAEL TSUR, SHAI MELCER 
 
 

THE GLOBAL MEDIATOR - BIRTH OF A CONCEPT 
 

Thoughts Following the International Mediation Conference in Moscow  
 

 
The world is round - a geophysical fact, well known for centuries. 
The world is flat - a socio-economical notion, rapidly emerging in the world of business 
and politics as the result of technological progress and breakthroughs in 
communications and global availability of information. 

 
Evidently, as the global village is constantly shrinking, people, corporations and states are well aware of 

the actions and overall conduct of their counterparts worldwide. Thus, an atmosphere of long-range visibility is 
like that of a flat world in which all is seen and heard - everywhere and at all times. 

In such a business and political reality, proper conduct has immediate value resulting from the self-virtue 
of positive public relations. International corporations currently share a popular view that their actions are  
globally scrutinized and  that they are  subsequently judged not only by the outcome or financial value of 
business but also by the way business is actually conducted. Included in the scope of business conduct are the 
methods of choice for resolving disputes with colleagues, customers, suppliers, business partners and other 
counterparts. 

In  this reality, the development of  alternative dispute resolution (ADR) techniques  was brought forth, 
including the refinement of the art of mediation. Based on the principle of internalized decision making, these 
methods are necessary for modern-world business and politics since they require the parties to take responsibility 
for the actions and circumstances leading  to  the  dispute  as  well  as  the  consequences  of  its  resolution.  
Additionally, internalized decision making empowers the parties, giving them control over the dispute resolution 
process and its outcome. This will be further specified in detail. 

The need for ADR was also due to legal systems and alternative tribunals having become increasingly 
unable to properly cope with the demand for efficient and constructive dispute resolution. First, the incapacity of 
publicly funded systems to adequately render services is a severely growing phenomenon in all fields, including 
judicature, not only in the developing 

 world but also in most countries of  the western world. Second and more importantly, courts-of-law, 
arbitrators, professional counsels and other tribunals - each with their general or idiosyncratic character of 
dispute resolution - all suffer from inherent disadvantages of third parties supplying externalized decision 
making to the parties of a dispute. 

External decision makers (historically, tribe elders and later courts of law) rose as part of sovereign 
systems and  were  accepted by  most  of  the  public  not  only  on  the  basis  of subordination but also in 
general convenience. External decision making is an attractive option to parties in conflict because it exempts 
them from the need to directly communicate and spend the necessary intellectual and emotional resources on the 
personal interaction required for an internalized decision process. Nevertheless, parties are ultimately weakened 
by external decision makers, required to subordination and having certain elements of the dispute  disregarded, 
usually social  and  emotional  elements that  go  to  the  root  of  the relationship between the parties and 
subsequently the dispute itself. Furthermore, decision makers commonly isolate a conflict from the whole 
relationship between the parties, thus lowering the levels of creative options and of constructive resolution. 

Private individuals might take part in few disputes that require assistance in resolution, they are less aware 
of the distinction between externalized and internalized decision making and take less heed to their respective 
consequences. On the other hand, large companies and business corporations are regularly involved in multiple 
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disputes with a variety of parties, in several places and on different scales of severity and urgency. Such 
organizations therefore systematically seek to minimize points of conflict with their various counterparts and to 
improve both the mechanisms by which their disputes are handled and resolved and the prospective outcome of 
these resolutions. It has been widely accepted that ADR, specifically mediation, is  "the  right  way  to  go"  in  
many cases throughout the  business world, the constructive avenue and the ultimate choice for those who wish 
to maintain long term successful business relations, both domestic and worldwide, and more importantly 
maintain a positive reputation. 

As the name suggests, mediation is a dispute resolution process in which parties are assisted by a 
mediator to re-internalize their decision making when direct interactions of the parties failed. In mediation, the 
parties are the decision makers, captains navigating their ships and the mediator is a guide, a lighthouse 
illuminating the uncharted seas of dispute and marking the rocky coasts for the parties to avoid. The mediator is 
thus required to be attentive to parties' interests, perceptive of their own misperceptions and worthy of their trust 
in order to safely guide them to what they will ultimately define as the best solution to their conflict. 

The mediation profession has evolved together with the parties whom it serves and has adapted to their 
requirements. 

As stated above, the major adaptation required from mediators in business disputes during the past two 
decades is that of globalization. Just like in business itself, there has been a dramatic  increase  in  the  number  of  
international  disputes  in  business  and  commerce. Current  conflicts  between  large  scale  business  
organizations are  growing  less  and  less confined to  one country since most concerns span the globe with their 
managements, production centers, suppliers of materials and knowledge, consumer markets etc. Furthermore, 
within our shrinking world, business globalization has become a goal for many companies and  corporations. 
When  disputes arise,  companies are  globally  expected to internalize their resolution and this process calls for  
the assistance of  new-&-improved mediators - people who not only have the basic mediation qualifications but 
also have exceptional inter-personal abilities, high awareness and sensitivity to a variety of nuances, proven 
professional experience and subsequently the ability to successfully implement their refined techniques in a 
variety of cultures, languages and locations. 

 
These are the Global Mediators 

 
Business empires embarking on international enterprises will succeed as long as they uphold 

globally  accepted  standards  of  conduct,  including  conflict  management.  We  believe countries and 
empires should acknowledge ADR as a leading philosophy and mediation as a preferred  method  for  
dispute  resolution  when  determined to  participate  in  the  global economy. 

Following the 2010 international mediation conference in Moscow, where the concept was first 
introduced, we  hereby present global mediation as  a  leading method adapted for dispute resolution in the 
new global economy. 

  
Global Mediation and the Global Mediator 

 
In this chapter we lay out the fundamentals of global mediation. We explain the inter- personal 

principle, how it governs local and global connections and disputes and we describe some characteristics 
we find to be essential in the global mediator. 

 
The Inter-personal Principle 

 
Technological advancements of the past century, mostly in computing, media and communications, 

gradually increased the accessibility of and to people in a growing number of locations around the globe, 
leading to the current multitude of personal interactions occurring in a growingly visible world. 
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Thus, technology has "flattened" the world, making more information more available to more people, 
and has also connected it, allowing many new parties to communicate quickly and easily and to form many 
new relationships, either for a short or long term. 

Nevertheless, no matter how much technology has promoted accessibility of people to each other and 
to new connections, the essence of these connections is first and foremost that of personal relations. So, be it 
business, politics, science, sports, journalism, humanitarian aid or any other nature of global connection, 
people are still the performers of this connection. What  determines  whether  a  connection  is  actually  
formed  and  if  so  what  will  be  its character and its ultimate fate? It is the parties' ability to communicate, 
not technologically but inter-personally; it is the way they send and receive a message, the way they react to 
each other's messages and their subsequent behavior. 

The inter-personal principle governs both local and global connections, creating an inherent difference 
between them caused by  (lack of)  familiarity. A  local connection is  typically formed by parties which are 
familiar with each other's background, customs, tradition and mentality;  which  know  the  basic  "rules-of-
engagement" and  have  some  experience  in practicing them; which ultimately require little preparation for 
communication per se and can focus on the objectives of their sought connection. A global connection, in 
contrast, is typically formed by unfamiliar parties and is characterized by a cautious approach, possibly 
suspicious, requiring the parties to apply themselves in the act of communication in order for it to facilitate a 
successful connection formation and subsequent objective achievement. Parties to a potential global 
connection are often faced with barriers of language, culture, law, customs, mentality, prejudice and more; 
they must overcome these barriers before dealing with their objectives. Once formed, maintaining a local 
connection is similarly less complex than a global connection, for the same reasons. 

The  inter-personal  principle  is  also  key  to  understanding  disputes  arising  from  global connections. 
No matter how distant the connecting parties are geographically, no matter what  means  of  communication they  
use,  they  are  essentially  conveying  inter-personal messages at different levels. This connection may include a 
dispute and when it arises, it too is governed by inter-personal behavior, i.e. communicative action and reaction 
that direct the development of the dispute - either to subside or to escalate, either to resolve or to reach a dead 
end. Global connections are at higher risk of dispute escalation on account of the inter-personal communication 
difficulties described above. 

A working hypothesis in the ADR field is that parties to a dispute basically wish to resolve it quickly and 
efficiently so that their connection can resume on a productive path. Just as forming a connection, maintaining it 
and reaching a dispute are all driven by inter-personal communication, so is dispute resolution which is just as 
strongly affected by the uniqueness of a global connection and how it differs from a local one. 

  
Mediating Global Disputes 

 
Mediation is a distinct inter-personal process, and as such it takes place in a given personal reality and 

is directly affected by it. In this discussion, the term 'reality' will stand for the overall circumstances related to 
or resulting from personal characteristics of the people involved in the mediation process, either directly or 
indirectly. These may be the mediated parties, mediators, interpreters, advisors and any other person affecting 
the state of mind of a mediation participant. The inter-personal principle described above is valid also in 
comprehending the reality in which mediation of a dispute takes place, locally and globally. 

A given reality in which a local dispute occurs is mostly similar for all disputes in that locale, usually  
familiar  to  all  participants  and  relatively  simple  to  comprehend by  a  mediator operating in that given 
environment. The reality in a given location where mediation processes take place is similar and successful 
local mediators are required to be familiar with that reality, highly aware of its social nuances and have the 
inter-personal abilities that are adaptive to that locale. 

Global  disputes  inherently  span  the  globe  and  subsequent  mediation  processes  are obviously 
not defined by a specific reality for they involve participants from at least two locations that are 
characterized by separate realities, differing slightly at best and greatly in most cases. Global mediators operate 
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in what may be defined as a 'chaotic reality', affected by more than one set of personal networks and thus rarely 
constant, experiencing more changes and at a faster rate. 

Since being fluent in multiple realities is at best challenging for the most talented person, successful 
global mediators must have a personality that is highly adaptive to various realities; it combines flexibility of 
both mind and spirit, developed listening capabilities, modesty and inner peace, perhaps even serenity. These 
personal characteristics, together with extensive professional and life experience, facilitate a state of mind that is 
personally receptive and reality-adaptive. 

The global mediator is not expected to fully comprehend the realities in which the parties exist but rather 
to assume a certain level of ignorance and adjust the methodology and approach accordingly. The  objective is  
to  transcend reality  variations and  render them irrelevant to the mediation process, as much as possible, thus 
minimizing the negative effect of inter-personal barriers. An important exception to this is of course 
identification of inter- personal barriers that are at the root of the dispute itself and that must be comprehensively 
understood and dealt with by the parties as an integral part of the mediation. A global mediator should be open-
minded enough to distinguish between the two kinds of inter- personal barriers and deal with them separately; 
this is true for a local mediator as well albeit without the inherent 'chaotic reality' predicament. 

As we shall discuss in further detail, the global mediator can utilize several tools that assist in coping with 
the 'chaotic reality': 

- Trustworthiness - a primary trait and a tool that assists in depressurizing the atmosphere of the complex 
situation of global mediation. Earning the trust of mediation participants is important for any mediator but is  
especially crucial when tackling global inter-personal challenges. Trust alleviates the tension caused by inter-
personal barriers and facilitates high levels of cooperation; this includes the mediator identifying the decision 
maker in each of the parties, securing his trust and gradually spreading it between the parties, directly. Also, the 
global mediator processes large amounts of information, related both to the dispute and to the international 
parties, and trust usually leads to a hi-fidelity transfer of information, allowing the mediator to focus on content 
rather than quality. 

- The interpreter - an invaluable aid of the global mediator since overcoming language barriers 
(sometimes more than one), wholly and efficiently, is key to his success. It is not enough to literally understand 
the parties but also to identify context and subtext in order to truly comprehend their position and focus their 
interests. This can only be done with the assistance of an interpreter that is not only top-professional but also 
highly committed to the process, is not bound by local custom and is aware of important distinctions made by a 
mediator listening to  his parties. The importance of choosing an interpreter cannot be overrated and the global 
mediator must have a reliable method of doing so in order to obtain truly constructive interpretation with the 
mediation participants. 

- Flexibility - a general term applicable to many aspects in a person, a definite requirement for the global 
mediator who must often confront people of various cultures and religions considerably distant from his own. A 
flexible mediator is open minded and accepting; he listens better and doesn't let his judgment to be clouded by 
prejudice. He sees through what people are and focuses on what they want, how they can best achieve it and 
most important 

–  how  they  express  their  intentions  and  beliefs  and  how  they  should  be  properly understood. 
  

Milestones in Global Mediation  
 

Methodical Adaptation of the Classic Model 
 

Initiation 
 
Being a voluntary process, mediation is generally initiated by approaching the mediator. This can be 

done jointly by parties-in-dispute, usually by their representatives; by one of the parties seeking assistance 
from the mediator in contacting the other party/parties; by a tribunal, in which the parties are engaged in 
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proceedings, that urges or refers them to attempt mediation. Global mediation is generally initiated the same way 
only that tribunals are  rarely involved and  the  mediator is  approached on  the  basis of  reputation. Global 
mediators therefore tend to be internationally renowned for their experience in mediation or as top professionals 
in the relevant field; they may be famous in the general public, in business, legal or other circles. 

Initiating the mediation process by approaching the mediator is not only a practical custom but also a 
preliminary stage in establishing trust between the parties and the mediator. Being requested to act as such, the 
global mediator starts the process objectively, neutral, unbiased and equally committed to the parties and it is this 
"clean slate" that is the basis for the initial trust in the mediation relationship. Although it is naturally flattering to 
be approached to act as mediator, when approached by one of the parties, the mediator must be able to identify 
any attempt to recruit him to the side of the petitioner which is often done unintentionally and even 
unconsciously. In order to deal with such situations, the mediator must channel the interactions to a mutual 
discourse and have all parties equally informed and involved, creating a balanced initiation stage. 

There is often an agreement between the participants – mediator and parties – regarding fees, 
confidentiality and other subjects. Such an agreement should be formed and signed in the initiation stage and no 
later than the pre-mediation. 

  
Pre-mediation 

 
Once a global mediation is initiated and before the process actually begins, the mediator meets with 

the parties, separately, in order to examine mutual compatibility between them as mediation counterparts. 
Pre-mediation does not deal with the dispute itself but rather is an inter-personal examination emphasizing 
the connection between the parties and the mediator. This is the first major trust-building step in the 
process and must be carried out delicately and prudently, even by the mediator traveling to the parties, 
when needed, and meeting them in their "natural environment", thus allowing them to act as free and secure 
as can be. This promotes both the building of trust and the flow of information since people tend to be more 
candid and forthcoming on their home turf and this allows the mediator to get a good sense of the parties as 
they operate amongst themselves. Parties to global mediation are predominantly organizations and as such 
they maintain characteristic internal group  dynamics  and  the  mediator's  understanding of  these  
dynamics  is  critical  to  the success of the process. In pre-mediation, the mediator strives to grasp the 
decision-making mechanisms of the parties and to identify the key persons in these processes so to ensure 
they are actively involved in the mediation to come and that the parties' actual representatives at the 
mediation have the ability and authority to promote the process and reach an agreement. 

While the mediator communicates this expectation to the parties, they may express their expectations 
from the mediation itself and get the first reality-check in case they have unrealistic prospects regarding the 
scope of the process and the function of the mediator within it. Coordinating expectations is critical, 
considering the substantial efforts that are required of parties and mediator alike. 

Another task for the mediator in pre-mediation is to assess the level of the parties' sincerity when 
participating in the process. It might be that one or more of the parties have a manipulative interest, 
recruiting mediation to illegitimate goals such as purposely delaying the resolution of the dispute and 
maybe even rendering it obsolete. It might be that a party has designated himself to "being in a mediation 
process" because it is the expected thing to do without having any focused goals to achieve. Mediation 
could be perceived as an efficient means of obtaining and collecting data and information from the other 
party in order to improve  a  strategic  position.  These  and  many  other  interests  should  be  sensed  and 
identified in pre-mediation and taken into account when coordinating expectations since the global 
mediator is responsible that the process be conducted between parties that are duly obligated because they 
do not have a viable alternative for dispute resolution, unlike in a local mediation where the legal system is 
available. 
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Since pre-mediation focuses on people and not on the dispute itself, direct communication with the 
mediator is preferred and an interpreter is not included at this stage. The mediator takes this opportunity to 
connect with the parties and create the basic level of trust required for a proper mediation. 

It must be stressed that pre-mediation is not only a preparative stage but also a mutual personal 
examination of the mediator and the parties. This examination might lead to the negative conclusion that 
the participants are incompatible; that the inter-personal connection does not form naturally between them; 
that the chemistry is not good enough. In that case it is best if the personal structure of the mediation is 
reviewed and perhaps a set of modifications can be considered, such as re-establishing one of the parties' 
representing teams or initiating co-mediation, so that they better connect with the mediators and have a 
higher probability to conduct a fruitful mediation process. In the extreme case of lack of chemistry, 
replacing the mediator should be considered. 

  
Opening 

 
After establishing inter-personal compatibility and basic trust with the parties, the global mediator 

sets the stage for mediation itself by convening the first meeting, preferably a joint meeting in which the 
mediator and parties see and hear each other so as to form an atmosphere of mutual attention, listening and 
hopefully understanding. Venue is of special importance in the first meeting and its location should be 
unaffiliated with any of the parties and geographically positioned on "neutral grounds". This is not only for 
the obvious sake of neutrality but also for establishing good faith by both parties outwardly investing the 
time and efforts required in order to prepare and travel to the meeting, thus expressing their sincere 
intentions and willingness to invest in the mediation. 

The "opening ceremony" must include the essence of mediation – the mediator is not a referee, the 
process is confidential and voluntary. Rules of conduct are laid down, especially caucusing and the flow of 
information between the parties and the mediator. The issue of language barriers is noted, the parties are 
prepared for the extra time and patience this requires and the possible misunderstandings that might arise, 
emphasizing the role of the interpreter. Additionally, parties are informed that it is legitimate to consult 
with anyone they choose. It is also stressed that during mediation no other proceedings are to be held and 
that initiating or continuing any such processes shall bring the mediation to an end. Finally, the opening is a 
good time to allow any questions from the parties regarding the mediator or the process itself. 

 
 

The parties' narrative - presenting a dispute  
 
Parties present their subjective view on the dispute to each other and to the global mediator during 

the joint meeting. All participants are seen and heard in turn; interpreters repeat the stories at least once, 
describing the factual and emotional details expressed by the parties in another language, intensifying the 
experience. It is the first time that the parties meet and articulately describe the dispute to a third party 
while listening to each other and to the mediator's reflection of the dispute. It is quite the experience, new to 
the parties and highly revealing to them, not only because of the special forum but also because of the 
specific point in time – the present. This point is often overlooked when a dispute is being discussed in 
court, because of the pathological nature of the legal proceeding which emphasizes the past and tends to 
neglect the present, let alone the future. Contrarily, the mediator assists the  parties  in  focusing  mainly  on  
the  present  and  the  future,  attempting  to  better understand the first in order to wisely plan the later. 
This is an important aspect of the dispute presentation since the global business word is characterized by an 
ever-changing chaotic  reality;  the  parties  may  find  that  organizations readjust  to  new  environments, 
agendas evolve, interests alter and what was once cardinal is now negligible and vice versa. Focusing on 
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what is 'here and now' allows the parties to be flexible and assess their interests and subsequently their 
positions in a relevant and constructive manner, rather than pathologically. The dispute presentation has the 
most potential to reveal this aspect since often parties have been practicing some degree of mal-
communication from the time of the dispute and now have a clearer view of what might have been 
obscured until then. 

In order to achieve this focus and clarity, the joint meeting is a great start but might not be enough 
since global disputes often involve high levels of detail that require appropriate time and attention. This 
calls for a round of separate meetings that allow the mediator to obtain more information and clarify details 
that are pertinent to the dispute and might not have been volunteered by the parties during the joint 
meeting, on account of prudence, hesitance and possibly suspicion, which are natural to parties in dispute. 

  
Reflection 

 
Having heard the dispute as presented by the parties, the mediator reflects it as genuinely and 

accurately as possible, pursuing three main goals. First, the parties have expressed their narrative and they 
benefit greatly from the feeling of being heard and (hopefully) understood; this feeling is enhanced when 
the reflection is objective and not judgmental. Second,  this  is  the  best  opportunity  to  correct  
misunderstandings and  set  the  record straight; at the beginning of the process and fresh after the story was 
told. Third, the parties listen for the first time as "both sides of the story" are told, each in turn, by a third 
party that is objective and uninvolved; they can now both focus on actually listening to the story and not 
resisting or being defensive in face of the person telling it. Common to all these three goals is the 
establishment of parties' trust, not only in the mediator but in the process as a whole; this is due to the 
comforting and assuring feelings that both parties experience during the reflection. 

Achieving these goals is crucial for the shift in the parties' frame of mind that is required for a 
successful mediation and this stage must be performed meticulously, not rushed. This is not easily done, 
considering the required interpretation that is time consuming, not only lengthening the reflection but also 
making it more complex, less flowing. 

When the global mediator reflects a dispute, he effectively demonstrates the apparent differences 
between the parties – not only in the dispute itself but also differences at large that distinguish them, 
culturally, mentally and otherwise. It is during the reflection that parties perceive their differences, often for 
the first time, and begin to comprehend what gaps they are required to bridge in order to construct a fruitful 
relationship. This could be a new challenge for the parties. It is the mediator's responsibility to emphasize 
these insights and have the parties face and cope with them, looking forward to their future as renewed 
partners to a relationship, not parties in a dispute. 

  
Managing the process 

 
At this stage, technology enables the choice between holding more joint meetings and continuing the 

process via long range channels such as web-based video conferences. When possible, personal presence 
and eye-contact are always preferred and if the process seems to "lag-and-loosen" – they are necessary 
since "time kills all deals"! 

Throughout the mediation, the mediator must be very attentive to developments within the parties. 
Any personnel changes in management and other alterations in decision-making mechanisms may be 
critical to the course of the process and its success and the mediator should have such information in time 
and relate to it. This again raises the importance of the global mediator meeting separately with the parties 
in their own environment. First, this allows him to encounter as many people as possible that are relevant to 
the parties' relationship in general and specifically to their dispute and may affect the course of its 
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resolution. Second, cultural issues are better perceived where the parties live, operate and practice their 
customs; this allows the mediator to maintain discourse with people that are more comfortable, open and 
creative and promote the process more easily, being on their own turf. Separate meetings "on location", not 
only  do they generate parties that are easier to work with but they are also geographically efficient since it 
is much easier to transport a mediator across the globe, even with an interpreter, than to have the parties 
travel to meet with him. This is an inherent aspect of global mediation, compared to the local process where 
parties convene at the mediators' office. 

Neutrality and objectivity are always important traits in a mediator but they are especially critical 
when the global mediator often visits the parties in their domain. Naturally received as a guest, the mediator 
might be further exposed to recruitment attempts by the parties and these might jeopardize his integrity. 
The presence of the interpreter may balance the situation  and  reduce  the  risk  of  compromising  
neutrality,  just  as  in  co-mediation. The mediator must also be sensitive to cultural differences between 
the parties, be cautious as to not "slip" between the cultural gaps and make sure that his conduct that is 
considered legitimate when visiting one party is not deemed inappropriate by the other party. 

 
Creating and assessing options 

 
Presented with the dispute and having identified issues and interests, the mediator guides the parties 

through the practical process of creating options and assessing them. As in local mediation, this can be 
done in an evaluative or facilitative manner; the evaluative being more actively involved in suggesting 
actual options and the facilitative focusing on empowering the parties to create their own options, as they 
did at the beginning of their relationship. Advocating  the  facilitative  approach  in  local  mediation  as  
well,  we  highly recommend it  in  global  mediation and  find  it  almost  imperative when  considering the 
cultural differences between the parties. Positively, empowering the parties and making them retake 
responsibility over the situation that they are both in allows them to regain creativity regarding possible 
options that will progress the process. This is facilitated especially in separate meetings where the parties 
are deep in the mediation's "safe-zone" which allows them to also think constructively about their partner's 
subjects and interests. Negatively, when attempting to suggest any options as a mediator, whatever the 
option may be, the mediator compromises objectivity and neutrality and also loses professional humility 
since the main reason the parties appointed the mediator was the expertise in mediation itself,  NOT  in  the  
subject  of  the  dispute.  By  definition,  the  parties  are  much  more professional at what they do and need 
not to receive suggestions from an outsider who is responsible for the process and not the contents. 

At this stage, the global mediator often encounters cultural differences as the parties might 
subjectively create options that lack common ground. Bridging these differences, the global 

 mediator  may  refer  to  an  objective  standard,  internationally  accepted;  this  may  add flexibility 
to the parties' way of thinking, broaden their perspective and bring them closer to mutually accepted 
prospects, free of cultural restraints. 

A common way to test such prospects and rebuild trust during the mediation is to reach interim 
agreements, which positively mark points of progress and create perceptible milestones in the process. 
Interim agreements assist in organizing the issues at hand and they  are  used  as  references for  obtaining 
information and  counsel  needed  for  further progress. Although not binding like the final agreement the 
parties aim for at the end of the mediation, interim agreements act as positive signals to all participants, 
inside and outside of the process, that the process is working and actually baring fruit. 

An interim agreement need not refer to matters at large and it may very well be enough to agree on 
simple or even technical issues that are controllable for definition and execution. When  possible,  parties  
are  urged  to  implement  these  agreements  as  the  mediation proceeds, even if their actions are 
temporary and conditional; this could be considered a gesture of good will that enables a shift from hostility 
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and suspicion to "cautious optimism". This is an important tool for simulating the parties' relationship and 
is an efficient way to raise their optimism and regain their trust. For instance, communication failures are 
more easily identified when attempting to agree on simple issues and performing simple tasks and these 
pave the way to properly addressing more complex and "heavier" issues and subjects. Interim agreements 
are also an effective tool for the mediator to identify points of weakness in the parties' interactions, for 
example lack of due motivation when fulfilling contractual responsibilities; this  requires  further  
examination  as  to  the  authenticity  of  the  party's participation in the process and general goals in some 
cases. In other cases it raises the question of mandate or authority, and it may be that others are influencing 
the process and they should be approached and involved in the process in a more direct way. Thus, interim 
agreements may assist in dealing with these weaknesses and addressing them in the final agreement or, if 
the agreements critically fail, this may testify to the (little) chances the whole process has to succeed. 
Interim agreements are therefore a substantial constructive element in  the mediation, allowing both the 
rebuilding of trust and the fine tuning of interaction dynamics, and they have predictive potential as to the 
success of the process and the viability of the parties' relationship after its completion. 

 
Constructing and revising an agreement 

 
Having regained trust, agreed upon general principles, reached interim agreements and productively 

performed them (possibly including educating dissatisfactions) - the parties may have also matured enough 
with the process so that they are ready to construct a final agreement. The basics of drafting this agreement 
are similar to those in a local mediation and here we mostly emphasize unique issues to consider in a global 
mediation. 

First and foremost, whereas in a local mediation the agreement is frequently drafted by the mediator, 
the agreement in a global mediation should only be drafted by the partners to it or by their legal counselors. 
Unlike local mediators that are often chosen according to legal or professional experience, the global 
mediator is approached based on mediation expertise and the partners to the constructed agreement are 
always at an advantage regarding its contents. The global mediator should therefore stay clear of attempts 
to shape the contents of the partners' professional, business or other wishes and goals. Parties' attorneys, 
preferably absent from the process until this point (principles should be agreed upon by the parties 
themselves, without advocate intervention), are now welcome to counsel as to how the agreed principles 
should be best adapted to the different places in which they are to be implemented since they are in a 
position to point out relevant local considerations. Among other issues, important though technical, parties 
and counsel should consider: where is the best venue in which to have the court validate the agreement? If 
required, where is the relevant power of judgment? 

Nevertheless, the global mediator remains the pivot of the process and parties' drafts are sent to him, 
not to each-other. This is to make sure that legal counselors (or other position holders in the parties that 
were not involved in the mediation itself) haven't hindered the positive atmosphere achieved in the 
mediation process when drafting or strayed from the frame of the agreed principles. The global mediator 
must consider that mediation participants experience a personal shift in their frame of mind while 
overcoming cultural differences but others who haven't personally participated might not immediately 
identify with the "new language" achieved in the mediation; this could naturally result in "defensive 
regression" based on primary cultural background and the global mediator should keep the drafting process 
global. Trust was not easily regained during the process and the global mediator should ensure it is not 
needlessly compromised upon its completion. 

Having verified that a draft sent by one party is in line with agreed principles and regained trust, the 
mediator passes this draft to the other party for review, comments and possibly revisions. Unlike local 
mediation, where the mediator drafts an agreement and parties' requests  for  revision  are  therefore  
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perceived  as  attempts  for  reframing  the  agreed principles, it is more likely and understandable that 
parties in global mediation will request to revise each-other's drafts. This is a natural cause of the 
differences between parties, cultural and others, and the global mediator must continue facilitating the 
legitimacy of these differences while assisting the parties in bridging the gaps so that they may do so in the 
future as well. The comment and revision process in global mediation is constructive and educative,   
laying   the   groundwork   for   future   negotiations   between   partners   to   a rehabilitated international 
relationship. 

 Another important issue that might seem technical but it is actually at the core of the global 
mediation process has to do with the identification of the persons signing the agreement. Global mediation 
usually involves large corporations and the agreement should stipulate the persons signing by name and 
position - after validating authorization and mandate to do so - and not just by attorneys, thus emphasizing 
personal involvement and responsibility, and showing a good sign of the partners' prospective and 
constructive attitude, all of which are the essence in a successful mediation. 

 
General issues 

 
- The global mediator must understand that in different cultures there are different methods for 

negotiation and decision making and that efficiency is a relative concept, such as the concepts of 
processing, understanding and internalization. An American person will have a different rhythm and a way 
of thinking than a Spanish person, especially during certain hours of the day, etc. Therefore, certain 
accelerated methods – for example, negotiating "until white smoke is seen" - might not be appropriate for 
some participants in a given mediation at a given time, especially when rehabilitating trust is required and 
pacing the process is essential for its success. 

- The global mediator is guided by the need to be inter-culturally respectful and exercises the "art of 
asking" by which parties are given the opportunity and privilege to lay down the cultural frame in which they 
operate and communicate. This basic respect for customs is an efficient "ice breaker" and raises the mediators' 
chances to successfully suggest or request adaptations to this frame, thus tailoring a mediation-specific culture 
that properly combines elements from both parties' cultures without favoring any  of  them. This  is  one of  
the primary culture challenges that the global mediator is expected to face throughout the process. 

  
Global Mediation, Language and the Interpreter 

 
Maintaining hand-eye coordination 

 
We mentioned language as an important issue, sometimes a barrier, in global mediation and the impor-

tance of choosing an interpreter for successfully conducting this process. We now elaborate on language as the 
medium in which mediation takes place and inquire as to the interpreter's identity and relationship with the 
mediator. 

Like other interpersonal processes, mediation is best conducted in the mother tongue of the participants – 
parties and mediator. These people tend to be in various levels of caution, tension and even stress, and should be 
allowed to express themselves freely and with a minimum of linguistic holdbacks, all within the principles and 
rules of basic respect. True "wholesome" verbal expression must not be halted or dampened by a "language 
filter" that requires enhanced consideration in  choice of  words and this is  best done in  the  most frequently 
used mother tongue. Even using a universal language, like English, is inadequate for this purpose with people 
who are not its born-speakers. 

A multi-national process by nature, global mediation is characterized by participants from different  
cultures  speaking  different  languages  and  overcoming  this  ex  ante  cultural- linguistic  barrier  is  a  base  
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requirement  for  the  professional  mediator.  It  should  be emphasized that no matter how experienced or 
cosmopolitan a mediator may be, he can seldom be on the same level of verbal understanding or cultural 
comprehension of people born and raised in a different country and he will require assistance in this matter, 
professional assistance. 

This professional is the interpreter, which plays a major role in global mediation – the role of securing the 
message. Message security is the overall responsibility to ensure that a sent message is properly received, i.e. the 
contents and form of the message are comprehended by the recipient just as the sender intended. Message 
security is mostly verbal by nature but relies   heavily   on   a-verbal   perception   and   cultural   background.   
Considering   these parameters, we may outline the image of an interpreter. 

The interpreter must do much more than just verbally translate what is said by the parties and mediator, a 
function that can be and often is performed by numerous others in the process. Translators employed by parties 
are an integral part of their team and as such they have a very simple and straightforward objective – to ensure 
their employing party best understands what is said by other parties and the mediator and subsequently has the 
means to comprehend the situation and decide how to best navigate within it. Translators are thus required to be 
fluent in the languages used in the mediation, familiar with the professional jargon and committed to a party in 
the mediation process. Otherwise, translators need not have experience in mediation and they are not necessarily 
committed to the process itself. Furthermore, translators often find it suitable, due to their loyalty to the 
employing party, to modify messages according to their best judgment and specific point of view, all in true 
belief that this is part of their role. 

Unlike translators, the interpreter is a designated member of the mediation team and thus committed to its 
correct dynamics and ultimately to its success; he works for and with the mediator and his objective is to ensure 
that the mediator properly comprehends not only the parties' positions but also their interests and state of mind. 
On the other hand, the interpreter is responsible that parties properly understand the mediator, literally and 
conceptually; i.e. he must ensure that the parties properly receive the mediator's message, understand and 
comprehend his inquiries and propositions and generally do not "get the wrong idea" about his approach. 

Having mediation qualifications can be beneficial to the interpreter and to the entire mediation process 
but it is not necessary and can be compensated by proper guidance from the mediator, prior to and during the 
process. Nevertheless, although not (necessarily) a mediator himself, the interpreter has mediation-related
 responsibilities such as subordination to mediation ethics, confidentiality etc. 

In a multilingual mediation, there might be more than one interpreter. Parties and mediator could be from 
countries that are geographically and culturally distant, requiring two interpreters to  properly handle 
multilingual message  security. Being  integral parts  of  a mediating team, the mediator and two interpreters 
must develop a close work relationship with efficient coordination methods and communication habits. This 
should enable them to (1) securely handle the multitude of messages and properly construct a realistic panorama 
of the dispute with the true interests of all parties clearly visible and (2) accurately convey to the parties all 
reflections, diagnostic queries and constructive input that promote the mediation process. Performing as 
functional extensions of the mediator, both sensory and expressive,  the  interpreters  supply  the  hand-eye  
coordination  skills  necessary  for  the success of global mediation. 

It is therefore essential that the mediator recruit interpreters relying not only on their translation abilities 
and cultural perception but also on their interpersonal skills and ability to be part of a professional team. 
Recruiting the interpreter(s) is a preliminary task that must be done quickly and efficiently in order for the 
mediation to begin promptly and properly. An experienced global mediator is may use existing connections and 
trusted recommendations in order to quickly establish a coherent mediation unit that can perform in concert and 
bestow on the parties a wholesome experience of clarity and prospect of conflict resolution. The recruited 
interpreters will likely be local mediators themselves, thus connected (directly or indirectly) to the global 
mediator and familiar with the process and its principles. 

Global mediation is thus performed by a team that is functionally structured and synchronized.  This  
may  be  plain  and  obvious  to  the  mediator  and  interpreter(s)  who understand their roles and method of 
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operation but not necessarily to the parties that may grow suspicious of the team dynamics and linguistic 
maneuvers. It is therefore essential that the early stages of the global mediation process include an 
introduction to the procedure itself that should place the parties at ease with the less familiar teamwork but 
more so prepare them for the differences between culture and linguistic habits of all participants involved. 

 
Global Mediation – A concept is Born 

 
Future prospects 

 
Following  a  conceptual  introduction in  the  2010  international mediation  conference in Moscow, here 

we elaborated on the concept of global mediation, outlining the theoretical basics of it and providing an 
overview on how these basics are practically implemented. 

So, now that the concept is established - what next?  How does global mediation become standard 
practice in global business?  How do potential global mediators fulfill this potential and become leading 
professionals in an emerging trade? 

We firmly believe that global mediation is a mediation specialty that should be acquired as such - 
methodically and responsibly. A practicum for global mediators should be constructed to convey both theory and 
practice, both principles and methodology. Experienced and talented  as  they  may  be,  global  mediators  
should  greatly  benefit  from  a  structured practicum that would translate intuition into method and natural 
inclination into true strategy. The new global mediators will also benefit from fruitful interactions with others in 
the field, definitely many with different backgrounds and expectedly some with more experience, and this 
accumulating pool of experience and information in a new emerging field would enrich all participants. This 
would greatly promote professionalism in the field, especially if done in an acclaimed academic institution 
performing research and systematically storing information and experience as well as qualifying global 
mediators. 

We  hope  this  exposure  of  the  concept  of  global  mediation  sparks  both  interest  and motivation to 
properly establish and expand this field in a way that provides and ensures the required attitude and approach in 
order to professionally handle global disputes, with their unique characters and challenges. 
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maikl curi, Sai melceri 

globaluri mediatori – koncefciis dabadeba 

mosazrebebi moskovSi gamarTuli mediaciis saerTaSoriso                     
konferenciis kvaldakval 

 
dedamiwa mrgvalia — aswleulebis ganmavlobaSi kargad cnobi-
li geografiuli faqti. 

msoflio sibrtyea — socialur-ekonomikuri aRqma, romelic, 
rogorc teqnologiuri progresis, globaluri komunikaciebi-
sa da informaciis xelmisawvdomobis Sedegi, swrafad ikidebs 
fexs biznesisa da politikis  samyaroSi. 

 
aSkaraa, rom ramdenadac msoflio, rogorc erTi sofeli, mudmivad viwrovdeba, 

adamianebma, korporaciebma Tu saxelmwifoebma imdenad meti ician sakuTari kolege-
bis saqmianobis Sesaxeb mTel msoflioSi. amrigad, SorsmWvretelobis atmosfero em-
sgavseba brtyel samyaros, sadac yovelTvis yvelaferi Cans da yvelaferi ismis. 

aseT biznes- da politikur sinamdvileSi saTanado qcevas myisieri Sefaseba moh-
yveba sazogadoebasTan pozitiuri urTierTobis saxiT. dRes saerTaSoriso korpora-
ciebi iziareben popularul mosazrebas, rom maT qmedebebs guldasmiT akvirdebian 
da, Sesabamisad, maTze azri iqmneba ara mxolod biznesis Sedegebisa da finansuri Ri-
rebulebis mixedviT, aramed imis mixedviT, Tu, faqtobrivad, rogor axorcieleben 
isini bizness. biznesis warmoebis sazRvrebSi igulisxmeba is meTodebi, romelsac igi 
irCevs kolegebTan, momxmareblebTan, momwodeblebTan, biznes- partniorebTan da 
sxva TanamoazreebTan davis mogvarebis dros.  

mocemul realobaSi win wamoiwia davebis alternatiuli gziT (ADR) mogvarebis 
teqnikam, mediaciis xelovnebis daxvewis CaTvliT. Sida ZalebiT gadawyvetilebis mi-
Rebis principze dayrdnobiT, mocemuli meTodologia aucilebelia Tanamedrove 
biznesisa da politikisaTvis, ramdenadac es meTodebi mxareebis mier ara marto yvela 
im viTarebasa da moqmedebaze pasuxismgeblobis aRebas moiTxovs, ramac uTanxmoebam-
de miiyvana, aramed, aseve, im Sedegebzec, rac konkretul gadawyvetilebas mohyveba. 
garda amisa, Sida ZalebiT gadawyvetilebis miReba aZlierebs mxareebs, aZlevs ra da-
vis mogvarebis procesisa da misi Sedegebis kontrolis SesaZleblobas. am Temas mog-
vianebiT ufro detalurad SevexebiT. 

davebis alternatiuli gziT (ADR) mogvarebis saWiroeba imanac gamoiwvia, rom 
samarTlebriv sistemebs da alternatiul tribunals ufro da ufro uZneldeboda 
davebis efeqturi da konstruqciuli gadawyvetis mimarT mzardi moTxovnis dakmayo-
fileba. pirveli, sajaro dafinansebis mqone sistemebis uunaroba, adekvaturi momsa-
xureba miewodebinaT klientebisaTvis, dramatulad aisaxa yvela dargSi, maT Soris 
sasamarTlo warmoebaSic, da ara mxolod ganviTarebad qveynebSi, aramed dasavleTis 
qveynebis umravlesobaSic. meore, da ufro mniSvnelovani gaxlavT is, rom sasamar-
Tloebi, arbitrebi, profesionali advokatebi da tribunalebi — davis gadawyvetaSi 
TiToeuli sakuTari, zogadi Tu konkretuli maxasiaTebliT — yvela maTgani ganicdis 
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mesame pirisTvis damaxasiaTebel uxerxulobas, roca modave mxareebs gadawyvetile-
bis miRebis garkveul formas sTavazobs. 

gadawyvetilebis mimRebi gareSe piri (istoriulad Temis uxucesebi, mogviane-
biT ki — sasamarTloebi) suverenuli sistemis nawilad iqca da sazogadoebisTvis misa-
Rebi gaxda ara mxolod subordinaciis, aramed misi xelsayrelobis gamoc. 

gadawyvetilebis mimRebi gareSe piris arseboba momzidveli variantia konfliq-
tis mxareebisaTvis, radgan misi arseboba mxareeebs aTavisuflebs pirdapiri kontaq-
tis saWiroebisgan da piradi komunikaciis dros emociuri da inteleqtualuri re-
sursebis xarjvisgan, rasac maTgan davis Sida ZalebiTmogvarebis procesi moiTxovs.  

miuxedavad amisa, mxareebs, saboloo jamSi, asustebs gareSe gadawyvetilebis 
mimRebi piri, romelic morCilebas da davis zogierTi elementis — rogorc wesi, so-
cialuri da emociuri elementebis ignorirebasac moiTxovs, rac mxareebis urTier-
Tobisa da Tavad konfliqtis safuZvels ukavSirdeba. ufro metic, gadawyvetilebis 
mimRebi pirebi, rogorc wesi, axdenen konfliqtisa da  mxareebs Soris arsebuli urTi-
erTobis gancalkevebas, izolirebas, riTic aknineben konstruqciuli gadawyvetile-
bis miRebis kreatiul SesaZleblobebs.  

SeiZleba, kerZo pirma, daxmarebis gawevis mizniT, ramdenime davis gadawyvetaSi 
monawileoba miiRos; aseTi adamianebi verc asxvaveben erTmaneTisgan Sida ZalebiTa da 
gareSe pirebis CareviT gadawyvetilebis miRebis meTodebs da nakleb yuradRebas aq-
ceven maT Sedegebsac. meore mxriv, didi kompaniebi da bizneskorporaciebi mudmivad 
CarTuli arian mraval sxvadasxva davaSi sxvadasxva mxaresTan, sxvadasxva adgilas, 
sxvadasxva masStabiTa da ukiduresi aucileblobiT. Sesabamisad, aseTi organizaciebi 
mudmivad eZeben sakuTar partniorebTan konfliqtis minimumamde dayvanis gzebs da 
davis mogvarebis meqanizmebisa da Sesabamisi Sedegebis gaumjobesebis saSualebebs. 

sayovelTaodaa aRiarebuli, rom davebis alternatiuli gziT (ADR) mogvareba, kon-
kretulad ki  mediacia, ~swori gzaa~ biznessamyaroSi arsebuli konfliqtebis Sem-
TxvevaSi; es konstruqciuli saSualeba da gadamwyveti arCevania maTTvis, visac xan-
grZlivad surs warmatebuli saqmiani urTierTobebis SenarCuneba rogorc qveynis 
SigniT, ise saerTaSoriso doneze, da rac yvelaze mTavaria, visac dadebiTi reputaci-
is SenarCuneba unda. 

rogorc saxelwodebidanac Cans, mediacia davis gadawyvetis procesia, romlis 
drosac mxareebs Suamavali exmareba xelaxla gamoiyenon Sinagani Zalebi gadawyveti-
lebis misaRebad, Tu mxareTa pirdapiri urTierToba manamde uSedegod damTavrda. me-
diaciis dros mxareebi Tavad arian sakuTari gemis kapitnebi — gadawyvetilebis mimRe-
bi pirebi, xolo mediatori am SemTxvevaSi gidis an Suquras funqcias asrulebs, rome-
lic konfliqtis gaSlil zRvaSi anaTebs da mxareebs exmareba, Tavi aaridon kldovan 
napirebTan Sejaxebas. 

amdenad, mediators moeTxoveba, yuradRebiT moekidos mxareTa interesebs, maT 
mier viTarebis araswor interpretacias da maTi simarTlis aRqmas, raTa usafrTxod 
miiyvanos im momentamde, roca mxareebi sakuTari davis mogvarebis saukeTeso gadawy-
vetilebas miiReben. 

mxareebTan erTad muSaobis da maTi moTxovnebis adaptaciis procesSi Suamava-
li, rogorc profesionali, izrdeba.  

rogorc zemoT aRiniSna, mediatorebs biznesdavebis ganxilvisas bolo ori aT-
wleulis manZilze moeTxoveboda globalizaciasTan adaptacia. iseve rogorc Tavad 
biznesSi, aqac dramatulad gaizarda saerTaSoriso komerciuli davebis raodenoba. 
msxvil biznesorganizaciebs Soris mimdinare davebi sul ufro naklebad iCens Tavs 
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erTi qveynis farglebSi, radgan maTi problemebis umravlesoba globaluri masStabi-
saa da ukavSirdeba menejments, sawarmoo centrebs, masalebisa Tu informaciis mom-
wodeblebs, samomxmareblo bazrebsa da misT. ufro metic, Cvens Seviwroebul msof-
lioSi, biznesis globalizacia bevri kompaniisa Tu korporaciis miznad iqca. roca 
konfliqti iCens Tavs, kompaniebs globalurad moeTxoveba misi Sida ZalebiT mogva-
reba, xolo es procesi moiTxovs axali da gaumjobesebuli mediatoris daxmarebas _ 
anu adamians, romelsac ara mxolod mediaciaSi gaaCnia sabaziso kvalifikacia, aramed 
aqvs gansakuTrebuli pirovnuli Tvisebebic, gaTviTcnobierebulia saqmis mgrZnobia-
re niuansebSi, sagulisxmo profesiuli gamocdilebac aqvs da, Sesabamisad, xelewife-
ba sxvadasxva kulturul, enobriv da geografiul garemoSi yvela warmatebuli teqni-
kis danergva da gamoyeneba. 

 

eseni globaluri mediatorebi arian 

saerTaSoriso biznesimperiebi warmatebas im SemTxvevaSi aRweven, Tu icaven qce-
vis saerTaSorisod aRiarebul standartebs, maT Soris konfliqtis marTvis standar-
tsac. vfiqrobT, rom qveynebma da imperiebma unda aRiaron davebis altenatiuli mog-
vareba wamyvan meTodad, xolo mediacia _ davis mogvarebis yvelaze sasurvel gzad 
globaluri ekonomikis farglebSi. 

2010 wels, moskovSi Catarebuli mediaciis saerTaSoriso konferenciis Semdeg, 
sadac pirvelad moxda koncefciis wardgena, es koncefcia Camoyalibda rogorc 
msoflio ekonomikuri konfliqtebis mogvarebisTvis erT-erTi wamyvani saSualebas.  

 

globaluri mediacia da globaluri mediatori 

winamdebare TavSi Camoyalibebulia globaluri mediaciis safuZvlebi. aqvea ax-
snili pirovnebebs Soris urTierTobis principi, Tu rogor aregulirebs igi adgi-
lobriv da saerTaSoriso kavSirebs da uTanxmoebebs; aseve, gadmocemulia zogierTi 
Tviseba, rac, Cveni azriT, arsebiTia saerTaSoriso mediatorisTvis. 

 

pirovnebebs Soris urTierTobis principi 

gasuli saukunis teqnologiuri progresi, gansakuTrebiT kompiuterizacia, me-
dia- da komunikaciebis sistemebis gaumjobeseba ganapirobebs adamianebs Soris urTi-
erTobebis gamartivebas nebismieri adgilidan nebismier manZilze. 

amdenad, teqnologiebma msoflio ~gaabrtyela~, meti informacia gaxada meti 
adamianisTvis xelmisawvdomi, adamianebi ufro martivad da swrafad daakavSira er-
TmaneTTan da axali, xanmokle Tu xangrZlivi urTierTobebis damyarebis saSualeba 
misca.  

magram, miuxedavad imisa, rom teqnologiebis ganviTarebam adamianebs Soris kav-
Siris damyarebas Seuwyo xeli, upiratesi mainc pirovnuli urTerTobebis xarisxia. am-
denad, saqmiani iqneba Tu politikuri, samecniero, sportuli, Jurnalisturi, humani-
taruli Tu Tanamedrove saerTaSoriso komunikaciisTvis damaxasiaTebeli sxva xasia-
Tis matarebeli, es kavSiri mainc masSi uSualod monawile adamianebs Soris myardeba.  

ra aris imis ganmsazRvreli, namdvilad damyarda Tu ara kavSiri da Tu asea, rogo-
ri iqneba misi xasiaTi da saboloo bedi? mxareebs SeuZliaT komunikaciis damyareba ara 
teqnologiebis, aramed pirovnebaTaSoris doneze; es aris gza, romliTac isini agzavni-
an da iReben ~mesijebs~, reagireben erTmaneTis gzavnilebze da Tanamdev qcevebze. 
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pirovnebaTaSorisi principi gansazRvravs rogorc adgilobriv, ise saerTaSo-
riso kavSirsac, sadac niSandoblivi gansxvaveba gamowveulia familarobiT, megobru-
li urTierTobebiT (an maTi naklebobiT). adgilobriv doneze kavSiri Cveulebriv ya-
libdeba mxareebs Soris, romlebic kargad icnoben erTmaneTs, aqvT msgavsi Cveulebe-
bi, tradiciebi da mentaloba; romlebmac ician ~wesebi~ da garkveuli gamocdilebac 
aqvT am mimarTulebiT; romlebsac ar sWirdebaT didi momzadeba komunikaciis dasam-
yareblad da SeuZliaT yuradReba im amocanebze gaamaxvilon, risTvisac sWirdebaT 
mocemuli kavSiris damyareba.  

saerTaSoriso komunikacia ki, piriqiT, myardeba sruliad ucxo mxareebs Soris 
da, Sesabamisad, xasiaTdeba frTxili midgomiT, xandaxan eWviTac, roca mxareebs mo-
eTxovebaT, urTierTobis formirebis gaadvilebis mizniT, srulad CaerTon komunika-
ciis aqtSi, da misgan rac SeiZleba warmatebuli Sedegi miiRon. potenciuri saerTaSo-
riso urTierTobis mxareebi xSirad awydebian enobriv, kulturul, sakanonmdeblo, 
wes-CveulebiT, mentalur, crurwmenis Tu sxva barierebs. maTi amocanaa yvela barie-
ris daZleva, sanam sakuTari miznebis Sesrulebas daiwyeben. imave mizezebiT, razec 
zemoT mogaxseneT, Camoyalibebuli komunikaciis SenarCuneba adgilobriv doneze uf-
ro iolia, vidre saerTaSoriso doneze.  

pirovnebaTaSorisi urTierTobis principi gadamwyvetia saerTaSoriso doneze 
warmoqmnili uTanxmoebebis gasagebad. ara aqvs mniSvneloba, geografiulad ra manZi-
liTaa daSorebuli mxareebi erTmaneTisgan da komunikaciis ra saSualebebs iyeneben. 
isini arsebiTad pirovnebaTaSoris komunikacias axorcieleben sxvadasxva doneze ~me-
sijebis~ gacvla-gamocvliT. xsenebuli komunikacia SeiZleba Seicavdes davasac, da 
roca es ukanaskneli warmoiSveba, isic pirovnebaTaSoris qcevebs eqvemdebareba, e.i. 
sakomunikacio qcevas da reaqcias, rac davis ganviTarebas ganapirobebs — an amcirebs 
an aZlierebs, an gadawyvetilebamde mihyavs, an mkvdar wertilamde. 

saerTaSoriso kavSirebi davis eskalaciis ufro maRali riskis matarebelia, Tu 
gaviTvaliswinebT pirovnebaTaSoris urTierTobebis zemoT aRweril sirTuleebs. 

alternatiuli gziT davis gadawyvetis samuSao hopoTeza gulisxmobs, rom kon-
fliqtis mxareebs, rogorc wesi, davis swrafad da efeturad mogvareba da produqti-
uli Sedegis miReba surT.  iseve rogorc komunikaciis damyarebas, mis SenarCunebasa 
da davis warmoSobas mivyavarT pirovnebaTSoris urTierTobasTan, aseve davebis mog-
varebac am fenomens eqvemdebareba, ramdenadac es ukanaskneli ufro intensiurad eq-
ceva saerTaSoriso komunikaciis unikaluri Tvisebebis gavlenis qveS, rac ase gan-
sxvavdeba lokaluri komunikaciebisagan. 

 

globaluri davebis mediacia 

mediacia pirovnebaTaSorisi urTierTobis procesia realur personaliebs So-
ris. winamdebare TavSi termini ~realuri~ niSnavs yvela im viTarebas, romlebic pir-
dapir an arapirdapir aris dakavSirebuli, an Sedegad mohyveba mediaciis procesSi 
CarTuli adamianebis xasiaTis Taviseburebebs. es SeiZleba exebodes mediaciis pro-
cesSi monawile mxareebs, mediatorebs, interpretatorebs (Tarjimnebs), mrCevelebs 
da bevr sxvas, vinc gavlenas axdens mediaciis monawile mxaris mosazrebebze. zemoT 
xsenebuli pirovnebaTaSorisi urTierTobis principi exeba aseve im realobis aRqmas, 
romelSic mediacia mimdinareobs, iqneba es adgilobriv Tu saerTaSoriso doneze. mo-
cemuli realoba, romelSic adgilobrivi dava viTardeba da romelic Zalian hgavs 
imave arealSi mimdinare sxva davebs, rogorc wesi, cnobilia yvela monawilisaTvis da 
SedarebiT advili samarTavia mediatorisTvis, romelic imave garemoSi moqmedebs. mo-



 204 

cemul arealSi, sadac mediaciis procesi mimdinareobs, msgavsi realobaa da saWiroa 
warmatebuli adgilobrivi mediatoris CarTva, romelic kargad icnobs arsebul rea-
lobas, arsebul socialur niuansebs da adgilobrivi realobisadmi adaptirebuli pi-
rovnebaTaSorisi urTerTobebis damyarebis unari gaaCnia.  

globaluri davebi mTel msoflios moicavs, da Sesabamisi mediaciis procesebi 
ar ganisazRvreba konkretuli realobiT, ramdenadac masSi monawileobs sul cota 
ori sxvadasxva geografiuli adgilis warmomadgeneli, romlebic sxvadasxva realo-
biT xasiaTdeba, saukeTeso SemTxvevaSi mxolod mcire gansxvavebebiT, Tumca umete-
sad, es gansxvavebebi arsebiTia. globaluri mediatori, SeiZleba iTqvas, rom  moqme-
debs ~qaosur realobaSi~, romelzec gavlenas axdens nacnobobis erTze meti piradi 
qseli, iSviaTadaa mudmivi da ufro xSirad ganicdis cvlilebebs.   

miuxedavad imisa, rom mravali sxvadasxva realobisTvis Tavis garTmeva niWieri 
adamianisTvis saintereso gamowvevaa, warmatebul globalur mediators iseTi pirov-
nuli Tvisebebi unda hqondes, rac xels Seuwyobs gansxvavebul realobebTan advilad 
adaptirebaSi - aq igulisxmeba gonebrivi da sulieri moqniloba, mosmenis maRali kul-
tura da unari, Tavmdabloba da Sinagani simSvide, 

yvela es Tviseba, profesiul da cxovrebiseul gamocdilebasTan erTad, ayali-
bebs situaciis swori aRqmisa da realobasTan adaptirebis process. 

globalur mediators ar moeTxoveba im realobis sruli codna, romelSic mxa-
reebi arian. man unda gaacnobieros, Tu ra informaciis naklebobas ganicdis da amis 
mixedviT daareguliros Sesabamisi meTodologia da midgoma. misi amocanaa realobis 
variaciebis dabalanseba ise, rom man mediaciis procesze ar iqonios uaryofiTi gav-
lena, xolo pirovnebebs Soris arsebuli barierebi Semcirdes minimumamde. mniSvnelo-
vani gamonaklisia iseTi personaTaSorisi barierebis gamovlena, romlebic mocemuli 
konfliqtis safuZvelia da romelic, rogorc mediaciis ganuyofeli nawili, mxaree-
bis mier srulyofilad unda iqnes Seswavlili da damuSavebuli. globaluri mediato-
ri unda iyos sakmarisad gonebagaxsnili, rom ar gauWirdes gansxvavebis danaxva per-
sonaTaSorisi barierebis or saxes Soris da SeZlos maTi cal-calke ganxilva. es exeba 
adgilobriv mediators, Tumca ~qaosuri realobiT~ gamowveuli sirTuleebis gareSe. 

rogorc Semdgom ganvixilavT, ~qaosur realobasTan~ gasamklaveblad globa-
lur mediators SeuZlia sxvadasxva saxis instrumentebis gamoyeneba: 

- saimedooba — mTavari Tviseba da instrumenti, romelic mediators exmareba 
globaluri mediaciis procesSi daZabuli situaciis ganmuxtvaSi. mediaciis monawile 
mxareebis mxridan ndobis mopoveba nebismieri mediatorisTvis aucilebelia, magram 
globaluri personaTaSorisi gamowvevebis mogvarebisas mas gadamwyveti mniSvneloba 
aqvs. ndoba anelebs pirovnebebs Soris daZabulobiT Seqmnil barierebs da xels uwy-
obs urTierTTanamSromlobis atmosferos Camoyalibebas; am dros mniSvnelovania, 
rom mediatorma gamoavlinos gadawyvetilebis mimRebi piri orive mxridan, Tan Sei-
narCunos maTi ndoba da ndobis atmosfero mxareebs Sorisac Camoayalibos. globalu-
ri mediaciis dros xdeba rogorc Tavad davis sagnis, aseve mxareebis Sesaxeb didi 
odenobiT informaciis damuSaveba; ndoba ganapirobebs mxareTa gulwrfelobasac, am-
denad, mediatorma aqcenti unda gaakeTos informaciis Sinaarsze da ara xarisxze. 

- Tarjimani — fasdaudebeli damxmare globaluri mediaciis dros enobrivi ba-
rieris srulad da efeqturad dasaZlevad (xandaxan erTze meti enis barieris). sakma-
risi ar aris mxareTa mier gamoTqmuli mosazrebebis mxolod literaturuli gageba, 
saWiroa konteqstisa da qveteqstis wvdomis unari, raTa WeSmaritad iqnes aRqmuli ma-
Ti poziciebi da interesebi. es ki iseTi Tarjimnis daxmarebiTaa SesaZlebeli, rome-
lic mxolod profesionali ki ar aris, aramed garkveul pasuxismgeblobasac grZnobs 
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procesis mimarT, ar izRudeba adgilobrivi CveulebebiT da kargad icnobs mediato-
ris mier mosmenisas CaniSnul gansxvavebebs. Tumca, ar unda gavazviadoT Tarjimnis 
arCevis mniSvneloba. globalurma mediatorma ki unda SeimuSaos SerCevis mosaxerxe-
beli meTodi, raTa darwmunebuli iyos mediaciis monawileebTan muSaobisas WeSmariti 
da konstruqciuli Targmanis miRebaSi. 

- moqniloba — zogadi terminia, romelic nebismier pirovnul aspeqts miesadage-
ba, Tumca, aucileblad moeTxoveba globalur mediators, romelsac xSirad mouwevs 
sxvadasxva kulturisa Tu religiis warmomadgenlebTan Sepirispireba. moqnili media-
tori gonebagaxsnili da keTilganwyobilia; ismens yuradRebiT da ar ganikiTxavs mxa-
reebs sakuTari crurwmenisa Tu stereotipebis mixedviT. is kargad xedavs adamianebs 
da aqcents akeTebs, Tu ra surT maT, rogor SeZleben sasurveli miznis miRwevas da, 
rac yvelaze mTavaria, rogor gamoxataven sakuTar miswrafebebsa da rwmenas da ro-
gor SeiZleba maTi sworad gageba.  

 

globaluri mediaciis gadamwyveti etapebi 

klasikuri meTodis meToduri adaptacia  

inicireba 

ramdenadac mediacia nebayoflobiTi procesia, misi inicireba zogadad media-
torTan dakavSirebiT xdeba. SeiZleba modave mxareebma erToblivad mimarTon media-
tors (Tumca, umetesad maTi warmomadgenlebi mimarTaven xolme); an, erT-erTi mxare 
mimarTavs mediators meore mxaresTan dakavSirebaSi daxmarebisTvis; an, sasamarTlo, 
sadac mxareebis saqme ganixileba, daadgens an urCevs maT mimarTon mediators. globa-
luri mediaciis inicirebac amave gzebiT xdeba, mxolod iSviaTia sasamarTloebis mo-
nawileoba, xolo mediators misi reputaciis mixedviT irCeven. amdenad, globaluri 
mediatorebi zrunaven, rom mediaciaSi maTi gamocdilebisa da konkretul dargSi 
profesionalizmis Sesaxeb saerTaSoriso doneze iyos cnobili; SeiZleba farTo sa-
zogadoebisTvis, saqmiani, iuridiuli an sxva profesiuli wreebisTvis kargad cnobi-
li adamianebi iyvnen.  

mediatorTan dakavSirebis gziT mediaciis procesis inicireba ara mxolod praq-
tikuli saqcielia, aramed mediatorsa da mxareebs Soris ndobis Camoyalibebis wina 
safexuri. amgvari samsaxuris gawevaze Txovnis miRebis Semdeg globaluri mediatori 
obieqturad, neitralurad, miukerZoeblad da mxareebis mimarT Tanabari yuradRebiT 
iwyebs process; swored ~sufTa furclidan~ dawyebiT Sendeba ndoba mediaciis sawyis 
etapze. rasakvirvelia, xandaxan mliqvnelobasac aqvs adgili, roca saSuamavlo daxma-
rebisTvis mxolod erTi mxare mimarTavs mediators, mediatorma unda moaxerxos da 
gamoavlinos mimxrobis nebismieri mcdeloba romelime monawilis mxridan, rasac xSi-
rad konfliqtis monawileebi gauazreblad da qvecnobieradac ki cdiloben. amgvar 
situaciebTan gasamklaveblad mediatorma ormxrivi diskursi unda gaxsnas da orive 
mxare Tanabrad informirebuli da CarTuli unda hyavdes procesSi, raTa mediaciis 
procesis dasawyisSive daabalansos situacia. xSirad monawileebi — mediatori da mxa-
reebi — Tanxmdebian anazRaurebaze (honorarze), konfidencialurobaze da sxva msgavs 
sakiTxebze. aseTi SeTanxmeba sawyis etapzeve unda Camoyalibdes werilobiT da dadas-
turdes xelmoweriT ara ugvianes mediaciiswina procesisa. 
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mediaciiswina procesi (premediacia) 

mas Semdeg, rac moxdeba globaluri mediaciis inicireba, da sanam uSualod me-
diaciis procesi daiwyeba, mediatori cal-calke xvdeba mxareebs da adgens, ramdenad 
Tavsebadi arian isini mediaciis procesTan. premediaciis procesi ar exeba Tavad da-
vis sagnis ganxilvas, aramed, pirovnebebs Soris Tavsebadobas, kerZod ki, mxareebsa da 
mediators Soris Tavsebadobas. es pirveli da mniSvnelovani nabijia ndobis Camosaya-
libeblad, romelic Zalian delikaturad da windaxedulad unda warimarTos. SeiZle-
ba, saWiroebis SemTxvevaSi, mediatori Tavad eaxlos mxareebs da maTTvis ~bunebriv~ 
garemoSi Sexvdes, raTa rac SeiZleba Tavisuflad da daculad agrZnobinos Tavi. ase-
Ti saqcieli xels uwyobs ndobis atmosferos Seqmnas da informaciis Tavisufal gac-
vlas, radgan adamianebi sakuTar Cveul garemoSi ufro gulwrfelni arian, xolo me-
diators saSualeba aqvs, mxareebis keTilganwyoba SeinarCunos. globaluri mediaciis 
mxareebi, rogorc wesi, organizaciebia, amdenad maTi ganwyoba gundur xasiaTs ata-
rebs, xolo mediatoris mier am xasiaTis dinamikis codna procesis warmatebis sawin-
daria. mediaciiswina procesSi mediatori cdilobs gaarkvios mxareebis mier gadawy-
vetilebis miRebis meqanizmi, gamoavlinos mTavari figurebi da aqtiurad CarTos me-
diaciis procesSi da uzrunvelyos, rom mediaciaSi monawile mxareTa oficialur war-
momadgenlebs aqvT procesis xelSewyobis da gadawyvetilebis miRebis unari da ufle-
bamosileba.  

mediatori mxareebs acnobs sakuTar molodinebs da mxareebic, Tavis mxriv, medi-
ators acnoben sakuTar molodinebs procesisa da Tavad Suamavalis mimarT; amgvarad 
dgindeba, ramdenad realisturia mxareTa molodinebi mediaciis procesis masStabisa 
da mediatoris funqciis mimarT. molodinebis koordinirebas Zalin didi mniSvneloba 
aqvs, radgan igi mediatorisa da monawileTa mxridan seriozul Zalisxmevas moiTxovs. 

mediaciiswina periodSi, mediatoris kidev erTi movaleobaa procesSi mxareTa 
gulwrfelobis xarisxis Sefaseba. SeiZleba moxdes ise, rom erTma an metma mxarem, me-
diacias mimarTos sakuTari ukanono miznebis dasafarad, kerZod, davis mogvarebis ga-
miznuli gaWianurebisa da, saerTodac, konfliqtis mogvarebis CasaSlelad. SeiZleba 
romelime mxarem Tavi ~mediaciis procesis monawiled~ gamoacxados, sinamdvileSi ki 
ar hqondes problemis mogvarebis aranairi konkretuli mizani. monawileebi SeiZleba 
mediacias aRiqvamdnen, rogorc meore mxaris Sesaxeb saintereso informaciis mopove-
bis saSualebas, sakuTari poziciebis gasamyareblad. msgavsi tipis interesebis arse-
boba unda gamovlindes mediaciiswina periodSi; molodinebis gacnobisa da koordini-
rebisas mxedvelobaSi unda iqnes miRebuli, rom ramdenadac globaluri mediatori 
pasuxismgebelia uzrunvelyos, rom procesi daiwyeba saTanadod davaldebulebul 
mxareebs Soris, romlebsac, adgilobrivi mediaciisgan gansxvavebiT, sadac mxareebs 
SeuZliaT sasamarTlos mimarTon,  davis mogvarebis sxva alternatiuli SesaZleblo-
ba ar aqvT.  

ramdenadac mediaciiswina procesi aqcents adamianebze akeTebs da ara Tavad da-
vis saganze, amdenad, sasurvelia mediatorTan pirdapiri komunikaciis ganxorciele-
ba, rac am etapze Tarjimnis monawileobas ar gulisxmobs. mediatori am SesaZleblo-
bas iyenebs mxareebTan kavSiris dasamyareblad da ndobis atmosferos Camosayalibeb-
lad, rac aucilebelia mediaciisTvis. aq xazi unda gavusvaT, rom mediaciiswina peri-
odi ara mxolod Tavad mediaciis procesis mosamzadebeli periodia, aramed is xels 
uwyobs mxareebisa da mediatoris mier ormxriv pirovnul gamocdas, ramac SeiZleba 
iseT uaryofiT daskvnamdec migviyvanos, rogoricaa, magaliTad, mxareTa SeuTavseb-
loba; an roca maT Soris ver xerxdeba pirovnebaTaSoris urTierTobis bunebrivi Ca-
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moyalibeba; an, roca ~recepti~ ar aris sakmariad kargi. aseT SemTxvevaSi kargi iqneba 
mediaciis personaluri struqturis gadaxedva da modifikaciis sxvadasxva xerxis 
gaTvaliswineba, rogoricaa, erT-erTi mxaris warmomadgenlobis Secvla an Tanamedia-
ciis inicireba, rac mediatorTan maTi kavSiris gaumjobesebas da, Sesabamisad, media-
ciis procesis nayofierad warmarTvas ganapirobebs. gansakuTrebul SemTxvevebSi, 
roca ~recepti~ uZluria, SesaZleblia Tavad mediatoris Secvlaze fiqri. 

 

gaxsna 

pirovnebebs Soris SeTavsebadobis dadgenisa da mxareebTan sabaziso ndobis at-
mosferos Seqmnis Semdeg globaluri mediatori amzadebs Tavad mediaciis procesis 
avanscenas pirveli Sexvedris mowveviT, sasurvelia orive mxaresTan erTad, sadac 
mxareebsa da mediators saSualeba aqvT Sexvdnen da mousminon erTmaneTs, Camouya-
libdeT erTmaneTis mimarT yuradRebis mipyrobis, mosmenis da, savaraudod, urTier-
Tgagebis atmosfero. gansakuTrebuli mniSvneloba aqvs pirveli Sexvedris adgilis 
SerCevas, romelic ar unda ukavSirdebodes arc erT mxares da geografiulad ~neit-
ralur teritoriaze~ unda ganxorcieldes. es mxolod Tavad procesis neitraluro-
bis maniSnebeli ki ar iqneba, aramed orive mxares Camouyalibebs rwmenas, rom ar dai-
Suron dro da energia Sexvedraze wasasvlelad mzadebisa da mgzavrobisaTvis.  amiT 
mxarebi gamoxataven, rom mzad arian gulwrfelad miiRon monawileoba procesSi. 

~gasxnis ceremonials~ mediaciis elferi unda dahkravdes — mediatori msaji ar 
aris, xolo procesi nebayoflobiTi da konfidencialuria. yalibdeba qcevis wesebi, 
Sexvedra da mxareebsa da mediators Soris gacvlili informacia daxurulia. gaTva-
liswinebulia enobrivi barieri, mxareebi mzad arian damatebiT dro dauTmon da gage-
biT moekidon SesaZlo gaugebrobebs, rac Tarjimnis monawileobis aucileblobas us-
vams xazs. garda amisa, mxareebi informirebuli arian, rom maT ufleba aqvT, konsul-
tacia gaiaron nebismier pirTan sakuTari arCevanis mixedviT. 

xazgasmiT unda iTqvas, rom mediaciis procesSi ar SeiZleba raime sxva procedu-
ris ganxorcieleba. amgvari procedurebis inicireba an maTi ganxorcieleba mediaci-
is procesis dasasruls niSnavs. 

dabolos, procesis gaxsna saukeTeso droa imisaTvis, rom mxareebma mediatori-
sa da Tavad mediaciis procesis Sesaxeb dasvan SekiTxvebi. 

 

mxareTa naambobi — davis sagnis wardgena 

erTobliv Sexvedraze mxareebi erTmaneTs da globalur mediators warudgenen 
sakuTar subieqtur Sexedulebas. TiTeuli monawile rig-rigobiT gamoTqvams Tavis 
Sexedulebas; Tarjimnebi gansxvavebul enaze imeoreben mxareTa naambobs sul cota 
erTxel, Tan xsnian mxareTa mier gamoxatul faqtobriv da emociur detalebs. es mxa-
reTa pirveli Sexvedraa, sadac artikulirebulad uxsnian davis sagans mesame mxares, 
usmenen erTmaneTs da mediatoris mosazrebas davis sagnis Sesaxeb. es axali gamocdi-
lebaa Tavad mxareebisTvis da amJRavnebs maT miznebs ara mxolod Sexvedris gansakuT-
rebulobis gamo, aramed imitomac, rom maT awmyo droSi uwevT saubari. es momenti xSi-
rad yuradRebis miRma rCeba davebis sasamarTlo garCevebis dros, radgan sasamarTlo 
procesis paTologiuri bunebaa mxolod warsulze aqcentireba da awmyos ugulebel-
yofiT momavlis ganxilva. mediatori ki, piriqiT, mxareebs exmareba mTeli yuradReba 
axlandelze gadaitanon da mxolod amis safuZvelze ifiqron momavalze, rac maT da-
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exmareba kargad gaigon awmyo da, Sesabamisad, ufro brZnulad dagegmon momavali. es 
davis sagnis prezentaciis mniSvnelovani aspeqtia, ramdenadac globaluri biznesi xa-
siaTdeba mudmivad cvladi qaosuri realobiT; organizaciebi ergebian axal realo-
bebs, viTardeba maTi dRis wesrigi, icvleba interesebi da is, rac erT dRes kardina-
lurad mniSvnelovani iyo, amJamad SeiZleba ugulebelyofil iqnes, an piriqiT. aqcen-
ti gadatanilia imaze, rac `aq aris axla~; aseTi midgoma mxareebs moqnilobas sZens da 
ufro Sesaferisi da konstruqciuli formiT axdens maTi interesebisa da Tanamdevi 
poziciebis Sefasebas. davis sagnis wardgeniT es aspeqti ukeT aSkaravdeba, radgan xSi-
ria, roca, davis dawyebidan moyolebuli, mxareebs Soris komunikacia TiTqmis CaSli-
lia, axla ki naTlad SeuZliaT dainaxon, ra iyo maTTvis gaurkveveli mTeli am xnis 
ganmavlobaSi. amgvari konkretikis misaRwevad, erToblivi Sexvedra saukeTeso da-
sawyisia, Tumca, SeiZleba sakmarisi ar iyos, ramdenadac globalur davebSi xSirad 
bevri detalia gasaTvaliswinebeli, rasac sakmao dro da yuradReba sWirdeba. aqedan 
gamomdinare, Cndeba araerTi individualuri Sexvedris saWiroeba, rac mediators me-
ti informaciis miRebis da davis sagnis Sesaxeb mniSvnelovani detalebis dazustebis 
saSualebas aZlevs, risi gamJRavnebis nebayoflobiTi survili, windaxedulebis, yoy-
manis an eWvis gamo, SeiZleba mxareebma arc gamoxaton erTobliv Sexvedraze. 

 

ukugeba 

mas Semdeg, rac mediatori mxareebis mier davis sagnis Sesaxeb prezentacias mo-
ismens, dedanTan rac SeiZleba axlos, sami ZiriTadi miznis Sesabamisad axdens miRebu-
li informaciis dazustebas. pirveli mizani - mxareebs gauCndeT gancda, rom maT mier 
warmoadginili versia mosmenili da aRqmulia; es grZnoba Zlierdeba, Tu informaciis 
ukugeba obieqturia da ar Seicavs gansjis elementebs. meore mizani — ukugeba sauke-
Teso saSualebaa gaugebrobebis gamosasworeblad procesis dasawyisSive. mesame miza-
ni — mxareebi pirvelad ismenen ~orive mxaris naambobis~ ukugebas mesame, obieqturi da 
konfliqtis aramonawile mxridan; axla orive mxares SeuZlia mTeli yuradReba uku-
gebul informaciaze gadaitanos da ar Seecados mTxrobelis winaSe Tavis marTlebas 
an sakuTari poziciis dacvas. samive xsenebuli miznis saerTo Tvisebaa mxareTa ndobis 
Camoyalibeba ara mxolod mediatoris, aramed mTlianad procesis mimarT. amas ki gana-
pirobebs komfortuli da damarwmunebeli SegrZneba, romelic orive mxares uCndeba 
ukugebis dros. 

aRniSnuli miznebis miRweva gadamwyvetia mxareTa azrovnebis CarCoebis gasar-
Rvevad, rac mniSvnelovania warmatebuli mediaciisTvis, xolo Tavad es etapi wvril-
manebSi wvdomiT, auCqareblad unda warimarTos. es arcTu ise advili gasakeTebelia, 
Tu gaviTvaliswinebT Tarjimnis CarTulobas, rasac sakmao dro miaqvs, ara mxolod 
ukugebis gaxangrZlivebiT, aramed misi garTulebiTac. 

roca globaluri mediatori axdens davis sagnis ukugebas, is mkafiod gamoxa-
tavs mxareebs Soris arsebul aSkara gansxvavebas — ara mxolod Tavad davasTan mimar-
TebaSi, aramed maTi gansxvavebuli kulturis, azrovnebisa Tu sxva maxasiaTeblebis 
masStabiT. ukugebis procesSive xdeba mxareebis mier sakuTari gansxvavebulobis aR-
qma, xSirad pirveladac, da imis gacnobiereba, Tu sad SeeqmnaT vakuumi, romlis daZ-
levac nayofieri urTierTobis Camoyalibebis sawindaria. es mxareebisTvis kidev er-
Ti gamowvevaa. mediatoris pasuxismgeblobaa mxareebis winaSe amgvari iniciativis xaz-
gasma, raTa maT erTmaneTi ganixilon rogorc momavali partniorebi da ara modave 
mxareebi. 
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procesis marTva 

am etapze teqnologia saSualebas gvaZlevs avirCioT - ufro xSirad Catardes er-
Toblivi Sexvedrebi Tu urTierToba gagrZeldes internet- da videokonferenciebis sa-
SualebiT. rasakvirvelia, roca es SesaZlebelia, sasurvelia iyos meti piradi kontaqti, 
xolo Tu procesi ~Tvali Tvals moSordas~ saxes iRebs, miT ufro mniSvnelovania piradi 
Sexvedrebi, radgan `dro klavs da dro kurnavs~. 

mediaciis mTeli procesis ganmavlobaSi, mediatori maqsimalurad yuradRebiT un-
da akvirdebodes mxareebis SigniT movlenebis ganviTarebas.  

menejmentSi da gadawyvetilebis mimReb gundSi nebismier cvlilebas SeiZleba kri-
tikuli gavlena hqondes procesis mimdinareobaze da Sedegebze. amdenad, mediatori 
droulad unda flobdes aseT informacias. aq isev iCens Tavs globaluri mediatorisa 
da mxareebis calke, individualuri Sexvedrebis saWiroeba Tavad mxareTa ~moedanze~. 

es mediators saSualebas miscems organizaciaSi Sexvdes gadawyvetilebebis miReba-
Si monawile rac SeiZleba met pirs, rac zogadad Tu konkretulad davis mxareTa urTi-
erTobaze da mosalodnel mogvarebaze axdens gavlenas. meore, kulturuli problemebi 
ukeT aRiqmeba mxareTa bunebriv garemoSi, iq, sadac isini cxovroben, muSaoben da agrZe-
leben Cveulebebsa da tradiciebs. mediators SesaZlebloba eZleva diskursi SeinarCu-
nos adamianebisTvis ufro komfortul garemoSi, sadac isini ufro gaxsnilad da kreati-
ulad iqcevian da ufro advilad erTvebian procesSi sakuTari moednidan. `adgilze Cas-
vliT” individualuri Sexvedrebi mniSvnelovania ara mxolod imis gamo, rom mxareebs 
aaqtiurebs da ufro CarTuls xdis, aramed geografiuli TvalsazrisiTac, radgan yo-
velTvis ufro iolia mediatoris gamgzavreba nebismier qveyanaSi, Tundac Tarjimnis 
TanxlebiT, vidre mxareebis Cayvana mediatoris qveyanaSi. adgilobrivi mediaciisgan 
gansxvavebiT, sadac mxareebi mediatoris ofisSi ikribebian, es globaluri mediaciis 
damaxasiaTebeli aspeqti gaxlavT. 

neitraluroba da obieqturoba mediatoris yvelaze mniSvnelovani Tvisebaa, 
Tumca maTi saWiroeba yvelaze kritikuli xdeba, roca mediators xSirad uwevs mxare-
Ta monaxuleba maT sakuTar moedanze. bunebrivad stumris rolSi myofi mediatori 
SeiZleba kvlav gaxdes mxareTa mier gadabirebis mcdelobis sagani, rac xels SeuSlis 
integrirebis process. Tarjimnis, rogorc Tanamediatoris Tanxlebam SeiZleba daa-
balansos situacia da Seamciros neitralurobis xarjze kompromisis SesaZlebloba. 
mediatori sifrTxiliT unda moekidos mxareebs Soris arsebul kulturul gansxva-
vebebs, unda iyos windaxeduli da darwmundes, rom erT mxaresTan viziti meore mxaris 
mier ar aRiqmeba Seusabamo qmedebad. 

  

Sefasebis kriteriumebis Camoyalibeba 

mas Semdeg, rac moismens davis sagnis Sesaxeb informacias da problemebsa da in-
teresebs gamoavlens, mediatori iwyebs mxareebis CarTvas sxvadasxva arCevanis da ma-
Ti Sefasebis  Camoyalibebis praqtikul procesSi. iseve rogorc adgilobrivi media-
ciis dros, es SeiZleba Sefasebis an xelSewyobis formiT moxdes; SefasebiTi forma 
moicavs mediatoris mier sxvadasxva versiis ufro aqtiur SeTavazebas, xolo xelSewy-
obiTi gulisxmobs mxareebisTvis impulsis micemas, Tavad Camoayalibon sasurveli 
versia, rogorc amas Tavisi urTierTobebis dasawyisSi axerxebdnen. xelSewyobiT me-
Tods Cven mxars vuWerT rogorc adgilobrivi, ise globaluri mediaciis dros, rad-
gan migvaCnia, rom, gansakuTrebiT mxareTa Soris kulturuli gansxvavebebis dros, es 
Seucvleli meTodia. 



 210 

mxareebisTvis situaciaze pasuxismgeblobis xelaxla aRebis SesaZleblobis mi-
cema maT saSualebas aZlevT, ufro kreatiulad miudgnen procesis warmatebisTvis sa-
Wiro versiebis damuSavebas. pozitiuria, rom am procesis xelSewyoba ZiriTadad in-
dividualuri Sexvedrebis dros xdeba, sadac mxareebi mediaciis ~usafrTxo zonaSi~ 
imyofebian da ufro konstruqciulad udgebian partniorebis interesebs. 

negatiuri gaxlavT is, rom roca mediatori cdilobs SesTavazos raime versia, 
rogori versiac ar unda iyos, amiT is garkveul kompomisze midis neitralurobisa Tu 
obieqturobis TvalsazrisiT da, Sesabamisad, kargavs profesionalisTvis damaxasia-
Tebel TavdaWerilobas; mxarebi xom mas mediaciaSi dagrovili gamocdilebis gamo ir-
Ceven da ara davis sagnis mixedviT. mxareebs profesionaluri codna aqvT davis sagnis 
Sesaxeb da, Sesabamisad, ar saWiroeben rCevebs gareSe pirisgan, romelic procesis 
msvlelobaze agebs pasuxs da ara mis Sinaarsze. 

am etapze, ramdenadac mxareebi subieqturad ayalibeben sakuTar versiebs, rom-
lebsac saerTo safuZveli ar gaaCnia, globaluri mediatori xSirad dgeba kulturu-
li gansxvavebebis pirispir.  

amgvari gansxvavebebis dros globaluri mediatori mimarTavs saerTaSorisod 
aRiarebul obieqtur standartebs; es mxarebis mier sakiTxis ufro moqnil gaazrebas 
uwyobs xels, afarToebs maT perspeqtivebs da aaxloebs ormxrivad misaReb xedvebTan, 
rac Tavisufali iqneba kulturuli gaugebrobebisa da winaRobebisagan.  

mediaciis dros xedvebis Semowmebisa da ndobis aRdgenis Cveuli xerxia Suale-
duri SeTanxmebebis miRweva, sadac pozitiuri formiT aRiniSneba mocemul momentam-
de miRweuli Sedegebi da ganisazRvreba procesSi mniSvnelovani etapebi. Sualeduri 
SeTanxmeba xels uwyobs arsebuli sakiTxebis organizebas da gamoiyeneba momavali 
progresis misaRwevad saWiro infomaciisa da konsultaciebis misaTiTeblad. miuxe-
davad imisa, rom Sualeduri SeTanxmeba ar avaldebulebs mxareebs imave ZaliT, ro-
gorc mediaciis dasasrul miRebuli saboloo SeTanxmeba, is mainc pozitiur signals 
aZlevs procesis monawile mxareebs da maT mxardamWerebs, rom procesi muSaobs da mo-
aqvs Sedegi. 

ar aris aucilebeli, rom Sualeduri SeTanxmeba exebodes mTlianad gansaxilvel 
sakiTxs, sakmarisi iqneba Zalian martivi, Tundac teqnikuri sakiTxebze SeTanxmeba, 
risi ganmarteba da aRsrulebac kontrols eqvemdebareba. xandaxan mxareebi iZulebiT 
axorcieleben aseT SeTanxmebebs mediaciis msvlelobis procesSi, imisda miuxedavad, 
rom maTi moqmedeba droebiTi da pirobiTia; es SeiZleba ganvixiloT, rogorc keTili 
nebis Jesti, rasac procesi eWvianobidan `frTxil optimizmSi~ gadahyavs. imavdrou-
lad, es aris mniSvnelovani instrumenti, romelic mxareebis urTierTobis simulaci-
is gziT aZlierebs maT optimizms da aRadgens urTierTndobas. magaliTad, CaSlili 
komunikacia yvelaze advilad gamovlindeba martiv Temebze SeTanxmebis mcdelobisas 
da martivi davalebebis Sesrulebisas, rac gzas ukafavs mxareebs ufro kompleqsuri 
da mZime problemebis gadawyvetisken. Sualeduri SeTanxmeba Zlieri instrumentia me-
diatoris xelSi, rac aadvilebs mxareTa urTierTobis procesSi susti wertilebis 
gamovlenas, iseTis, rogoricaa, magaliTad, sakontraqto pasuxismgeblobis Sesasru-
leblad saTanado motivaciis arqona. sxva SemTxvevebSi, ismeba warmomadgenlis manda-
tisa Tu uflebamosilebis sakiTxi, da SeiZleba aRmoCndes, rom viRac sxva axdens pro-
cesze gavlenas. amdenad, saWiroa maTi gamovlena da procesSi pirdapiri wesiT CarTva.  

amgvarad, Sualedur SeTanxmebas daxmarebis gaweva SeuZlia sisusteebTan gam-
klavebaSi da maT gaTvaliswinebaSi saboloo SeTanxmebis teqstSi, an Tu Sualeduri 
SeTanxmeba saerTod ar Sedgeba, es mianiSnebs mTlianad procesis warmatebiT dasru-
lebis Zalian mcire Sansze. amdenad, Sualeduri SeTanxmeba mediaciis arsebiTi kon-
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struqciuli elementia, rac ndobis aRdgenis da mxareTa urTierTobis dinamikis ga-
jansaRebas uwyobs xels, riTac mxareebs procesis warmatebisa da misi dasrulebis 
Semdeg SesaZlo ormxrivi urTierTobis perspeqtivis xedva uyalibdebaT. 

 

SeTanxmebis Sedgena da revizia 

ndobis aRdgenis, zogad principebze SeTanxmebis, Sualeduri SeTanxmebis miRwe-
visa da Sedegianad aRsrulebis Semdeg — mxareebi SesaZloa ukve mzad iyvnen saboloo 
SeTanxmebis Sesadgenad.  saboloo SeTanxmebis Sedgenis safuZveli aqac igivea, rac ad-
gilobrivi mediaciis dros. amdenad, am TavSi iseT gansakuTrebul Temebs SevexebiT, 
romlebic mxolod globaluri mediaciisTvisaa damaxasiaTebeli. 

pirveli da umTavresi - Tu adgilobrivi mediaciis dros SeTanxmebis proeqts 
xSirad Tavad mediatori ayalibebs, globaluri mediaciis dros SeTanxmebas mxolod 
monawile mxareebi an maTi iuristebi adgenen. adgilobrivi mediatorisgan gansxvave-
biT, roca mediatori samarTlebrivi an profesiuli gamocdilebiT irCeva, globalu-
ri mediatoris arCeva xdeba mediaciaSi misi profesionalizmis safuZvelze, xolo 
Sedgenili SeTanxmebis Sinaarss monawileebi gansazRvraven. amdena, globaluri media-
tori ar unda ecados mxareebis mier maTi profesiuli, saqmiani Tu sxva nebisa da miz-
nebis Sinaarsis Secvlas. sasurvelia, rom process ar eswrebodnen mxareTa advokate-
bi (principebze SeTanxmeba Tavad mxareebs Soris unda moxdes advokatebis Carevis ga-
reSe), xolo am momentidan, sasurvlia ukve SeTanxmebuli proncipebis Sesaxeb maTgan 
konsultaciebis miReba, raTa am principebis adaptireba moxdes Sesabamisi qveynis ad-
gilobrivi regulaciebis mixedviT. sxva sakiTxebs Soris, mxareebma da advokatebma, 
teqnikuri xasiaTis miuxedavad, unda gaiTvaliswinon: romeli qveynis sasamarTlo iq-
neba SeTanxmebis samarTlebrivad dadasturebis saukeTeso SesaZlebloba? saWiroe-
bis SemTxvevaSi, sad eqneba sasamarTlos Sesaferisi Zala? 

miuxedavad amisa, globaluri mediatori rCeba procesis sayrden centrad da 
mxareebi SeTanxmebis sakuTar proeqtebs ugzavnian mediators da ara erTmaneTs. ase 
imitom xdeba, davrwmundeT, rom advokatebi (an mxareTa organizaciebSi sxva Tanamde-
bobis pirebi, romlebsac mediaciis procesSi monawileoba ar miuRiaT) proeqtis Sed-
genisas ar abrkoleben mediaciis procesSi miRweul pozitiur atmosferos, an ar ga-
dauxveven SeTanxmebuli principebis CarCodan. globalurma mediatorma unda gaiTva-
liswinos, rom mediaciis mxareebi pirovnuladac ganicdian cvlilebas kulturuli 
gansxvavebebisa da gaugebrobebis daZlevisas, xolo maT, visac mediaciis procesSi mo-
nawileoba ar miuRia, SeiZleba ver gaigon mediaciis procesSi miRweuli ~axali ena~; 
globalurma mediatorma SeTanxmebis Sedgenis procesi globalur doneze unda Sei-
narCunos, radgan ndobis aRdgena mxolod garkveuli sirTuleebis gadalaxvis Semdeg 
gaxda SesaZlebeli da mediatorma ar unda dauSvas, rom procesis dasrulebis Semdeg 
safrTxis qveS dadges igi. 

roca mediatori darwmundeba, rom erT-erTi mxarisgan miRebuli proeqti Seesaba-
meba SeTanxmebul principebs da aRdgenil ndobas, da mxolod amis Semdeg gaugzavnis 
proeqts meore mxares Sesamowmeblad, komentarebisa da cvlilebebis Sesatanad. adgi-
lobrivi mediaciisgan gansxvavebiT, roca mediatori adgens SeTanxmebis proeqts da 
mxareebis mxridan misi reviziis moTxovna ganixileba, rogorc SeTanxmebuli principe-
bis Secvlis mcdeloba, globaluri mediaciis dros mxareebi mxolod erTmaneTis mier 
Sedgenil proeqts uweven revizias. globaluri mediaciis dros komentirebisa da revi-
ziis procesi konstruqciuli da informaciulia, da mxareTa Soris saerTaSoriso ur-
TierTobis reabilitaciis Taobaze momavali molaparakebebis safuZvels qmnis. 
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kidev erTi mniSvnelovani sakiTxi, romelic SeiZleba aseve teqnikurad mogveCve-
nos, Tumca, globaluri mediaciis procesis birTvia, gaxlavT SeTanxmebaze xelmomwe-
ri pirebis dadgena. globaluri mediacia, rogorc wesi, msxvil korporaciebs aerTia-
nebs da, Sesabamisad, SeTanxmebaSi unda dafiqsirdes xelis momwer pirTa saxelebi da 
Tanamdebobebi — mas Semdeg, rac dadasturdeba, rom floben saTanado mandatsa da 
uflebamosilebas — da ara mxolod advokatTa saxelebi; amgvarad, xazi gaesmeba mxare-
Ta pirovnul pasuxismgeblobas da CarTulobas, maT konstruqciul damokidebule-
bas, yvelafers, rac arsebiTia warmatebuli mediaciisTvis. 

 

zogadi problemebi 

- globalur mediators unda esmodes, rom sxvadasxva kulturaSi molaparake-
bis da gadawyvetilebis miRebis sxvadasxva meTodi arsebobs, da rom efeqturoba Se-
darebiTia, iseve rogorc procesi, aRqma da internacionalizacia. amerikels espane-
lisgan gansxvavebuli temperamenti da azrovnebis stili aqvs, gansakuTrebiT dRis 
garkveul monakveTSi da a.S. Sesabamisad, zogierTi daCqarebuli meTodi — magaliTad, 
molaparakeba, sanam ~kvamli ar gaTeTrdeba~ — SeiZleba ar iyos mocemul momentSi mo-
cemuli mediaciis zogierTi monawilisTvis Sesaferisi, gansakuTrebiT, roca saWiroa 
ndobis aRdgena da procesis warmatebisTvis TiTeuli nabijis gazomvaa aucilebeli.  

- globalur mediators evaleba kulturuli gansxvavebebis pativiscema, amde-
nad, is iyenebs ~SekiTxvis xelovnebas~, riTic mxareebs eZleva  saSualeba da privile-
gia, Camoayalibon is kulturuli garemo, romelSic imuSaveben da ganagrZoben urTi-
erTobas. tradiciebisa da Cveulebebis pativiscema efeqturi ~yinulmWrelia~ da me-
diators Sanss aZlevs, warmatebiT SesTavazos an sTxovos mxareebs am CarCos mimarT 
adaptireba, Tan Camoayalibos mediaciisTvis damaxasiaTebeli kultura, romelSic 
orive mxaris kulturuli elementebi iqneba gaTvaliswinebuli yovelgvari upirate-
sobis miniWebis gareSe. es erT-erTi pirveldawyebiTi kulturuli gamowvevaa, romel-
sac mediatori waawydeba procesis ganmavlobaSi. 

 

globaluri mediacia, ena da Tarjimani — 

TvalsaCino koordinaciis SenarCuneba 

 
zemoT ukve aRvniSneT, rom ena mniSvnelovani sakiTxia, xandaxan bariericaa glo-

baluri mediaciis dros. amdenad, procesis warmatebisTvis gadamwyveti mniSvneloba 
aqvs Tarjimnis arCevas. Cven enas ganvixilavT rogorc mediaciis warmarTvisTvis au-
cilebel mediums, amitom kargad unda gamovikiTxoT Tarjimnis vinaoba da misi urTi-
erToba mediatorTan.   

iseve rogorc pirovnebaTa Soris urTierTobis nebismier procesSi, mediaciaSic 
saukeTeso Sedegi mxareebTan (monawileebi da mediatori) mSobliur enaze urTierTo-
biT miiRweva. adamianebs uwevT sxvadasxva daZabuli etapis da stresis gavla, amdenad 
saSualeba unda hqondeT, Tavisuflad gamoxaton azri, lingvisturi Seferxebebis ga-
reSe, pativiscemis principebisa da wesebis dacviT. ~sasargeblo~ sityvaTSeTanxmebebi 
ar unda daikargos da Seferxdes enobrivi filtris gamo, romelsac sityvebis SerCe-
visas seriozuli dafiqreba sWirdeba, da yvelaze kargad mSobliur enaze miiRweva. 
universaluri enis gamoyenebac ki, rogoricaa inglisuri, araadekvaturia xsenebuli 
miznis misaRwevad iseT adamianebTan, romlebisTvisac is mSobliuri ena ar aris. 
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mediacia, Tavisi bunebiT, multinacionaluri procesia, romelSic bunebrivia 
sxvadasxva kulturis warmomadgenlebis monawileoba. isini gansxvavebul enebze mety-
veleben, amdenad am damatebiTi kulturul-enobrivi barieris daZleva profesional 
mediators moeTxoveba. xazi unda gaesvas imasac, rom, miuxedavad mediatoris gamoc-
dilebisa da kosmopolitizmisa, is iSviaTad iqneba verbaluri gagebis an kulturuli 
aRqmis imave doneze, romelzec am kulturisa da enis wiaRSi Sobili da aRzrdili ada-
mianebi arian, amitom mas aucileblad dasWirdeba profesionalis daxmareba. 

aseT profesionalad Tarjimani ganixileba, romelic mTavar rols asrulebs 
globaluri mediaciis procesSi — mesijis usafrTxod gadamcemis rols. mesijis 
usafrTxoeba mTavari pasuxismgeblobaa, raTa gadacemuli gzavnili (mesiji) saTana-
dod iqnes miRebuli, e.i. mimRebisTvis misi Sinaarsi da forma gasagebia ise, rogorc 
mesijis avtors hqonda ganzraxuli. mesijis usafrTxoeba umetesad verbaluri xasia-
Tisaa, magram damokidebulia verbalur aRqmasa da kulturul fonze. am parametrebis 
gaTvaliswinebiT SeiZleba warmovidginoT Tarjimnis imiji. Tarjimanma imaze bevrad 
meti unda gaakeTos, vidre mxolod mxareebisa Tu moderatoris mier warmoTqmuli 
sityvebis interpretirebaa. mxareebis mier daqiravebuli Tarjimani maTi gundis ga-
nuyofeli nawilia, da Sesabamisad, misi amocanac martivi da gasagebia — uzrunvelyos, 
rom misma damqiravebelma meore mxarisa Tu moderatoris naTqvami zustad gaigos, Se-
sabamisad, igi unda flobdes situaciis aRqmisa da ~navigaciis~ unars. maT moeTxove-
baT rogorc mediaciis procesSi gamosayenebeli enebis, ise profesiuli terminebisa 
Tu Jargonebis srulyofili codna da mediaciaSi monawile mxaris mimarT pasuxis-
mgebloba. rac Seexeba mTargmnels, mas ar moeTxoveba mediaciaSi profesiuli gamoc-
dileba da, amdenad, is pasuxismgebeli ar aris Tavad procesze. ufro metic, xSirad 
mTargmnelebi, damqiraveblis mimarT loialurobis gamo, mesijebis modifikacias ax-
denen sakuTari SexedulebiTa da konkretuli TvalsazrisiT, da sjeraT, rom es maTi 
saqmianobis nawilia. mTargmnelebisgan gansxvavebiT, Tarjimani mediaciis gundis Se-
madgeneli nawilia da iziarebs procesis swori dinamikiT warmarTvisa da saboloo 
warmatebis miRwevaze pasuxismgeblobas. is muSaobs mediatorisTvis da masTan erTad, 
da misi amocanaa, uzrunvelyos mediatoris mier mxareTa poziciebis da aseve maTi in-
teresebisa da  ganwyobebis sworad gageba. meores mxriv, Tarjimani pasuxismgebelia, 
rom mxareebma kargad gaugon mediators, rogorc enobrivi, ise konceptualuri Tval-
sazrisiT; e.i. man unda uzrunvelyos mxareebis mier mediatoris mesijebis sworad mi-
Reba, misi SekiTxvebisa da winadadebebis aRqma da, zogadad, gamoricxos misi midgomis 
~arasworad gageba~.  

mediaciis kvalifikacia sasargeblo iqneboda TarjimnisTvisac da mTeli media-
ciis procesisTvisac, Tumca, ar aris aucilebeli da misi kompensireba SeiZleba medi-
atoris mier saTanado xelmZRvanelobis gziT rogorc mediaciamde, aseve procesis 
ganmavlobaSi. miuxedavad amisa, SeiZleba Tavad mediators ara, magram Tarjimans mo-
eTxovos mediaciasTan dakavSirebuli subordinaciis dacva eTikisa Tu konfidencia-
lurobis TvalsazrisiT.  mravalenovani mediaciis dros SeiZleba procesSi erTze me-
ti Tarjimani monawileobdes. mxareebica da mediatoric SeiZleba geografiulad da 
kulturulad sakmaod daSorebuli qveynebis warmomadgenlebi iyvnen da saWiro gax-
des ori Tarjimnis daxmareba mravalenovani mesijebis daculi gadacemis uzrunvel-
sayofad. rogorc mediaciis gundis ganuyofeli nawili,  mediatori da Tarjimnebi 
mWidro samuSao atmosferos ayalibeben efeqturi koordinaciis da komunikaciis me-
Todebis gamoyenebiT. aseTi qceva saSualebas aZlevs, (1) daazRvion mravlobiTi mesi-
jebis gacvla-gamocvla, anu, sworad Camoayalibon davis garSemo arsebuli realoba 
da naTlad gadmoscen mxareebis interesebi, da (2) windaxedulad miyvnen mxareTa mier 
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azris yvelanair gamoxatulebas, sadiagnostiko gamokiTxvebsa da konstruqciul gan-
cxadebebs, rac xels Seuwyobs Tavad mediaciis process. roca Tarjimani, faqtobri-
vad, mediatoris rolSia (Tu mediatoris mesijebs Targmnis), is xdeba globaluri me-
diaciis warmatebisTvis saWiro koordinaciis unarebis eqspresiulad da sensorulad 
gadamcemi. 

amdenad, arsebiTi mniSvneloba aqvs, rom Tarjimnis daqiravebisas mediatorma 
mxolod mis TargmniT unars, kulturul msoflmxedvelobas ki ar miaqcios yuradRe-

ba, aramed gaiTvaliswinos misi pirovnebaTaSorisi urTierTobis da gunduri muSao-

bis unaric. Tarjimn(eb)is daqiraveba procesiswina periodis saqmea da SeZlebisdagva-

rad swrafad da efeqturad unda mogvardes es sakiTxi, rom ar gamoiwvios mediaciis 

dawyebis gaWianureba. gamocdilma globalurma mediatorma SeiZleba ukve arsebuli 
kavSirebi an sando rekomendaciebi gamoiyenos, rom rac SeiZleba swrafad Camoayali-

bos mediaciis gundi, romelic mxareebisgan aseve swrafad moipovebs ndobas da maT 

konfliqtis mogvarebis perspeqtivas gauCens. SeiZleba Tarjimani adgilobrivi medi-

atoric iyos, romelic pirdapir an arapirdapir kavSirSia globalur mediatorTan da 
procesisa da principebis Sesaxeb garkveuli warmodgena aqvs. 

amdenad, globalur mediacias warmarTavs funqciurad Sedgenili da sinqroni-

zebuli gundi. es naTelia mediatorisa da Tarjimn(eb)isTvis, radgan isini kargad ac-

nobiereben TavianT rols, magram SeiZleba gundurma dinamikam da lingvisturma ma-
nevrebma daeWveba gamoiwvios mxareebSi. mniSvnelovania, rom globaluri mediaciis 

adreul etapzeve gaecnon mxareebi procedurebs, rac gauadvilebs maT Sexmatkbile-

bul muSaobas gundTan, ufro metic, moamzadebs maT yvela monawile mxaris gansxvave-

buli kulturuli da lingvisturi Cvevebis aRqmisaTvis.  
 

globaluri mediacia — koncefcia arsebobs 

samomavlo perspeqtivebi 

moskovSi 2010 wels Catarebuli saerTaSoriso mediaciis konferenciaze, kon-
cefciis gacnobis kvaldakval, Cven SevimuSaveT globaluri mediaciis koncefcia misi 
Teoriuli safuZvlebis ganxilviT da vaCveneT, rogor unda ganxorcieldes igi praq-
tikaSi. 

mokled, koncefcia Camoyalibebulia — ra moxdeba amis Semdeg? rogor unda iq-
ces globaluri mediacia globaluri biznesisTvis standartul praqtikad? rogor 
gamoiyeneben potenciuri saerTaSoriso mediatorebi am SesaZleblobebs da rogor 
gaxdebian am axlad warmoqmnili sferos wamyvani specialistebi? 

Cven gulwrfelad gvjera, rom globaluri mediacia mediaciis is specializaci-
aa, romlis danergva meTodurad da pasuxismgeblobiT unda moxdes. unda Sedges glo-
baluri mediaciis praqtikumi, romelic moicavs rogorc Teorias, ise praqtikas, 
principebsa da meTodologias. rac ar unda gamocdili da niWieri iyos, globaluri 
mediatorisTvis uzomod sasargebloa struqturirebuli praqtikumis gavla, rome-
lic intuicias meTodad gardaqmnis, xolo bunebriv midrekilebebs — WeSmarit stra-
tegiad. Tanamedrove globaluri mediatori codnas iRrmavebs dargSi mravalferova-
ni gamocdilebis mqone specialistebTan urTierTobiT. es karg samsaxurs gauwevs 
dargSi profesionalizmis amaRlebas, gansakuTrebiT Tu ganxorcieldeba aRiarebuli 
akademiuri institutis mier, sadac mudmivad mimdinareobs kvlevebi da informaciis 
Segroveba-damuSaveba. 
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vimedovnebT, rom globaluri mediaciis mocemuli koncefcia waadgeba dargis 
Camoyalibebisa da gaZlierebis rogorc interesebis, aseve motivaciis amaRlebas, ra-
Ta nebismieri globaluri mediacia warimarTos Sesabamisi midgomebisa da meTodebis 
gamoyenebiT, miuxedavad konkretuli procesis maxasiaTeblebisa da gamowvevebisa. 

 
 
maikl curi — iuristi, mediaciis, molaparakebebis warmarTvis, konfliqtebis mogvarebis da 

krizisuli situaciebis marTvis eqsperti. man 1996 wels ierusalimSi daaarsa mediaciisa da kon-
fliqtebis mogvarebis instituti, romelic specializebulia davebis mogvarebis instrumentebisa 
da meTodebis SeqmnaSi, ganviTarebasa da danergvaSi. maT Soris igulisxmeba mediacia, konfliqtebis 
marTva krizisuli situaciebis marTva sajaro, biznes- da usafrTxoebasTan dakavSirebul organi-
zaciebSi israelsa da sazRvargareTis qveynebSi. 1996 wlidan moyolebuli, maikl curi miwveuli 
profesoria ierusalimis ebraul universitetSi, sadac biznesskolis iuridiul fakultetze kiTx-
ulobs leqciebs. bolo xuTi wlis ganmavlobaSi miwveuli profesori iyo minesotaSi, hemlainis uni-
versitetis davebis mogvarebis institutis samagistro programaSi. 2001 wlidan muSaobs akademiur 

direqtorad israelis marTvis centrSi (IMC),  romelic wamyvani post-akademiuri centria israel-
Si. 2002 wlidan leqciebs kiTxulobs amerikis advokatTa asociaciis davebis mogvarebis ganyofile-
baSi, aseve mediaciisa da masTan dakavSirebuli Temebis Sesaxeb sxvadasxva saerTaSoriso asociacie-
biTvis parizSi, londonSi, romSi, iordaneSi, indoeTSi da sxv. 

Sai melcerma mediatoris kvalifikacia maikl curisgan miiRo 2002 wels ierusalimis media-
ciisa da konfliqtis mogvarebis institutSi. Sai melcerma daamTavra ierusalimis ebrauli univer-
sitetis samarTlis skola da ramdenime wlis ganmavlobaSi muSaobda samoqalaqo da komerciul ad-
vokatad. advokatis rangSi mas ramdenjerme mouwia davebis alternatiuli gziT mogvarebis proce-
sebSi monawileoba, mediaciis CaTvliT. 

dRes Sai melceri ebrauli universitetis genetikis fakultetis damamTavrebeli kursis 
studentia da embrionis Rerovan ujredebs ikvlevs doqtor eran meSoreris laboratoriaSi. Sai ie-
rusalimis bioeTikis forumis wevria da monawileobs Rerovani ujredebis kvlevasTan, genetikuri 
informaciis gadacemasTan da adamianTa qsovilebis komercializaciasTan dakavSirebul bioeTikur 
diskusiebSi. is aseve monawileobs bioeTikur saganmanaTleblo programebSi, romlebic ierusalim-
Si, blumfildis samecniero muzeumSi xorcieldeba. 
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MICHAEL TSUR 
 
 

THE ART OF WRITING A MEDIATION AGREEMENT: 

An Instructional Manual*1 
 
 

Goals of the Manual 
 
This manual addresses an unmet need that has arisen during  the course of many mediations.  A relatively 

young profession in Israel, the mediation process is developed and refined as experience in the field is 
continually acquired. Any advancement in the field, as well as relevant curricula and publications, are original 
and innovative. With the relative scarcity and apparent lack of  quantitative  literature directly on this point of 
agreement writing, this manual becomes the first of its genre. 

The knowledge base for this manual stems from actual mediation cases.  They supply the mediator  with 
the skills for continued development of principles, of techniques — of a more sophisticated understanding of the 
mediation process — thus propelling the field to new levels. 

Mediation is a new language.  Its development relies on the process itself: each case and its dynamics, 
circumstances  and  expectations,  and  the  needs  and  interests  of  the  parties.  Therefore,  a  standardized 
agreement form for all mediators is not as effective and, in fact, is contrary to the essence and spirit of the 
process. 

Considerable  experience  now  undergirds  this  new  language. We  have  over  1,000  cases  and  their 
completed agreements.  These constitute the raw material with which we have begun to build instructions for a 
mediation agreement.  These instructions will become a critical tool for the mediator. 

While the construction of any mediation agreement is a product of a successful mediation, it is not always 
the case that a successful mediation entails a formal agreement (whether provisional or final). 

A written agreement is not necessarily the barometer of a successful mediation.  Sometimes,  a certain 
dynamic develops that leads the parties to bridge their differences so profoundly that they do not feel the need for 
a written agreement. 

A  mediation  agreement  must  stem  from  the  mediation  process  itself. The  operative  term  here  is 
agreement, not contract.  An agreement, as we use the term, reflects the joint effort of all parties.  Based on the 
case studies and agreements in our hands, we can offer instructions to mediators how to ferret out the critical 
information, how to classify it and identify pivotal points.   With the aid of these instructions, the mediation  
agreement  will  faithfully  reflect  the  process  that  the  parties  themselves  entered  into. The agreement will 
be intelligible and credible to all parties and stand up to the hard experience of reality. 

The mediation agreement needs to respect the mediation process’s dynamic and fundamental 
principles. The mediation agreement is a product of the interaction of two parties willingly coming  together 
to resolve their dispute under the guidance of a skilled mediator.  The parties come to understand and then 

                                                 
*  This manual is intended for people who have already participated in mediation training and have some experience 

in mediating disputes. In order to help mediators learn how to draft a mediated agreement, the manual helps 
mediators become attuned to the subtleties of the mediation process.  Also, the manual provides specific tools for 
writing the agreement itself. 

1  All rights reserved to Michael Tsur at The Mediation & Conflict Resolution Institute of Jerusalem August 2000. 
THE ART OF WRITING A MEDIATION AGREEMENT: An Instructional Manual By MICHAEL TSUR 
Translated and edited by Tehilla R. Goldberg 
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accept their own needs, to protect their common interests, and to rebuild communication, recognizing that  
this is the key to effective and successful  agreements,  both in the short and long term. 

The mediation agreement is fundamentally different in content, style and language from a legal (or any 
other) agreement. This is due to the unique nature of each agreement since it is created by the parties 
themselves as a result of their specific conflict and the mediation process as they experienced it.  There is a 
lack of professional, academic and technical guidance in this area - the crafting of a mediation agreement is an 
acquired skill, sharpened and improved by continued involvement in the work.   At the same time, a special 
manual accelerates the mastery of the necessary technical skills.  With the experience we have gained over the 
past six years, we have identified seven dimensions that reappear throughout the mediation process in its 
different guises and forms.  Embedded in these dimensions are the tools for writing the agreement. 

Negotiation is based on seven basic elements ( Fisher and Ury 1981).  Often, when  parties begin to 
stake out their positions in   negotiation, the positions dissolve into  the  conflict.  Therefore,  to  identify  and 
understand these seven elements is  essential, since they organize the negotiation process. 

Parallel to negotiation, the mediation process proceeds in seven stages (Harvard University model 1976) 
that detoxify the atmosphere, build trust, and address the misunderstanding in such a way that helps generate 
options for consensus and reaches joint solutions. When writing mediation agreements, there are seven 
dimensions to be identified as well. The same dimensions that carry us through the entire process have a 
significant importance that come to expression when writing the mediation agreement.  The dimensions are 
presented sequentially;  however, in reality they are employed in a more integrated manner. 

 
The Seven Dimensions  of Writing Mediation Agreements 

 
1.  Identifying and Naming the parties 

 
It is important to distinguish between private mediations and those dealing with companies and 

institutions.  In private mediations, such as those involving family conflicts, business disputes, partnership 
dissolutions, or conflicts between neighbors, the identification of the parties is relatively simple.  The parties 
represent themselves and are identified as such by their own names in the written agreement.  They obligate 
themselves to the agreement by signing it. 

The mediator’s obligation is,  first and foremost, to clarify the capacity of the parties.  Sometimes, from 
the outset, the mental or emotional capacity of one or both of the parties seems limited.  Often, this is due to the 
stress generated by the conflict.  Although the diminution of their capacity is caused by their conflict and may be 
temporary, they nonetheless magnify emotions of fear, rage, excitement and general insecurity. However 
temporary, these emotions are pervasive, as they are  real to  the dissenting  parties.  A limitation in capacity may 
not reveal itself until a later stage in the mediation.   Occasionally, such a limitation may warrant a brief hiatus in 
the mediation process. 

For organizations and companies represented by an employee in the mediation, it is important to clarify 
the employee’s authority. He may be a negotiator, without authority to make final decisions; he may need to 
check with a superior.  In such a case, the mediator is obligated at the outset to identify the precise scope of the 
negotiator’s authority.  This must be done  during  the first meeting, gently and diplomatically, by asking simple, 
direct questions, such as: 

“If we should reach an agreement, would you be able to sign off on it?” or “Is there someone else who 
needs to confirm your decisions?” 

The mediator must investigate this representative’s position within and even prior to the conflict.  Is the 
negotiator the sales person who reached an agreement?  The CEO of the company? The legal counsel? All this  
will  color  the  mediation  process. 

It  is  important  to  ask  these  questions  in  a  straightforward, non-judgmental manner, as opposed to 
stating the questions in a manner that arouses suspicion.  It is a good idea to precede, or elucidate the 
questions with a clarifying comment such as:  
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“The reason we are asking this is because, if and when we should reach agreement, it is critical to the 
mediation process that the people at the table have the power and ability to implement agreements that are 
reached here in mediation.” 

The mediation process is begun with this focus on the identity of the parties, because the beginning will 
dictate whether at the conclusion of the process they will have both the stability and authority to reach an 
agreement, as well as the power to sign it.  Additionally, by the parties identifying and expressing themselves 
as  individual,  negotiating  entities  in  the  process,  it  empowers  them  to  accept  the outcome.  

This empowerment is the sine qua non of a successful conclusion to the writing of a mediation 
agreement. 

It is vital for a mediation agreement  to take on a personal tone.  This is done by listing the negotiator’s 
personal names, whether they are the actual parties to the conflict or their representatives.  Even more: If a 
negotiator is usually referred to by a nickname, use that in the agreement.  This personal tone, so different 
from the formality of other agreements, increases the negotiator’s sense of responsibility for the process. 
Terms like “the company” put distance between the party representing the company and the process, and 
should therefore be avoided.  On the other hand, the use of nicknames or other informal terms favored by a 
party allows the mediation agreement to begin to develop.  This phase fosters an environment in which the 
parties can get comfortable with the mediation setting.   This personal climate helps lead to effective and 
productive negotiating. 

As an alternative process, mediation is  intrinsically  less formal than more traditional processes.  As 
such, its internal manners are less formal.  In many  western cultures informality is signaled by use of first 
names. This signals intimacy and familiarity, which is conducive to mediation.   This is not to suggest that in 
all cultures the use of first names has the same meaning.   Within the context of each culture it is up to the 
mediator and the parties to find appropriate means of creating a more relaxed and informal environment. 
When we suggest the use of first names it is meant as a proxy for informality. Meaning, in each culture, 
whatever  expresses  and  communicates personalization  and informality, should  be  incorporated  into  the 
mediation. 

Personalization reinforces the obligation that the negotiators feel for any conclusions or resolutions. 
Personalization—not least the name of the negotiator on  the agreement itself—serves to recall for the 
negotiator the experience, time, investment and spirit of the mediation process.  The negotiator is an essential 

cog in all that transpires: he influences the outcome, and is influenced by the others present; he is the 
one who agreed to all the relevant settlements. 

Thus, when the time comes to execute the terms of the agreement, first by presenting it to the 
company’s higher-ups, the negotiator personally bears all of the give-and-take that made the agreement 
possible, thereby committing him to the agreement 

Personal names and other such informal references in the language of the agreement make it unique. 
Mediation agreements “belong” to the parties, adding a new dimension to each of their original positions and 
attitudes.  Mediation agreements should  “feel” different from a labor contract, a real estate title policy, or a 
divorce settlement. 

 
2. Presenting the Framework of the Agreement 

 
A framework is necessary not only in order to define the main points of the conflict.  Equally important 

is the relations between the parties.  These must be framed in such a way as to make both parties comfortable. 
The framework  contains the basic points  of the dispute  that created the need for mediation. 

The framework must be introduced at the very beginning of the formulation of the mediation 
agreement. The purpose of the framework is  merely to outline the central and relevant points in dispute, to  
highlight the mutual interest of both parties to resolve it , and to include a general statement that resolution has 
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been reached.  All this should be stated simply and factually without entering into the details of the conflict 
itself. To be omitted at this stage is the history of the conflict and all the details.  It is valuable to be clear 
about what is being dealt with right at the beginning. This assures the parties are aligned to the common goal. 

The parties themselves define the framework of the mediation.  They are the ones who explain why the 
mediation is taking place, what the dispute is about, and what their respective interests are.  They are the ones 
who establish the issue at hand.  The framework arises from the details that unfold in the mediation process. 

The framework is short and to the point, containing all the facts to which both parties already  concur. 
The framework is separate from the complete agreement, which will emerge only as the mediation process 
continues.   Simply: What is the dispute that must be resolved? 

It is useful for a number of points to appear in any mediation framework; the sooner they are agreed to 
and formulated,  the better. 

a.)  The circumstance or catalyst of the present conflict.  Often this is a misunderstanding or existing 
dispute. 

b.)  A statement that both parties have a common interest in resolving the conflict. 
c.)  A statement that the mediation agreement will be a byproduct of the present mediation process. 
 

3. Identifying Topics and Interests 
 
In the dispute, what came first?  What is relatively important, and relatively unimportant?  The answers 

must be put in the context not only of the parties and the mediators, but of the law and any existing practices. 
It is important to establish a hierarchy of points in the dispute (thus also to prioritize the points of the 
mediation agreement). When writing the agreement, the most difficult, more contentious, points should be 
dealt with first. 

In the mediation process, the mediator enables the parties to understand and realize their respective 
interests; it becomes the mediator’s job to crystallize what is most important to them in order to rank the 
points in the dispute. 

A ranking may become clear in conjunction with interim agreements the parties themselves reach as 
mediation proceeds. 

A ranking of points in dispute responds to two questions. First, from the perspective of the parties 
themselves, what do they perceive as most important? For example, in a workplace dispute, an apology may 
need to precede any evaluation of the points in dispute, not to mention any decisions on financial 
compensation or other resolutions.  Second, what do logic, law, and social norms say?  For example, in a 
marital dispute governed by Jewish law, the actual granting of the get (formal bill of divorce) may need to 
precede the resolution of matters of custody and property settlement. 

It is important that the mediator responsibly balance and harmonize the parties needs and priorities 
with the legal reality. 

In the prioritization of points, mediators sometimes find subtitles or outlines useful.  They may aid the 
full construction of the mediation agreement by assuring that no point is overlooked. 

 
4. The Interim Agreement 

 
During the course of mediation, various ideas and solutions come up.   These may reflect agreement 

among the parties themselves, or, the parties may express the ways in which they want the dispute to be 
resolved.  All such suggestions and declarations should be agreed to in  writing.  They are vital.  Using 

them, it is possible to configure a provisional agreement.  They are stepping stones to progress.  They become 
the concrete material that the parties discuss as potential resolutions and are a powerful tool in furthering the 
termination of the dispute. 
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A provisional agreement is just what it says rovisional.  It does not bind  the parties past the duration of  
time  designated  for  a  trial  basis  agreement.  

It  makes  no  difference  how  insignificant  any  interim resolution or   concession may seem.   It advances 
the process, cultivating a receptivity toward a more conciliatory attitude,  and  can  lead  to  further  agreement.  

Provisional  agreements  are  a  fundamental methodological tool of mediation.  Just as the mediation 
process itself should endeavor to be as transparent as possible, so should the provisional, as well as, final 
agreement. With this in mind, the written language of the agreement should be simple, clear, detailed and 
future oriented.  Whenever possible, it is a good idea to try to capture the words of the parties themselves.  
This can circumvent the parties from feeling the mediator is possibly inserting, or reflecting   any   personal 
agenda or bias he/she may have..   Furthermore, this helps reinforce the parties connection and commitment to 
the agreement. 

A provisional agreement helps clarify for the parties themselves their actual goals in the mediation.  
This, in turn, enables them to consult with friends or legal advisors productively.  A provisional agreement – 
to which details  may be added to or subtracted from – gives the parties a sense of flexibility. This helps them 
embrace the process and may liberate them from rigid postures.   This may also calm their fears of being 
coerced into agreeing to something they are averse to.  A provisional agreement conveys the message that this 
is their agreement, that the decisions they reach are, in fact, their own, thus increasing the parties sense of 
ownership of the agreement. 

A provisional agreement builds or renews trust and gives a tangible indication as to whether a final 
agreement is really possible.  To sustain a provisional agreement is the litmus test of whether it is possible to 
sustain trust between the parties, and thus to reach a final agreement that holds water. 

Part of reaching the stage of drafting a provisional agreement is self-scrutiny by the parties themselves. 
What, precisely, can they commit to writing?  How closely have they moved toward resolution? 

The ideal situation  is for the final agreement to come from the parties themselves. Unfortunately, this 
does not often happen.   This is the power of the provisional agreement:  It gives the parties the tools with 
which to develop a final agreement that will satisfy them both. 

 
5.   Revisions 

 
Revisions to a provisional agreement requested by the parties give the mediator an important tool – an 

understanding of the parties’ underlying intentions toward each other, and of how they really feel about the 
mediation process thus far. 

Throughout the drafting of the agreement, it is important to constantly revise – to view the agreement 
as fluid and fungible – until it is final.  Formulation of the revisions is best done at a  separate meeting with 
each party individually.  Only afterwards should both parties meet to decide which clauses should be 
incorporated into a final agreement. 

Whenever a party expresses an interest in changing an agreement, it is important to understand whether 
it fundamentally changes or merely “tweaks” the agreement.  Further, it is important for the mediator to know 
the source of the proposed change.  Does it express a fuller understanding of the agreement – or does it pose a 
new problem, or reflect regret, or a change of mind?  Is it an expression of fear of going through with the 
agreement?   It is vital to understand a party’s motivation for a revision – does it advance the process or 
impede it?  Another consideration: Should a mediator attribute the revision to the party himself, or as a joint 
idea of the party and the mediator? 

To address necessary changes and revisions in the agreement can alleviate fears for the parties.   The 
possibility of revision shows that it is possible to alter that which has been set.  This reinforces the notion that 
mediation is not coercive.  Revision adds credibility to the process.  Revision can also show whether the 
ultimate agreement will stand the test of time by unveiling a party’s true intentions. 
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6.  Reading the Agreement Aloud and Other Final Steps 
 
The mediator must be certain that each of the parties has read the agreement separately.   If it seems 

necessary for the mediator to read the agreement with each party separately, this should be done. 
Subsequently, the agreement should be read while both parties are present, in order to confirm the accuracy of 
the settlements heretofore agreed upon.   Moreover, during the reading after each section, the mediator should 
affirm that both parties understand the provisions in the same way and that there is a meeting of the mind. 

It should be clear to the parties that this is the critical time to decide whether they will terminate the 
dispute by agreeing to sign the final agreement and comply to it. 

A provision should appear at the conclusion of every mediation agreement that provides for resolving 
any future conflict between the two parties.  This clause should envision a possible change of circumstances 
that would make the present agreement obsolete, but that also commits the parties to attempt further mediation 
before taking legal action. 

Since the mediators do not serve as legal advocates for either party, but as neutral facilitators that 
advance each party’s interests, the parties should consult with their legal representative prior to signing the 
final agreement.   This helps ensure that nothing in the agreement violates or ignores their legal rights.   The 
mediator should confirm that each of the parties has done this.  Each party is encouraged to consult his legal 
advisor of choice; the mediation center’s attorney need not be used, although it is an option for any interested 
party.  When consulting a private attorney,  it is important that the attorney be someone who understands and 
appreciates the mediation process. This is so   he may effectuate and support the agreement, rather than 
sabotage the work that was accomplished during the mediation, as is reflected in the resulting agreement. 
Nevertheless,  the possibility of  necessary legal revisions is normal, and should be expected. 

 
7.   Ceremonial Signing 

 
This final step brings the process full circle and it’s purpose is twofold:  First, the active signing on 

behalf of the parties is a declarative action of closure to all that transpired throughout the process in order to 
reach this point.  Second, the signature of the parties attests to their understanding and recognition that this 
final written agreement is the product of a participatory process and reflects the best resolutions they have 
arrived at in light of the contextual circumstances. 

The parties signature to the agreement now ensures that   the agreement’s status   becomes that of a 
binding legal document and can be approved by a court of law. 

At this juncture, the mediator explains to the parties the significance of their signatures and the various 
logistical details that attend to giving this agreement the force of judgement.   Moreover, it is essential to 
clarify to the parties that while this agreement is meant to resolve the present conflict, they nevertheless have 
the option of returning to mediation should future conflicts arise. 

On a more personal note, now is the time for the mediator to acknowledge the parties efforts invested 
in the process that led to this resolution. Furthermore, the mediator should express the hope that this 
experience and newfound awareness of conflict resolution be internalized in such a way that will empower the 
parties with the skills and motivation to deescalate and resolve future conflicts that may arise within their 
lives. 
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maikl curi 

mediaciis SeTanxmebis aqtis  Sedgenis xelovneba:  

saxelmZRvanelo instruqciebi*1 

 
 

saxelmZRvanelos miznebi 

saxelmZRvanelo exeba mediaciis procesSi wamoWril mraval saWiroebas. media-
cia, SedarebiT axalgazrda profesia israelSi, gamocdilebis dagrovebis kvaldak-
val, mudmivad viTardeba da ixveweba. am sferoSi nebismieri progresi, iseve rogorc 
Sesabamisi saswavlo gegmebi da publikaciebi originaluri da inovaciuria. SedarebiT 
mwiria literatura SeTanxmebis aqtis Sedgenis xelovnebaze, amdenad, winamdebare sa-
xelmZRvanelo pirvelia am sferoSi.  

saxelmZRvaneloSi asaxulia konkretuli mediaciis procesebSi miRebuli gamoc-
dileba. igi Suamavals sTavazobs iseTi unarebis Semecnebas, rac principebisa da teq-
nikis mudmivi ganviTarebisTvis da, Sesabamisad, Suamavlobis procesis ufro Rrma aR-
qmisTvisaa saWiro, da amdenad xels uwyobs procesis axal etapze gadasvlas.  

mediacia gaxlavT axali ena. misi ganviTareba damokidebulia Tavad procesze: yo-
vel konkretul saqmeze da mis dinamikaze, garemoebebsa da molodinebze, agreTve mxa-
reTa interesebsa da saWiroebebze. Sesabamisad, SeTanxmebis standartuli forma efeq-
turi ver iqneba yvela mediatorisTvis da, faqtobrivad, ewinaaRmdegeba kidec Tavad 
procesis arssa da xasiaTs. mniSvnelovani gamocdileba xsenebul axal sasaubro enas 
amyarebs. Cvens xelTaa 1000-ze meti saqme da maTi Sesabamisi SeTanxmebis aqtebi. swored 
es aqtebi gamoviyeneT nedl masalad mediaciis SeTanxmebisTvis instruqciebis momza-
debis dros. es instruqciebi mediatorisTvis Seucvlel instrumentad iqceva. maSin 
roca nebismieri saSuamavlo SeTanxmebis Sedgena warmatebuli mediaciis produqtia, 
unda aRiniSnos, rom xSiria mediaciis procesi, romelic formaluri SeTanxmebiT ver 
sruldeba (droebiTi iqneba Tu saboloo). 

werilobiTi SeTanxmeba ar warmoadgens warmatebuli mediaciis utyuar baro-
metrs. xandaxan Cndeba garkveuli dinamika, romlis drosac mxareebi imdenad mtkiced 
aTanxmeben sakuTar gansxvavebul poziciebs, rom ver xedaven amisTvis werilobiTi Se-
Tanxmebis gaformebis saWiroebas. 

mediaciis SeTanxmeba unda momdinareobdes Tavad mediaciis procesidan.  
am SemTxvevaSi moqmedi terminia ~SeTanxmeba~ da ara — xelSekruleba. ~SeTanxmeba~ 

imitom, rom Cven mier gamoyenebuli termini unda asaxavdes yvela monawile mxaris er-
Tobliv Zalisxmevas. Cvens xelT arsebul Tematur kvlevebsa da SeTanxmebebze day-
rdnobiT, Suamavlebs vTavazobT instruqciebs kritikuli informaciis mosapoveblad, 

                                                 
*  winamdebare rekomendaciebi gamiznulia maTTvis, vinc ukve monawileobda mediaciis saswav-

lo kursSi da garkveuli gamocdileba aqvs mediaciis ganxilvebSi. saxelmZRvanelo media-
torebs exmareba mediaciis procesis aRqmaSi da SeTanxmebis aqtis Sedgenis faqizi xelovne-
bis SeswavlaSi.  

1    Targmani da redaqtireba: tehila golbergi  
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informaciis klasificirebisa da gardamtexi momentebis saidentifikaciod. mocemuli 
instruqciebis daxmarebiT saSuamavlo SeTanxmeba samarTlianad asaxavs im process, 
romelSic Tavad mxareebi Sevlen. SeTanxmeba gasagebi da sarwmuno iqneba yvela mxaris-
Tvis da daupirispirdeba rTul realobas. 

saSuamavlo SeTanxmeba unda Sedges mediaciis procesis mimdinareobisa da fun-
damenturi principebis dacviT. saSuamavlo SeTanxmeba ori mxaris urTierTobis pro-
duqtia, romelSic isini nebayoflobiT cdiloben sakuTari davis mogvarebas gamocdi-
li mediatoris daxmarebiT. mxareebi procesSi erTvebian sakuTar saWiroebebSi gasar-
kvevad,  saerTo interesebis dasacavad da komunikaciis aRsadgenad, imavdroulad aRi-
areben, rom mediacia saukeTeso gzaa efeqturi da warmatebuli SeTanxmebis misaRwevad 
rogorc mokle-, ise grZelvadian perspeqtivaSi.  

saSuamavlo SeTanxmeba fundamenturad gansxvavdeba nebismieri samarTlebrivi 
(an sxva saxis) SeTanxmebisgan Tavisi SinaarsiT, stiliTa da eniT. es gamowveulia TiTo-
euli SeTanxmebis unikaluri xasiaTiT, ramdenadac mis SedgenaSi Tavad mxareebi mona-
wileoben maTi konkretuli konfliqtidan da mediaciis procesSi miRebuli gamocdi-
lebidan gamomdinare.  

am sferoSi profesiuli, akademiuri da teqnikuri xelmZRvanelobis nakleboba 
SeimCneva — saSuamavlo SeTanxmebis Sedgena SeZenili unaria, romelsac aZlierebs da 
aviTarebs saSuamavlo muSaobaSi mudmivi monawileoba. imavdroulad, specialuri sa-
xelmZRvanelo zrdis saWiro teqnikuri unarebis daxvewis SesaZleblobas. bolo eqvsi 
wlis manZilze miRebuli gamocdilebis safuZvelze gamovavlineT Svidi ganzomileba, 
romlebic sxvadasxva saxiTa da formiT mediaciis procesSi xSirad iCens Tavs. am gan-
zomilebebSia Canergili SeTanxmebis Sesadgenad saWiro instrumentebi. 

molaparakeba eyrdnoba Svid ZiriTad elements (fiSeri da uri, 1981). xSirad, 
molaparakebisas mxareebis mier sakuTari poziciebis dacva konfliqtSi gadaizrdeba. 
ramdenadac aRniSnuli Svidi elementi gansazRvravs molaparakebis procesis organi-
zebas,  arsebiTia maTi aRmoCena da gageba.  

molaparakebis paralelurad, mediaciis procesi mimdinareobs Svid etapad 
(harvardis universitetis modeli, 1976), rac atmosferos aumjobesebs, ayalibebs 
ndobas da gaugebrobebze reagirebs iseTi formiT, romelic urTierTSeTanxmebis da 
erToblivi gadawyvetilebis miRwevas emsaxureba. 

saSuamavlo SeTanxmebis Sedgenisas aseve unda gamovlindes Svidi ganzomileba. 
saSuamavlo SeTanxmebis Sedgenisas unda gaviTvaliswinoT igive ganzomilebebi, rom-
lebic mTeli procesis mimdinareobisas iyo gansakuTrebiT mniSvnelovani. ganzomile-
bebi mocemulia garkveuli TanmimdevrobiT, Tumca realur situaciaSi maTi integri-
rebuli gamoyeneba xdeba. 

 

saSuamavlo SeTanxmebis aqtis Sedgenis Svidi ganzomileba  

1.  mxareTa identifikacia da saxeldeba 

mniSvnelovania gansxvavebis povna kerZo mediaciasa da korporaciul (kompanie-
bis an institutebis) mediacias Soris. kerZo mediaciis dros, rogoricaa, magaliTad, 
ojaxuri konfliqti, saqmiani dava, sapartnioro urTierTobebis rRveva an samezoblo 
davebi, SedarebiT advilia konfliqtis mxareTa identificireba. mxareebi sakuTar 
Tavs warmoadgenen da werilobiT Sedgenil SeTanxmebaSi identificirdebian (fiqsir-
debian) sakuTari saxelebiT. isini SeTanxmebaSi sakuTar valdebulebas xelmoweriT 
adastureben.  
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mediatoris pirveli da umTavresi movaleobaa daadginos mxareTa qmediTunaria-
noba. xandaxan, pirvel etapze, erT-erTi an orive mxaris gonebrivi da emociuri SesaZ-
leblobebi SezRuduli gveCveneba, rac umetesad arsebuli konfliqtiT gamowveul 
daZabulobas ukavSirdeba. 

miuxedavad imisa, rom maTi unarebis daknineba konfliqtiTaa gamowveuli da Se-
saZloa droebiTi iyos, maT mainc uZlierdebaT iseTi emociebi, rogoricaa SiSi, sib-
raze, Relva da daucvelobos grZnoba. droebiTi xasiaTis miuxedavad, am mZafr emoci-
ebs, mowinaaRmdege mxareebi realurad ganicdian. SezRuduli SesaZlebloba SeiZleba 
ar gamovlindes mediaciis ufro gviandel stadiamde. iSviaTad ki aseTi SezRuduloba 
mediaciis procesSi mokle pauzasac iwvevs. 

Tu mediaciis dros organizacia Tu kompania warmodgenilia TanamSromlis sa-
xiT, mniSvnelovania am TanamSromlis uflebamosilebis garkveva. SeiZleba is molapa-
rakebebSi monawileobdes, magram ar hqondes saboloo gadawyvetilebis miRebis ufle-
ba; SesaZloa saWiroebdes poziciebis xelmZRvanelobasTan SeTanxmebas. aseT SemTxve-
vaSi, mediators evaleba dawyebisTanave gaarkvios molaparakebebSi monawile piris 
uflebamosilebis sazRvrebi. es yvelaferi pirvelive Sexvedraze unda ganxorciel-
des frTxilad da diplomatiurad, martivi da pirdapiri kiTxvebis dasmiT, rogori-
caa, magaliTad: 

`Cven rom SeTanxmebas mivaRwioT, SeZlebT masze xelis moweras?~ an `aris Tqven 
garda vinme, vinc Tqven mier miRebuli gadawyvetileba unda daadasturos?~ 

mediatorma unda gamoiZios mocemuli warmomadgenlis pozicia konfliqtSi da 
mis dawyebamde. xom ar aris warmodgenili momlaparakebeli gayidvebis specialisti, 
romelmac SeTanxmebas miaRwia? an kompaniis xelmZRvaneli? es informacia mediaciis 
process ufro mravalferovans gaxdis. mniSvnelovania aRniSnuli kiTxvebis dasma 
pirdapir, gaazrebulad, rom ar gamoiwvios daeWveba. kargi azria kiTxvebis ganmarte-
ba iseTi komentarebiT, rogoricaa, magaliTad: 

`amas imitom gekiTxebiT, rom Tu Cven SeTanxmebas mivaRwevT, mediaciisaTvis kri-
tikuli mniSvneloba aqvs, rom molaparakebis magidasTan msxdom adamianebs mediaciis 
procesSi miRweuli gadawyvetilebebis ganxorcielebis uflebamosileba hqondeT~. 

mediaciis procesi monawile mxareebis identifikaciiT iwyeba, radgan swored am 
dros irkveva, eqnebaT Tu ara procesis dasrulebis kvalobaze SeTanxmebis miRwevis 
stabiluroba da masze xelmoweris uflebamosileba. garda amisa, mxareebis mier saku-
Tari Tavis, rogorc molaparakebis procesis individualuri mxaris, wardgena da 
identificireba, saSualebas aZlevs maT, miiRon da daadasturon procesis Sedegi. 

es uflebamosileba aucilebeli moTxovnaa saSuamavlo SeTanxmebis dasawerad 
warmatebuli daskvnebis gamosatanad. 

saSuamavlo SeTanxmebisTvis sasicocxlo mniSvneloba aqvs personalur mimar-
Tvas da uSualo tons. unda CainiSnoT momlaparakebelTa saxelebi da miuTiToT isini 
konfliqtis mxareebi arian, Tu mxolod mxareTa warmomadgenlebi. metic: Tu molapa-
rakebis mxares, Cveulebriv, metsaxeliT mimarTaven, es SeTanxmebi gamoiyeneT. es uSu-
aloba, romelic Zalian gansxvavdeba sxva SeTanxmebebis formaluri xasiaTisgan, mniS-
vnelovnad zrdis procesis mimarT momlaparakeblis ndobas. iseTi terminebi, rogo-
ricaa ~kompania~, kompaniis warmomadgenelsa da Tavad process Soris distancias 
qmnis, amdenad, misi gamoyeneba Tavidan unda aviciloT. meore mxriv, mxareebisaTvis 
sasurveli metsaxelebis an sxva araformaluri terminebis gamoyeneba aCqarebs saSua-
mavlo SeTanxmebis dawyebas da Camoyalibebas. am fazaze iqmneba garemo, romelSic mxa-
reebi komfortulad ganewyobian mediaciis mimarT. aseTi araformaluri garemo efeq-
turi da produqtiuli molaparakebebis warmoebas uwyobs xels. 
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mediacia, rogorc alternatiuli meTodi, Tavisi arsiT ufro araformaluri 
procesia, vidre sxva tradiciuli procesebi. misi Sida xerxebi ufro uSualoa. bevr 
dasavlur qveyanaSi uSualoba gamoixateba mxolod saxelebiT mimarTvaSi. es intimur 
da megobrul garemoze mianiSnebs, rac mediaciisTvis Zalian xelsayrelia.  

es ar niSnavs, rom pirdapir saxelebiT mimarTva erTnairad aRiqmeba yvela kul-
turul garemoSi, yvela mocemuli kulturis konteqstSi mediatorisa da monawile 
mxareebis gadasawyvetia mSvidi da araformaluri garemos Seqmna. 

roca saxelebiT mimarTvas gTavazobT, araformaluri, uSualo urTierTobis dam-
yarebas vgulisxmobT. xolo yovel mocemul kulturaSi, mediaciis dros gamoiyeneba is 
xerxi, romelic araformaluri da personaluri komunikaciis saSualebas iZleva. 

urTierTobis personireba aZlierebs mxareTa valdebulebas miRebuli daskvne-
bisa da gadawyvetilebebis mimarT. personalizeba — da arcTu ukanasknel adgilze mo-
nawilis saxelis miniSneba SeTanxmebaSi — monawiles mediaciis procesSi miRebul ga-
mocdilebas, daxarjul dros, investiciasa Tu arsebul atmosferos Seaxsenebs. 

molaparakebis monawile — mniSvnelovani rgolia yvelaferSi, rac procesSi ga-
movlindeba: is gavlenas axdens Sedegze, da Tavadac eqceva sxva monawileebis gavle-
nis qveS. swored isaa, vinc daTanxmda mogvarebis yvela Sesaferis formas. 

amgvarad, roca SeTanxmebis pirobebis Sesrulebaze midgeba saqme, pirvel rigSi 
kompaniis xelmZRvanelobasTan wardgenisas, procesSi monawile piradad gadascems 
mas yvela im kompromiss, romelmac SeTanxmebis dadeba gaxada SesaZlebeli, da amgva-
rad masac pasuxismgebels xdis SeTanxmebis mimarT. 

SeTanxmebaSi Cawerili pirovnebis saxelebi da msgavsi araformaluri miniSnebe-
bi dokumentis enas sruliad gansakuTrebuls xdis. saSuamavlo SeTanxmeba ganekuT-
vneba monawile mxareebs da maT sawyis poziciebsa da damokidebulebebs axal ganzomi-
lebas matebs. saSuamavlo SeTanxmeba gansxvavebulad unda `ikiTxebides~, vidre samu-
Sao xelSekruleba, uZravi qonebis an ganqorwinebis dokumenti. 

 

2. SeTanxmebis CarCos wardgena  

SeTanxmebis CarCo mxolod konfliqtis mTavari punqtebis gansamartad ar aris 
aucilebeli.  aranakleb mniSvnelovania mxareTa Soris urTierToba. yovelive es ise 
unda warimarTos, rom orive mxarisaTvis komfortuli da misaRebi gaxdes. CarCo Sei-
cavs davis im ZiriTad punqtebs, romelmac mediaciis saWiroeba warmoSva.  

CarCo wardgenili unda iyos saSuamavlo SeTanxmebis formulirebis dawyebisTa-
nave. CarCos mizania mxolod davis centraluri da saTanado punqtebis xazgasma, da mi-
si mogvarebis mimarT ormxrivi interesis miTiTeba. CarCo aseve unda Seicavdes zogad 
miniSnebas, rom gadawyvetileba miRweulia. yvelaferi zemoTqmuli unda Camoyalib-
des martivad da faqtobrivad, konfliqtis detalebSi wvdomis gareSe. am etapze unda 
gamovtovoT konfliqtis istoria da misi detalebi. mniSvnelovania Tavidanve naT-
lad aisaxos, ra sakiTxis ganxilva mimdinareobs. es uzrunvelyofs mxareTa mier saer-
To miznis miRwevisTvis erTobliv swrafvas.  

mediaciis warmoebis CarCos Tavad mxareebi adgenen. isini Tavad ganmartaven, 
risTvisaa mediacia saWiro, ra aris davis sagani, da rogoria maTi interesi davis sag-
nis mimarT. mxareebi Tavad adgenen arsebuli problemis statuss. CarCostruqtura 
yalibdeba mediaciis procesSi warmoqmnili detalebis mixedviT. 

CarCostruqtura mokle da konkretulia, Seicavs yvela im faqts, razec mxareebi 
ver Tanxmdebian. CarCo SeTanxmebis aqtisgan calke arsebuli dokumentia, radgan Se-
Tanxmebis aqti yalibdeba mediaciis procesis msvlelobis kvaldakval. 
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martivi kiTxva: `ra saxis dava unda mogvardes?~ 
mosaxerxebelia mediaciis CarCostruqturaSi CamoiTvalos ramdenime punqti; 

rac ufro male moxdeba am punqtebze SeTanxmeba da maTi formulireba, miT ukeTesad 
warimarTeba procesi. 

a)   mocemuli konfliqtis gamomwvevi viTareba an katalizatori gaugebroba an 
arsebuli dava xdeba. 

b)    gancxadeba, rom orive mxarea dainteresebuli konfliqtis mogvarebiT; 
g) gancxadeba, rom saSuamavlo SeTanxmeba iqneba mocemuli mediaciis procesis 

Tanamdevi produqti. 

 
3. punqtebisa da interesebis identificireba 

davis dros ra moxda pirvelad? mniSvnelovani iyo Tu SedarebiT umniSvnelo? 
pasuxebi mxolod monawile mxareebisa da mediatoris konteqstSi ki ar unda ganixile-
bodes, aramed samarTlisa da arsebuli gamocdilebis konteqstSic. mniSvnelovania sada-
vo sakiTxebis ierarqiis Camoyalibebac (aqve moxdeba saSuamavlo SeTanxmebisTvis prio-
ritetuli sakiTxebis dadgena). SeTanxmebis Sedgenisas, pirvel rigSi, unda ganixiloT 
yvelaze rTuli da yvelaze sadavo Temebi. 

mediaciis procesSi mediatori mxareebs saSualebas aZlevs, gaerkvnen da gaaanali-
zon sakuTari interesebi; mediatoris funqciaa mxareebs ganumartos, ra aris maTTvis 
yvelaze mniSvnelovani sadavo sakiTxebis ranJirebis dros. mediaciis msvlelobisas miR-
weul Sualedur SeTanxmebebTan erTad mxareebisTvis SeiZleba ufro naTeli gaxdes ran-
Jirebis saWiroeba.  

sadavo sakiTxebis ranJireba or kiTxvas pasuxobs. pirveli, Tavad mxareTa xedviT, 
ras ganixilaven yvelaze mniSvnelovan puqtad? magaliTad, samuSao garemosTan dakavSi-
rebul davaSi, SesaZlebelia jobdes, bodiSis moxda win uswrebdes sadavo punqtebis Se-
fasebas, rom araferi vTqvaT nebismieri saxis finansur konpensaciasa Tu sxva gadawyve-
tilebaze. meore, ras migviTiTebs logika, kanoni da socialuri normebi? magaliTad, sa-
ojaxo davis SemTxvevaSi, ebrauli kanonis Tanaxmad, ganqorwinebis mowmobis miReba unda 
uswrebdes meurveobisa da qonebrivi sakiTxebis mogvarebas. 

mniSvnelovania, rom mediatori pasuxismgeblobiT moekidos mxareTa saWiroebebisa 
da prioritetebis dabalansebas da arsebul samarTlebriv normebTan Sesabamisobas. 

sakiTxebis prioritetebad dalagebis dros, mediatoerebi xSirad iyeneben qvesa-
Taurebsa da miniSnebebs. 

aman SesaZloa xeli Seuwyos saSuamavlo SeTanxmebis Sedgenas da uzrunvelyos, 
rom arc erTi sakiTxi ar iqnes gamotovebuli. 

 
4. Sualeduri SeTanxmeba 

mediaciis msvlelobis dros Tavs iCens sxvadasxva mosazreba da gadawyvetis gza. 
es SesaZloa mianiSnebdes Tavad mxareebs Soris Tanxmobaze, an mxareebi gamonaxaven 
gzas, romliTac surT konfliqtis mogvareba. yvela aseTi SeTavazeba an gancxadeba un-
da dafiqsirdes werilobiT. es Zalian mniSvnelovania. maTi gamoyenebiT SesaZlebeli 
gaxdeba droebiTi (winaswari) SeTanxmebis Camoyalibeba. es warmatebisken gadadgmuli 
nabijebia da is konkretuli masalaa romelsac mxareebi potenciuri mogvarebis saSua-
lebad ganixilaven. amave dros mZlavri iaraRia konfliqtis Sesawyvetad. 

droebiTi (winaswari) SeTanxmeba swored is aris, rasac misi saxeli gvamcnobs — 
droebiTi da winaswari. is ar avaldebulebs mxareebs, gaiaron sacdeli SeTanxmebis-
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Tvis gankuTvnili vada. ara aqvs mniSvneloba, ramdenad umniSvnelo SeiZleba Candes ne-
bismieri Sualeduri gadawyvetileba an daTmoba. is xels uwyobs procesis winsvlas, 
ayalibebs Semrigeblur damokidebulebas da SeuZlia samomavlo SeTanxmebamde miyvana.  

droebiTi (winaswari) SeTanxmeba mediaciis fundamenturi meToduri instrumen-
tia. iseve rogorc Tavad mediaciis procesi unda mimdinareobdes maqsimalurad gam-
Wirvaled, droebiTi (winaswari) SeTanxmeba da saboloo saSuamavlo SeTanxmebac Sesa-
bamisad gamWirvaled unda Camoyalibdes. amis gaTvaliswinebiT, saSuamavlo SeTanxmeba 
unda daiweros martivi eniT, gasagebad, detalurad da momavalze orientaciiT. SesaZ-
leblobis SemTxvevaSi, kargi iqneba Tavad mxareebis mier msjelobis dros gamoyenebu-
li sityvebis gameoreba. amgvarad, mxareebs ar gauCndebaT gancda, TiTqos mediatori 
piradad sazRvravs, ra Caweros da ra gamotovos sakuTari winaswarganzraxuli prog-
ramis mixedviT. garda amisa, mxareebs gauCndebaT meti kavSiri da pasuxismgebloba Se-
Tanxmebis mimarT. 

droebiTi (winaswari) SeTanxmeba mxareebs exmareba, mediaciis procesSi gaarkvion 
sakuTari konkretuli miznebi. Tavis mxriv, mxareebs SesaZlebloba eZlevaT konsulta-
ciebi gaiaron megobrebTan da/an iuristebTan. droebiTi (winaswari) SeTanxmeba — ro-
melsac SeiZleba daematos an moakldes garkveuli detalebi, - mxareebs procesis moq-
nilobaSi arwmunebs; exmareba maT procesSi srulyofilad CarTvaSi da aTavisuflebs 
pasiuri poziciisgan; uqarwylebs maTTvis miuRebel Temaze iZulebiT SeTanxmebis SiSs. 
droebiTi (winaswari) SeTanxmeba mxareebs arwmunebs, rom es swored maTi SeTanxmebaa, 
da rom miRweuli gadawyvetileba mxolod maT ekuTvnis; aseTi damokidebuleba aZlie-
rebs mxareebis mxridan SeTanxmebisadmi pasuxismgeblobis grZnobas. 

droebiTi (winaswari) SeTanxmeba ayalibebs an aRadgens ndobas da xelSesaxeb wina-
pirobas qmnis imisa, Tu ramdenad realisturi iqneba saboloo SeTanxmebis gaformeba. 
droebiTi (winaswari) SeTanxmebis mdgradoba — lakmusis testia imisa, Tu ramdenad 
mdgradi SeiZleba iyos mxareTa Soris ndoba, da amgvarad, yvelanairi kritikis gamZle, 
saboloo SeTanxmebis miRweva.  

winaswari SeTanxmebis etapamde unda Sedges xsenebuli SeTanxmebis proeqti, rac 
mxareebis mier sakuTari Tavis gamocdad SeiZleba CaiTvalos. konkretulad ras Cawe-
ren isini SeTanxmebaSi? ramdenad miuaxlovdnen sakiTxis mogvarebas? 

idealur situaciaSi mxareebi Tavad moaxdenen saboloo SeTanxmebis inicirebas. 
samwuxarod, xSirad ase ar xdeba. xolo droebiTi (winaswari) SeTanxmebis Zliereba isaa, 
rom is mxareebs yvelasTvis damakmayofilebeli saboloo SeTanxmebis miRwevis in-
strumentebs sTavazobs. 

 
5.   revizia 

mxareebis mier moTxovnili droebiTi (winaswari) SeTanxmebis revizia mediators 
saSualebas aZlevs, gaarkvios mxareebis erTmaneTis mimarT arsebuli zraxvebi da ase-
ve, Tu rogoria maTi gancda mimdinare mediaciis procesis mimarT. 

SeTanxmebis proeqtze muSaobisas saWiroa mudmivi gadamowmeba — misi yovel-
mxriv Sejereba, sanam saboloo saxes ar miiRebs. kargi iqneba, Tu Sesworebebis formu-
lireba moxdeba TiTeul mxaresTan calke, damoukidebel Sexvedraze. mxolod amis 
Semdeg unda Sexvdnen mxareebi da gadawyviton Sesworebis romeli muxlebi Seva maT sa-
boloo SeTanxmebaSi. 

SeTanxmebis Secvlis mimarT rogori interesic ar unda gamoxatos mxarem, mniS-
vnelovania gavigoT, Zirfesvianad icvleba SeTanxmebis Sinaarsi Tu mxolod zedapi-
rulad. 
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ufro metic, mediatorisTvis mniSvnelovania icodes SemoTavazebuli cvlile-
bebis wyaro. aadvilebs SemoTavzebuli cvlileba SeTanxmebis srulyofilad aRqmas, 
Tu axal problemebs warmoSobs? xom ar Cans sinanulis an azris Secvlis niSnebi? xom 
ar gamoxatavs SeTanxmebis dadebis mimarT SiSs? mniSvnelovania, gavigoT cvlilebebis 
mimarT mxaris motivacia — aCqarebs cvlileba process, Tu piriqiT, xels uSlis mas? 
kidev erTi mosazreba: unda miaweros Tu ara mediatorma SemoTavazebuli cvlileba 
Tavad mxares, Tu unda ganixilos, rogorc mxarisa da mediatoris erToblivi azri? 

SeTanxmebaSi saWiro cvlilebebisa da damatebebis Setanam SeiZleba Seamsubuqos 
mxareTa SiSi. cvlilebebis Setanis SesaZlebloba aCvenebs, rom nebismier dros SeiZ-
leba ukve Camoyalibebuli mosazrebis Secvla. es aZlierebs gancdas, rom mediacia ar 
aris ZaldatanebiTi procesi. revizias meti garkveuloba Seaqvs procesSi. mxareTa 
WeSmariti ganzraxvebis gamJRavnebiT, revizia aseve aCvenebs, Tu ramdenad gauZlebs 
saboloo SeTanxmeba drois gamocdas. 

 
6.  SeTanxmebis xmamaRla wakiTxva da sxva saboloo nabijebi  

mediatori darwmunebuli unda iyos, rom TiTeuli mxare calke, damoukideblad 
gaecno SeTanxmebas. Tu dadga saWiroeba, mediatorma TiTeul mxaresTan erTad calke 
unda waikiTxos SeTanxmeba. Semdgom, mediatori SeTanxmebas kiTxulobs orive mxaris 
TandaswrebiT, raTa kidev erTxel dadasturdes, rom yvela piroba, razec mediaciis 
procesSi moilaparakes, uSecdomodaa Camoyalibebuli.  

garda amisa, mediatori Cerdeba yoveli Tavis wakiTxvis Semdeg da amowmebs, rom 
orive mxares erTnairad esmis mocemuli debuleba da eTanxmeba mas. 

mxareebisTvis naTeli unda iyos, rom yvelaze kritikuli davis Sewyvetis gadawy-
vetilebis momentia, rasac daadastureben SeTanxmebaze xelmoweriT.   

yoveli saSuamavlo SeTanxmebis bolos unda Caiweros debuleba, romelic miuTi-
Tebs mxareebs Soris momavalSi warmoqmnili SesaZlo davis gzebs. am punqtSi unda aisa-
xos viTarebis SesaZlo cvlileba momavalSi, rac gamoricxavs mocemuli SeTanxmebis 
Sesrulebas, Tumca mxareebs SesaZleblobas utovebs kvlav mimarTon mediacias sasa-
marTloSi saqmis Setanamde.  

imis gamo, rom mediatori ar warmoadgens arc erTi mxaris iurist-advokats, ara-
med, neitraluri mxarea, romelic xels uwyobs TiTeuli mxaris interesebis dacvas, 
mxareebma, saboloo SeTanxmebaze xelis moweramde, konsultacia unda gaiaron saku-
Tar iuristebTan. msgavsi konsultacia daarwmunebs, rom SeTanxmebis arc erTi punqti 
ar arRvevs da ar ugulebelyofs maT kanonier uflebebs. 

mediatorma unda daadasturos, rom orive mxarem gaiara Sesabamisi iuridiuli 
konsultacia. TiTeul mxares SeuZlia Tavad airCios iuristi da ar aris valdebuli 
mxolod mediaciis centris iurist konsultants mimarTos, Tumca, aseTi SesaZleblo-
ba nebismieri msurvelisTvis xelmisawvdomia. kerZo iuristTan konsultaciis dros, 
mniSvnelovania, rom iuristi kargad icnobdes da pativs scemdes mediaciis process. 
radgan keTilganwyobil iurists SeuZlia meti efeqti SesZinos SeTanxmebas, xolo 
skeptikoss — mediaciis procesSi gaweuli muSaobis sabotaJi, rac saboloo SeTanxmeba-
Si aisaxeba. yvelafris miuxedavad, aucilebeli iuridiuli konsultaciebis saWiroeba 
Cveulebrivi movlenaa da amisi molodini yvela mediators unda hqondes. 
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7.   xelis moweris ceremoniali 

es bolo safexuria, romlis drosac procesis mTliani cikli ikvreba, da am pro-
cess ormagi daniSnuleba aqvs: pirveli, mxareTa mier SeTanxmebis xelmowera, rogorc 
deklarireba imisa, rom SeTanxmebis miRwevis momentamde mimdinare procesi daxuruli-
a. meore, mxareTa mier SeTanxmebis xelmowera adasturebs maT mier imis gaziarebasa da 
aRiarebas, rom es aris saboloo werilobiTi SeTanxmeba — Tanamonawileobis procesSi 
miRebuli produqti, romelic gamoxatavs konteqstualur garemoebebSi miRweul sau-
keTeso gadawyvetilebas. 

mxareebis mier SeTanxmebaze xelmowera adasturebs, rom SeTanxmebam SeiZina sa-
valdebulo dokumentis iuridiuli statusi, romelic SeiZleba daamtkicos sasamar-
Tlom. 

am momentSi, mediatori mxareebs uxsnis maTi xelmowerebis mniSvnelobas da sxva 
logistikur detalebs, romlebiTac mocemul SeTanxmebas samarTlebrivi Zala miecema. 
garda amisa, arsebiTia mxareebisaTvis imis ganmarteba, rom miuxedavad imisa, rom moce-
muli saSuamavlo SeTanxmeba konkretuli davis mogvarebas exeba, maT SeuZliaT moma-
valSi, sxva SesaZlo davebTan da konfliqtTan dakavSirebiT kvlav mimarTon mediacias. 

ukve pirovnul doneze, axla mediatoris jeria, rom aRiaros mxareTa mier proce-
sis msvlelobisas gaRebuli Zalisxmeva, ramac mocemul SeTanxmebamde miiyvan isini. 
garda amisa, mediatorma imedi unda gamoTqvas, rom mxareebi gaiTaviseben mediaciis 
procesSi konfliqtis mogvarebis kuTxiT miRebul gamocdilebas, rac maT momavalSic 
daexmareba saqmiani Tu cxovrebiseuli konfliqtebis mogvarebaSi. 
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