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' Mediation body.
2 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012,
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Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute
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Deleissegues C., Mediation Confidentiality: Has it Gone too Far? , University of La Verne Law Review, Vol. 33,
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Deason E. E., Symposium: Secrecy and Transparency in Dispute Resolution: The Need for Trust as a
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Deleissegues C., Mediation Confidentiality: Has it Gone too Far?, University of La Verne Law Review, Vol. 33,
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Henke E. M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of
solutions offered in the Mediation Directive and the Model Law on Conciliation with examination of the actual
situation in selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 32.
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7 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited, 2010, 192.
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NINO ELOSHVILI

THE IMPORTANCE OF CONFIDENTIALITY PRINCIPLE
IN THE MEDIATION PROCESS

1. Introduction

Mediation is one of the alternative methods of dispute resolution.' During mediation parties try to

solve their dispute by means of the third neutral person.” As a result, they achieve a favorable agreement

and avoid being bounded by the judge’s decision.” Mediation is applied to the disputes arising from neig-

hborhood, criminal, domestic, entrepreneur and international laws.* According to the Georgian legislation,
the disputes examinable by the mandatory court-based mediation are determined by the Civil Procedure

Code of Georgia (hereinafter “CPCG”), but in case of the parties’ agreement, mediation can examine any

dispute of the private law.” Mediation has a number of advantages such as, for example, less costs and less

stress compared to court trials,® informal environment,” etc. Mediators consider the principle of confidenti-

ality as the key success of the process ,* and legislators and courts also share this approach.' The mentioned

T

Butler V. F., Mediation Essentials and Expectations, USA, Dorrance Publishing Co., Inc., 2004, 2.

Spancer D., Brogan M., Mediation Law and Practice, China, Cambridge University Press, 2006, 3.

Butler V. F., Mediation Essentials and Expectations, USA, Dorrance Publishing Co., Inc., 2004, 1.

Field R., Wood N., Marketing Mediation Ethically: The Case of Confidentiality, Queensland University of
Technology Law & Justice Journal, Vol. 5, No. 2, 2005, 143, <http://heinonline.org/HOL/Page?handle=hein.
journals/qutljS&div=14&collection=journals&set_as_cursor=clear>.

Hereby shall be admitted, that the clause 187° (1) of CPCG limits the competence of court-based mediation and
determines that the disputes arising from domestic law can be examined through court-based mediation except
for adopting a child, annulment of adoption, restriction of parental rights and deprivation of parental rights.
Besides, court-based mediation is entitled to examine the disputes arising from neighborhood and inheritance
laws, as well as any other dispute referred to mediation by mutual consent of the parties. Legislative Herald of
Georgia (hereinafter “LHG”) 1106-IS, 14.11.1997, [Edition amendment: LHG, 5550-RS, 20.12.2011]; CPCG,
187° article, LHG, 1106-IS, 14.11.1997, [Edition amendment: LHG, 5550-RS, 20.12.2011]; Georgian Le-
gislation considers other types of mediation such as: notary, medical, tax, etc. The subject matter of disputes is
separately determined by law for each type of mediation. Disputes examined by Notary mediation are laid down
in Paragraph 1 of Article 38" of the Notary Law of Georgia. There are more restrictions regarding notary
mediation and it is forbidden to examine a dispute through notary mediation if there is a special mediation rule
determined by law. LHG, 04.12.2009, 2283-IIS [Edition amendment: LHG, 5851-IS, 16.03.2012]; “E” of Article
2 of Government resolution 80 on the measures to be implemented for medical mediation determines the
disputes to which medical mediation applies. LHG, 29.02.2012; Article 481 of the Organic Law of Georgia
Labour Code of Georgia sets forth collective dispute resolution through mediation, 4113-RS, 17.12.2010,
[Edition amendment: LHG, 729-1IS, 12.06.2013]; Tax Mediation is determined by Decree 2742, of the Legal
Entity of Public Law Revenue Service Director, Article 12", 02.06.201 1, [Edition amendment: LHG, 21623,
20.05.2013].

Butler V. F., Mediation Essentials and Expectations, USA, Dorrance Publishing Co., Inc., 2004, 2.

Kuester E. L., Confidentiality in Mediation: A Trial of Broken Promises, Vol. 16, No. 2, Hamline Journal of
Public Law & Policy, 1994-1995, 575, <http://heinonline.org/HOL/Page?handle=hein.journals/hplpl6&div=
23&collection=journals&set _as_cursor=clear>.

McCrory J. P., Environmental Mediation — Another Piece for the Puzzle, Vermont Law Review, Vol. 6, 1981,
49, 56, Referred in the article: Mehta A., Resolving Environmental Disputes in Hush-hush World of Mediation:
A Guideline of Confidentiality, Georgetown Journal of Legal Ethics, Vol. 10, No 3, Spring, 1997, 522-523,
<http://heinonline.org/HOL/Page?handle=hein.journals/geojlege1 0&div=25&collection=journals&set_as_cursor
=clear>. Mediators consider confidentiality principle as the key element in the successful mediation, it is
mentioned in: Sharp D., The Many Faces of Mediation Confidentiality, Dispute Resolution Journal, Vol. 53,
Issue 4, 1998, 58, <http://web.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=4&sid=07a682dd-06a2-404c-9708
-9¢135e7e9d30%40sessionmgr12&hid=11>, [29.06.2013].
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principle supplements another significant feature of mediation institute — its neutrality. Even after the com-
pletion of the mediation process, based on the confidentiality principle, the mediator is obliged to keep the
confidential information in secret and not disclose it,? otherwise his image as of the third neutral person
will be doubtful.?

“The meaning of the principle of confidentiality in mediation is axiomatic.” The existence of such
principle causes the parties’ trustful attitude toward the process. Otherwise, only a very small part of the
mediation would be successful if the parties had the opportunity to manipulate with the information against
each other at courts.” Regulation of the confidentiality principle varies in the jurisdictions of different coun-
tries.® The institute of mediation is a novelty to the Georgian legislation. Nowadays, Georgian legal regula-
tion of mediation is rather “episodic™’; therefore, it is important to discuss the principle of confidentiality of
this institute. In the research about the “perspectives of legal regulation of mediation in Georgia” it is ad-
mitted that “the discussions regarding the regulation of mediation in Georgia are commencing now”.*

The present article aims to determine the importance of confidentiality principle, its notion, limits,
and the persons bounded with the liability of confidentiality and protection mechanisms. It is relevant to de-
termine whether the mentioned principle is absolute and to what extent the limitation caused by confidenti-
ality principles is “desired” and “justified” with regard to public safety, prevention from encroachment on
the lives, health and property of other persons, etc. For comparative law purposes, in order to analyze the
mentioned issues ° we will refer to the EU Directive and the legal regulations of those countries where the
mediation institute is recognized as a traditional institute and, therefore, confidentiality issues are discussed
very intensively. As a result, we will develop the recommendations that could be positively applied to the
Georgian legislation with regard to the significance of the confidentiality principle."
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2. Overview of the Principle of Confidentiality

The conception of confidentiality with regard to personal relations has existed since the ancient ti-
mes. The topic is mentioned in the Hippocratic Oath in the context of physician-patient relations approxi-
mately in 400 BC.' “Historically, the relations between a lawyer and a client, between spouses and in some
cases between a priest and a confessor are referred to as “privileges of the common law”.”* “The term “me-
diation priVilege”3 refers to protection from disclosure of confidential communications in mediation.” Ho-
wever, neither confidentiality nor privileges can have an absolute nature. The exceptions are also conside-
red in the cases when the knowledge of information prevails upon confidentiality.’

Confidentiality means a safe treatment of information and control over its disclosure. As an ethical
notion, it can be defined as a liability of a party in terms of using and disseminating information only after
consenting with the relevant persons and protecting the information which is not publicly known. However,
it is interesting that liability considers protection of truth and not false information, as there are no reasons
to protect the false information.’

Together with a wider use of mediation, unfortunately and inevitably, the rate of confidentiality-rela-
ted disputes is increasing. Such disputes are a stimulus for legislators and courts encouraging them to keep
confidentiality at different levels and in different situations.”

2.1. Confidentiality in the Court Trial

The court is a public institute and therefore its proceedings are public too. Exceptions regarding this rule
are very rare.®

Here we should mention the Belgian legislative regulation. Regarding this, the literature provides the fol-
lowing approach: “everything is transparent in the court, whereas in mediation everything is vice versa”.

Clause 9 of CPCG regulates the publicity of civil proceedings. The first part of the same clause con-
siders general rules and exceptions regarding open trials. According to Paragraph 1 of the mentioned clau-

se, the court examines all cases in open hearings unless it contradicts with the interests of protecting the sta-
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te secret.’ The legislation considers other exceptions too and enables to make the court hearings closed if a
party submits a motivated application.” Even in case of closed hearings the process is attended by the parti-
es and their representatives and, whenever necessary, by witnesses, experts, specialists and interpreters,’
which might be unacceptable for the parties.

Confidentiality in the courts is limited to the case examination period and, eventually, it ends with a
public announcement of the decision.® As a result, the parties cannot achieve their goal by closing the court
hearings and, therefore, confidentiality in the court is a temporary state.

2.2. Confidentiality Principle in Mediation

2.2.1. Definition of Mediation

The precise definition of “mediation” is not determined and “sometimes the notion of mediation is
called as uncertain and obscured in doctrine”.” According to the traditional definition, mediation is a con-
sensus-based, confidential process of dispute resolution.® “The Swiss doctrine and practice lists the widely
recognised features and principles of mediation in its definition, they are confidentiality and neutrality; ho-
wever, it is not widely accepted to refer to the confidentiality and neutrality of a mediator . For example,
the authors of the EU Directive about mediation have separated these two principles”.” The Centre for
Effective Dispute Resolutiong, when defining the notion of mediation, stresses the element of confidentia-
lity: “Mediation is a flexible process - conducted confidentially, where the neutral person assists the parties
to achieve an agreement with regard to the dispute arisen between them, but conducts the process under the
parties’ control over the dispute resolution means and conditions”.” When defining the concept of mediati-
» > 1% Ag we see from above, in

some cases the confidentiality principle is often focused on the notion of mediation, thus uderlining the im-

on “many authors consider it as a “continuation of the negotiaton process

portance of this principle in mediation.
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2.2.2. Essentials of the Confidentiality Principle and its Goal in Mediation

Mediation is a more confidential process than other alternative methods of dispute resolution.' Here,
we should mention that alternative dispute resolution methods have a confidential character, but it is best of
all revealed in mediation.” Mediators, legislators and courts recognise this principle as a basis for a succes-
sful mediation process.’ This particular principle is used to attract potential clients tomediation.* It should
also be mentioned that confidentiality is understood as an axiom® and deemed as an almost sacred canon in
the mediation.® Confidentiality of mediation may be differently defined by parties, practitioners and acade-
micians.” For example, in case of intellectual property disputes, confidentiality is defined in a rather diffe-
rent way. It may also be defined as a private process. It may mean a privilege of the information disclosed
during the mediation process and actions or a disclosure of the information possessed by a party to certain
persons in a particular situation.®

Mediation was always followed by negotiation as an informal coordination eliminating barriers of
dispute resolution and enhancing the meaning of negotiation process. Mediators do not solve the disputes
themselves and do not make any decisions, but, their effectiveness lies in the opportunity to meet with par-
ties individually, study the content of the dispute, identify the compromises of a party and encourage the
parties to achieve an agreement through compromising.g The expectation of confidentiality facilitates an
unreserved and open dialogue between the parties — which is crucially important for the successful comple-
tion of the mediation process;'* it helps the parties to be frank and speak openly."'
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This principle, in mediation process, creates an atmosphere of free communication between the par-
ties who negotiate and share the information, being confident that this information will not be used against
them publicly in the future.' It is important to mention that mediators address clients with the words: “Trust
us”, because mediation is a place where confidentiality is respected and kept.”

"l;he importance of confidentiality in the mediation process is conditioned by the following circum-
stances’:

Effective mediation requires candor;

The mediator who does not have a mandatory power assists parties in the identification of dispute
reasons, finding the bases for agreement and encourages to reach agreement. He helps the parties to achie-
ve agreement by considering each other’s interests. The mediator draw out for parties the positions and in-
terests. This cannot be achieved if the parties evaluate the issue only from their own points of view.* In
such cases, sensitive details are often raised.” In particular, compromising negotiations often require parties
to refer to the topics that they would not touch in other circumstances. Confidentiality ensures that the par-
ties voluntarily get in the process and participate in mediation effectively and successfully.®

Fairness to the disputants requires confidentiality;

In mediation, unlike traditional judiciary, parties communicate expecting that in the future they will
be bounded and limited to it. Later, if one of the parties is more satisfied with the result than the other , it
may be used to do harm to the other party. Therefore, the information gained through the mediation pro-
cess can be used against people if such evidences are not treated as inadmissible at court.”

The Mediator must remain neutral in fact and in perception;

The mediator’s testimony in court will be irreversibly qualified as a testimony in favor of one of the
parties despite the fact how carefully the mediator acts. Therefore, this would destroy a mediator’s efficacy
as an impartial. .*

Privacy is an incentive for many to choose mediation;

Whether the dispute subject matter is a commercial sector or a “air one’s of dirty laundry”, the main
motivation of the disputing parties to choose mediation is that they can solve a dispute in an informal and
calm manner.’

Macturk H. C., Confidentiality in Mediation: The Best Protection has Exceptions, American Journal of Trial
Advocacy, Vol. 19, Issue 2, 1995, 412 <http://heinonline.org/HOL/Page?handle=hein.journals/amjtrad19&
div=25&collection=journals&set as_cursor=clear#431>.

Waldman E., Mediation Ethics: Cases and Commentaries, Jossey-Bass, 2011, 227.

Freedman L.R. , Prigoff M. L., Confidentiality in Mediation: The Need for Protection, Ohio State Journal on
Dispute Resolution, Vol. 2, No.1, 1986, 37, <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr2&
div=9&collection=journals&set_as_cursor=clear>.
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Protection of mediators and mediation programs;

In order to evaluate mediation properly, it is important to make adequate notes. As the persons con-
ducting the mediation programs are not sure whether confidentiality principles will be applied to the notes
when there is no legislative protection of such notes, they have to destroy all notes and documents.'

Thus, there are many reasons to determine why confidentiality is important to mediation.”

“Without certain guarantees as to the confidential nature of such a meeting, no savvy party or attor-
ney would agree to provide information that could later be turned against him at trial.” Besides, the key
opportunities of dispute resolution would be lost.* Conducting negotiations is important in order to have a
successful mediation for both parties. Mediation does not exist without it.”

It is a key point, that the parties precisely draw out the reasons and explanations of their offers, assum-
ptions and expectations to the mediator. In order of successful dispute resolution sometimes it is important to
exchange the confidential information regarding the parties’ private, proprietaryy or other issues.’.

This principle is also important for conducting communication.’” That is why, confidentiality is the
central point to the success of mediation.®

Confidentiality in mediation has became vitally important and the National Conference of Commis-
sioners on Uniform State Laws’ determined that while drafting a Uniform or/and a Model Mediation act,'
the issue of confidentiality regulation would be the most important issue.''. Regulation of the confidentia-
lity principle in mediation varies in different jurisdictions.'” For example, in Finland, the court-based medi-
ation process is public unlike the out-of-court mediation."

All the above mentioned facts prove that negotiations between parties during the mediation process
are confidential and non-binding. Experience has shown that mediation is more effective because it is con-
fidential in its nature."*
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2.2.3. Advantages and disadvanatges of the Confidentiality Principle

Confidentiality is the first rule of mediation.' Nevertheless, there can appear a need for its limitation
in order to avoid the threat that parties intend to overindulge the process.” A party may wish to prolong the
court process, participate in the mediation process and deny negotiations.” Hoping that the mediation is
confidential, a party can present false facts that will affect the other party, and it is hard to prove an unfair
attitude of the party. On the other hand, this means that “it is likely, an affected party will never choose me-
diation for the dispute resolution again”. This will “impede the development of mediation”.* This may harm
the parties, and also third parties *affected by mediation outcomes .°

If confidentiality is absolute and party behaves unfairly, the affected party will not possess guarante-
es of defense his interests. . At the same time, it may be a positive point if the mediation is not closed and
the society is informed about this institute; this would contribute trust to this institute.” On the other hand,
the existence of privileges or other guarantees is widely accepted in order to protect the confidentiality of
communications and materials, but such approach is often criticized. Many scientists think that the court
lacks the right to solve public matters® and the public lack the court precedent.” The mentioned can also
contravene with the democratic principle of transparency and public involvement.'” However, the mentio-
ned privileges do not create a public hardship''. The parties are more involved in the alternative dispute re-
solution methods. If precedent or information is not disclosed due to confidentiality principle, it is outwe-
ighed by the benefitsof parties. . Mediation privileges causes very little public detriment. Whenever the
minor detriment and substantial benefits are compared'?, the issue should be solved in favor of the latter."

Therefore, the importance of confidentiality in the mediation process is outstanding. However, abso-
lute confidentiality can entail other negative effects. That is why, the state has to impose certain limitations
in order to protect the interests of the fair party.
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2.3. Scope of Qualification of the Confidential Information

Parties to the mediation process have four options with regard to confidentiality, they are:

1) Nothing is confidential;

2) Everything is confidential;

3) Nothing is confidential, except directly expressed information;

4) Everything is confidential, except parties agree otherwise .'

The confidentiality can be divided into two categories:

a) “process-related” issues, necessary for dispute resolution, and b) “publicly available” alternative
solutions that are related to the availability of communication made during the process of dispute.zAlthO-
ugh the limits of confidentiality in alternative dispute resolutions are continuously problematic issues.’ It is
important to determine at what point this principle starts and at what point it terminates.

According to the first paragraph of Clause 187" of CPCG the process of court-based mediation is
confidential.* However, the legislator does not define when the mediation process starts and when it ends.
According to the UNCITRAL Model Law on International Commercial Conciliation of 2002° all the rele-
vant information delivered by a party to the mediator should be treated confidentially, this also refers to the
information® that existed before the mediation’ started. For example, such information and issues can inclu-
de the meetings and discussions related to the terms and conditions of the agreement, selection of mediators
and the desire to solve the problem through mediation.®

UMA protects the communication conducted with the mediator before, during or in continuation of a
mediation . According to UMA, the mediator may divulge the information about conducting the mediation
process, the attendance of the parties and whether a settlementwas reached.'® According to the Clauses 7
and 8 of Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain
Aspects of Mediation in Civil and Commercial Matters'' information on commencing or ending up mediati-
on processs is not considered as confidential .'> But the member states are eligible to decide and regulate
otherwise."

As we can see from above, compared to UMA the regulation of UNCITRAL Model Law about inter-
national commercial mediation adopted in 2002 offers more protection through confidentiality for parties.
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Institute for Trial Advocacy, 2010, 329.
> Ibid.
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Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain Aspects
of Mediation in Civil and Commercial Matters gives the member states opportunity to establish stricter ru-
les with regard to the confidentiality than it is provided by the Directive.' The fact that the information was
disclosed during confidential relationships does not mean that the court will consider it as privileged.” In
order to consider the communication as confidentialin court practice of the USA the “Wigmore® four-
prong test” is used:

e communication was conducted with the belief that the communicated information would not be

disclosed;

o for successful relations it is necessary to keep the information in secret;

o the relation must be the one that needs protection and facilitation from the public;

e the injury caused by the disclosure of information should exceed the public benefit gained from

non-disclosing the information.*

This test balances the confidentiality with the potential harm caused by the disclosure of the infor-
mation and is used in the USA, where there are no regulations.” The Bulgarian legislation determined that
confidentiality applies to all types of discussions in connection with the mediation.’® Italian legislation ap-
plies confidentiality to the mediation proceeding; however, the scope of the process is not defined. Therefo-
re, it is unclear whether it includes only mediation session, or applies to the whole process as defined by the
European Directive, or it starts from the moment of applying by a party for mediation and lasts until the fi-
nal agreement is achieved.’

According to the legislation of Luxemburg, all documents, communication, or statements that were
revealed or drawn up during the mediation, or related to it are confidential ®

The legislation of the State of California widely describes the boundaries of confidential information
and applies this principle to the mediation consultancy’ .'” A mediation consultancy itself is defined as a
communication between a person and a mediator. However, the definition of communication is limited to

Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain Aspects of
Mediation in Civil and Commercial Matters, Article 7 para. 2, <http://eur-lex.europa.eu/LexUriServ/
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the following topics: initiating, considering or reconvening a mediation or other topics related to retaining
the mediator." As for the legislation of the state of Oregon, it is not precise and does not provide whether
the privilege is applied to the documents transferred before the commence of a mediation process.”

Some laws consider confidential only the topics that are the subject matter of the dispute between the
parties, and not all the information exchanged during the process.’

Determination of the boundaries of the mediation process is very important when discussing the

principle of confidentiality, as these boundaries create the basis for responsibility.

According to the above discussed, different countries and states have different approaches to the bo-
undaries of confidentiality.

2.3.1. Communication during the Mediation Process

Confidentiality should be applied to verbal and non-verbal communication.

The non-verbal communication plays an essential role in communication. According to the scien-
tists” evaluation, approximately 55% of the information is understood through non-verbal behavior of the
speaker, 38% from the tone of voice and timbre, and only 7% from the content of the information.”

As for the definition of communication, paragraph 2 of UMA definitions provides that “Mediation
communication” means a statement, whether oral or in a record verbal or nonverbal, which occurs during a
mediation or is made for purposes of considering, conducting, participating in, initiating, continuing or re-
convening a mediation or retaining a mediator.” In the USA many states have a rather unclear definition of
mediation communication.’

The mentioned facts, at the compromise stage in the common law can be used later in the court ,
whereas it is inadmissible to mention the offers of settlement .” According to the Bulgarian legislation, par-
ticipants in mediation are bound to respect the confidentiality of a circumstance, a document and a fact that
had been used in the course of procedure.®

The absence of the notion of mediation communication is understood as a significant gap in the le-
gislative and court practice of the state of Colorado. The Court of Appeal focused on the confidential nature
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of mediation communication at all stages, but did not establish the test to determine what is privileged.' In
the case of Ohio, it is determined, but vaguely: communication should take place within the mediation fra-
mes and should concern the mediation subject matter. The provisions of legislation of Pennsylvania about
mediation privileges and protection of mediation materials compared to the other states are more compre-
hensive and complete. It clearly defines that the communication conducted during a mediation is confiden-
tial. Besides, it extends the scope of protection and states that communication with the mediator is confi-
dential even outside the formal mediation sessions.” Rule 11 of Alabama Civil Court Mediation Rules > sta-
tes that the information delivered electronically is also protected.”

2.3.2. Documents Drawn up and Submitted during the Mediation Process

The documents prepared for mediation and submitted to the mediator or/and the opposing party need to
be protected as communication which takes place during mediation.” Any documentation prepared for the pur-
poses of mediation shall be confidential.”

Two types of materials should be protected under confidentiality: firstly, the written materials that can or
cannot be considered as communication. It depends upon the relevant definition given by the law. Secondly, the
evidence, used in mediation that advocates for a party and is prepared solely for this purpose.’

The first category includes the written documents used in favor of one of the parties. Such materials inclu-
de the minutes of the mediation process, reports, letters and memoranda, that should be conducted between
the parties or submitted by a party to the mediator regarding the mediation, or advocating, protecting
one’s position in mediation.®

The second category includes the evaluative evidence’ that advocates the positions of one party and
is informative for other parties and the mediator.'” Such documents cover the evidences submitted by the
parties to each other and to the mediator. Besides, it is important that the party expects that the submitted
materials will remain confidential."

The correspondence is also confidential, however, in one case the court did not determine whether

the letter was accepted as an evidence, when there was a need to establish the party’s fairness toward the
participation in the mediation process.'> The notes made during the mediation process are also confidential
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according to without prejudice privilege' 2 Besides, the documents prepared for mediation purposes, inclu-

ding the experts’ report, shall be treated conﬁdentially.3 The term “written document™ has a wider scope in

the state of California and includes manuscripts, typed documents, photos and notes. Such definition is not

assumed as a correct one, but it is a gap of California’s legislation.* Courts of California denied applying

the privilege to the evidences from which it was not possible to determine the party’s position regarding the
5

process.

3. Persons Bound by the Confidentiality Principle

3.1. Parties of Mediation

According to the common law, without prejudice rule is applied to the information exchanged bet-
ween the mediating parties, even if the parties cannot achieve an algreement.6 The court of appeal in case of
Carter Holt Harvey Forests Ltd v Sunnex Logging Ltd extended the lawyer’s liabilities with regard to con-
fidentiality. The court stated that if the mediation agreement does not consider the liability of confidentia-
lity of the lawyers, pursuant to the mediation nature - they will be subject to the confidentiality liability.”
According to Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on
Certain Aspects of Mediation in Civil and Commercial Matters, the parties are not liable to keep confidenti-
ality. In the majority of cases, the parties are liable to keep confidentiality on the basis of the agreement
conducted between them. But, if there is no such agreement between the parties and one of the parties vio-
lates the rule of confidentiality, then the court shall examine this issue.® The same approach is used in seve-
ral countries; in particular, the parties do not have the liability to keep confidentiality in Austria’ and in the
Czech Republic."

As for Georgia, Clause 187° of CPCG establishes the obligation of confidentiality for the mediation
parties, unless the parties agree otherwise.!' The Georgian Government resolution #80 on the measures to
be implemented for medical mediation of February 29, 2012 does not look at the parties’ liabilities in the
light of confidentiality.'?

From all the above mentioned we can assume that there are two types of approaches toward confi-
dentiality. According to the first one, the parties are liable to keep confidentiality unless they agree otherwi-
se; and according to the second approach, the parties are not imposed the liability of confidentiality, unless
they agree otherwise.

Without prejudice privilege.
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3.2. The Mediator

The mediator holds a unique position in the mediation process as s/he can compile the information
gained from both parties.' Consequently, the mediator gets information from the parties during the caucus’
and the mediation sessions.

The mediators accredited according to the National Mediator Accreditation Standards® are liable to
keep in secret all activities or conversations conducted during the mediation process. Besides, the mediators
may be additionally obliged to take an oath of secrecy.’ The majority of USA courts established one of the
mediators’ ethic standards as delivery of information regarding confidentiality to the parties.’

The mediator’s liability regarding the principle of confidentiality is regulated by different legal acts
in the Georgian legislation. Clause 187° of CPCG refers to the confidentiality of the mediation process,
where the legislator indicates that the mediator does not hold the right to disclose the information gained
while performing the mediator’s role, unless the parties agree otherwise.® According to the Georgian Go-
vernment resolution #80 on the measures to be implemented for medical mediation of February 29, 2012 ,
and namely according to its clause 5(2), the mediator does not hold the right to: disclose or use for non-job
purposes the information containing the occupational secret or the information otherwise qualified as con-
fidential, the publicity of which is limited by the legislation in force, and which became known in relation
with conducting the medical mediation.”

Today in Georgia there is no unified regulation act regarding the code of conduct of mediators.

In the USA in 1992 the joint committee was established to develop the code of conduct of mediators.
The committee elaborated the Model Standards of Conduct for Mediators® in 1994. The text of the mentio-
ned act reflects the key confidentiality principles’ of mediation. Its aim was to establish the rules to guide
the conduct of a mediator. The mentioned rules convince the parties to address mediation for their dispute
resolution.'’

According to the model standards adopted in 2005, the mediator is liable to keep confidentiality of the
information gained through the mediation process. The mediator might disclose the information at the court
whenever necessary notwithstanding “whether the parties came to the planned mediation session and whether
they achieved the agreement”.""

The mediator should pay attention to the parties’ expectations with conﬁdenﬁality.12 S/He should ex-
plain to the participant parties the rules, because they are entitled to regulate the limits of liability with regard
to confidentiality. The requirements of the Model standards of 2005 state that the mediators should rise aware-
ness of the parties with regard to the role they play in preserving the confidentiality of information."®
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In Clause 5 of the Institute of of Arbitrators & Mediators Australia (hereinafter “IAMA”)'regarding
the mediator’s guidelines2 we read that the mediator shall satisfy the mediating parties’ expectations with
regard to confidentiality. This depends upon the agreement between the parties, as well as on the circum-
stances of mediation.’ In the family mediation context one of the roles of a mediator is to “maintain the
confidentiality of the process”."

In France, before the Act of 2011 entered into force, the legislation did not have the liability to keep
confidentiality with regard to the Conventional Mediation’. Despite this, the French courts established that
disclosing the information gained during mediation is the violation of confidentiality.’ The judge of the first
instance tribunal of Paris said that the mediation process is furnished with confidentiality even when the

parties do not agree so, the principle is applied to them anyway.’

3.3. Third Person in Mediation

The third persons in mediation can fall into two groups: 1) non-party participant ¥ and 2) the
third person, who did not take part in the process. According to UMA, non-party participant takes part
in the mediation, but s/he is neither a mediator nor a party to the mediation.” According to the Italian
legislation, the persons working for a mediation institution'® or those who are involved in the mediati-
on process are liable to keep confidentiality.'' The Georgian legislation does not regulate the issues re-
lated to the third persons. The third persons such as: witnesses and observers who attend the mediation
are not automatically subject to the liability of confidentiality (Esso and BHP v Pliwman (Minister)
and Gas & Fuel Corporation of Victoria). However, the liability of confidentiality of the third party is
often consolidated by the statute or by the confidentiality agreement conducted with the third party.
When the third person who does not attend mediation process finds out information expressed during
the mediation, an injunction may be available to prevent the third party from publishing that informa-
tion ."* For example, in the case Jeffirey v Correction Victoria and the Herald & Weekly Times Limited
(2004) VCAT 1211 a journalist investigated the court files and read the confidentiality agreement con-
ducted between the parties that were incidentally left in the case files. The journalist informed the co-
urt registrar about his intent to publish the information regarding the agreement conditions in the new-

<https://litigationessentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite &doc
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spaper. In this case the prevention measures were taken by the court'. The mentioned case shows what
measures can be taken, or what liabilities can be imposed to the third parties, in order to keep confi-
dentiality.

Oberman states that in their mediation agreement the parties can indicate those consultants from
whom they get information, advice and assistance. After referring to the third persons’ responsibilities
in the mediation contract, the disclosure or transfer of the information will be understood as a violati-
on of the contract.”

4. Limitations to the Confidentiality Principle

In mediation the issue of the limits of confidentiality privileges was always open for debates.” Com-
plete confidentiality is good in theory, but in practice there is no such guarantee.® The commentators con-
stantly argue that the mentioned principle should not have absolute nature and should exist in order to cre-
ate public accountability’ . This would allow mediation to earn public trust 5 Valid exceptions are pos-
sible, however, this should be clearly established by the court practice or legislation.’

As all other general rules, the privilege of confidentiality also has exceptions. This is important to
encourage the use of mediation.® Without exceptions to the “blanket” rule, there is no safe-guard protecting
for the mediator or the parties or even the innocent third persons such as children in family law mediati-
ons.” Furthermore, the scope of confidentiality should not consider an absolute protection or absolute publi-
city;'* but rather important is to find balance between protection and publicity."'

There are a number of uncertainties in UMA and Model Standards of Conduct for Mediators."* Na-
mely, it is not quite clear which laws, rules or standards shall the mediator use in the USA. The states regu-

! Hardy S., Rundle O., Mediation for Lawyers, CCH Australia Limited, Printed in Australia, 2010, 179. Kuester E.
L., Confidentiality in Mediation: A Trial of Broken Promises, Vol. 16, No. 2, Hamline Journal of Public Law &
Policy, 1994-1995, 578, <http://heinonline.org/HOL/Page?handle=hein.journals/ hplp16&div=23&collection=
journals&set as_cursor=clear>.

Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute
Resolution, Vol. 27, No. 3, 2012, 561, <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr27&div=
22&collection=journals&set _as_cursor=clear>.

Rosenberg J. P., Keeping the Lid on Confidentiality: Mediation Privilege and Conflict of Laws, Ohio State
Journal on Dispute Resolution, Vol. 10, No.l, 1994, 161, <http://heinonline.org/HOL/Page? handle=
hein.journals/ohjdpr10&div=3&collection=journals&set as_cursor=0&men_tab=srchresults&terms=Keeping|the
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Deleissegues C., Mediation Confidentiality: Has it Gone too Far? , University of La Verne Law Review, Vol. 33,
Issue 1, 2011, 126, <http://heinonline.org/HOL/Page?handle=hein.journals/jjuvl33&div=9&collection=journals
&set_as_cursor=clear>.
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<http://heinonline.org/HOL/Page?handle=hein.journals/haneg3 &div=12&collection=journals&set as_cursor=cle
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Macturk H. C., Confidentiality in Mediation: The Best Protection has Exceptions, American Journal of Trial
Advocacy, Vol. 19, Issue 2, 1995, 426, <http://heinonline.org/HOL/Page?handle=hein.journals/amjtrad
19&div=25&collection=journals&set as_cursor=clear#431>.

° Ibid.
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late these issues differently. Such approach hampers the determination of exceptions in confidentiality, es-
pecially when the issue concerns Multi-state lawsuits." Even if such a circumstance takes place in one of
the states, the exceptions to the confidentiality are not always clear and do not cover the issues in the way
the mediators would like to.” The Georgian legislation lacks the regulation of determination of exceptions.

Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain
Aspects of Mediation in Civil and Commercial Matters,namely, its clause 7(2) provides the exceptions in
the limitations of confidentiality. The named clause enables the member states to enter into force stricter ru-
les in order to better secure the confidentiality.” With regard to the liability of confidentiality we should
mention that the exceptions are rather unknown to the countries of Civil law, however, they are familiar to
the English law.*

Many statutes concerning confidentiality consider possibility for the court to override the mentioned
principle.’

In Texas, the statute widely protects confidentiality and provides for a few narrow exceptions.’

4.1. Agreement between the Mediation Parties and the Party’s Acceptance regarding
the Waive of Confidentiality

The parties of mediation benefit from the right of privacy’; they themselves make choice among the
benefits and risks of publicity and confidentiality of the information.®

Almost in all cases, the parties can agree upon confidentiality or refuse it. However, these issues are
somewhat unclear and may cause a number of questions regarding: Who has to give his consent, whether
the consent should be clearly expressed or it may be just meant?

The agreement to waive confidentiality shall be drawn up in writing and signed by the parties. Thus,
the parties agree that the information regarding the mediation process may be used as anevidence. Here we
should mention that the exclusion of confidentiality can be directed to one specific objective and not a wai-
ver applied to all purposes (Liberty Funding Pty Ltd v Phoenix Capital Ltd (2005) 218 ALR 238).°

According to Clause 6 (1) (b) of National Mediator Accreditation Practice Standards" the mediator
shall not voluntarily disclose the information to any person who is not a party to the mediation, unless the
mediation participant parties give consent.'' Directive 2008/52/EC of the European Parliament and of the
Council of 21 May 2008 on Certain Aspects of Mediation in Civil and Commercial Matters, namely, its cla-
use 7(1) furnishes the parties with the opportunity to limit or exclude the liability of confidentiality. They

1
2
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can liberate the mediator’s liability of confidentiality and declare the documents drawn up during the medi-
ation as non-confidential documents. However, in this case such a general agreement granting to a mediator
the right to act as a witness does not allow the latter to disclose the information expressed by the party du-
ring the caucus. This circumstance arises from the nature of the caucus. Therefore, the parties shall directly
indicate in the agreement that they allow the mediator to disclose the information gained at the caucus.' to
the principle of freedom of contract, the Directive does not limit the parties’ freedom by the civil and com-
mercial law. The mentioned principles are valid in the European context too.>

Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain
Aspects of Mediation in Civil and Commercial Matters, namely, its clause 7(2) grants the member states
with the right to etsablish stricter rules with regard to confidentiality. In this context it would be interesting
to have a look at the Austrian legislation. The Austrian legislation does not allow the parties to exclude the
liability of confidentiality, because the latter is understood as an absolute principle. Such approach can be
viewed as the limitation of the parties’ autonomous decision and, therefore, the need for amending it is fre-
quently expressed in literature.” As for the USA, some states consider the parties’ right to refuse confiden-
tiality on the basis of mutual consent, whereas some states (e.g. Alaska, Georgia, Hawaii, Kentucky, Mar-
yland, Massachusets, Missouri, Montana, New Hampshire, New York, North Carolinea, Oklahoma, Pen-
nsylvania, Rhode Island, Tenneesee, Wisconsin) do not consider such provision.*

The states that do not consider the parties’ right to refuse confidentiality, oblige the parties not to
disclose in future litigation the information exchanged during the mediation and, consequently, they are not
encouraged to go to the court.” But, the legislative acts consider differently who has the right of privilege:
the mediator, the parties or the process itself. If the privilege holders are not established, it will be difficult
to determine who can waive it. Thus, it remains unclear whether mediator can refer to the privilege when
the parties to the mediation have waived confidentiality.® With this regard, the USA Symposium conclusi-
ons and recommendations about the regulation of confidentiality are interesting. Even the written consent
of the parties does not entitle the mediator or mediation program’ to disclose the information. Therefore,
the mediator and the mediation program are entitled to refuse the disclosure of information even when they

Henke E.M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of solutions
offered in the Mediation Directive and the Model Law on Conciliation with the examination of the actual
situation in selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 31-32; Austria
regulates otherwise, see: Henke E.M., Confidentiality in the Model Law and the European Mediation Directive,
A comparison of solutions offered in the Mediation Directive and the Model Law on Conciliation with the
examination of the actual situation in selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag,
2011, 34; Confidentiality according to the Austrian Legislation is considered as the mediator’s absolute
obligation referred in: Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford
University Press,2012, 12.

> Ibid, 32.

Henke E. M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of
solutions offered in the Mediation Directive and the Model Law on Conciliation with the examination of the
actual situation in selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 34;
Confidentiality according to the Austrian Legislation is considered as the mediator’s absolute obligation referred
in: Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press,
2012, 12.

Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute
Resolution, Vol. 27, No. 3, 2012, 549, 47 footnote, <http://heinonline.org/HOL/Page?handle=hein.journals/
ohjdpr27&div=22&collection=journals&set as_cursor=clear>.

> Ibid, 548-549.
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Resolution, Vol. 27, No. 3, 2012, 591, <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr 27&
div=22&collection=journals&set_as_cursor=clear>; It is clearly established in Florida Legislation, that parties
are holders of the privilege. They can waive or prohibit others from using communication during litigation
referred in: Tetunic F.L., Act Deux: Confidentiality after the Florida Mediation Confidentiality and Privilege Act,
Nova Law Review, Vol. 36, Fall, 2011, 81,<http://heinonline.org/HOL/Page?handle=hein.journals/novalr36&
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are entitled to do so by the parties. However, this view was not accepted. Some participants of the symposi-
um stressed that the mediation was directed to the parties and the privilege of confidentility served their in-
terests.

Besides, this relation is similar to the lawyer-client relation, and upon the client’s acceptance the
lawyer is entitled to disclose the confidential information." The final position of the symposium does not
fully prohibit the disclosure of confidential information by the mediator or the mediation program. If the
mediator or the representative of the mediation program agree so, and if, at the same time, the parties’ con-
sent is present, then the confidential information can be disclosed.” However, the other participants of the
symposium focused on the principle of the mediator’s neutrality. In order to maintain this principle, it is
important that the mediator does not disclose the confidential information even when s/he has the parties’
consent.’

Paragraphs 1 and 2 of CPCG clause 187° consider the parties’ opportunity to change the confidentia-
lity issue and regulate it according to their needs.* The Estonian legislation has asimilar regulation, when
the mediator is entitled to disclose the confidential information whenever the written consent is given by
the parties or by the authorised representatives of the parties.’

The UMA regulation is rather vague regarding the role of non-party participant with regard to wai-
ving the confidentiality privilege. According to the Act, the privilege may be waived by consent of all parti-
es to the mediation. It is somewhat unclear, whether a non-party participant is also considered in this case.
According to Tomeo’s view, there should not exist such right for the third persons logically.®

4.2. Public Policy as an Exception of Confidentiality Protection

Public Policy’ means the parties’ autonomy to regulate their relations through the contract but, at the
same time, they shall refer to the public law and keep confidentiality by considering the interests of the ot-
her person.8

The notion of public order is unclear and it can create a threat to confidentiality in mediation’. For
example, public policy is when there is a threat to the minor’s'® physical or psychological integrity."'
Corns provides an example that whenever there is a threat to someone’s life or health, or a threat of pollu-
tion, in such cases we have the limitations in favor of public policy. 12

Hyman J. M., The Model Mediator Confidentiality Rule: A Commentary, Seton Hall Legislation Journal, Vol.
12, No. 1, 1988, 34, <http://heinonline.org/HOL/Page?handle=hein.journals/sethlegjl2&div=3&collection
=journals&set_as_cursor=clear>.
1bid, 35.
1bid, 34-35.
CPCG, 187°, (parts 1 and 2), LHG, 1106-IS, 14.11.1997, [LHG, 6550-rs, 20.12.2011].
Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 88.
Tomeo D. G., Be Careful What You Say: One Court's Look at Confidentiality Under the Uniform Mediation Act,
Seton Hall Legislative Journal, Vol. 31:1, 2006, 75, <http://www.lowenstein.com/files/Publication/ c81abe49-
£222-4826-9493-0eedc59fda33/Presentation/PublicationAttachment/ffed09f1-2b09-4102-88be-
12112ed63708/Be%20Careful%20What%20Y 0u%20Say%20-%20SHLI%20-%20DT%20-%20051407.pdf>.
Public policy.
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Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Printed in Great Britain, Oxford University
Press, 012, 24.
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Chief), Black’s Law Dictionary, Third Pocket Edition, Thomson West, USA, 2006, 457.
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The doctrine parens patriae' entitles the state to decide what is best for children, when the petition is
submitted with regard to custody or visitation® or regarding both.> Clause 7 of the Lithuanian Law on Medi-
ation, public interest is one of the exceptions, which covers a child’s interests and the prevention of harm to
person’s life and health.* According to the Romanian legislation, the liabilities provided by the law with re-
gard to the mediator can be terminated if there is a threat to the child’s development or education from one
of the parties to the mediation.” Clause 27, (1), (b) of Malta Mediation Act together with the child’s inte-
rests refers to the threat that can be imposed to the physical and mental unity of a person.’

The literature itself provides the view that the only evident case when the exception with regard to
confidentiality shall take place is the imminent harm’ of crime. For example, the statements about the crime
and against public policy, or, when the mediator possesses the information about the crime in progress or
about intention to commit crime in future.® According to UMA, communication confidentiality is limited
when the crime preparation is intended, or to cover the criminal offence which is in progress at the given
moment.” “If a mediation is being used to further criminal conduct, a mediator should take appropriate
steps including, and if necessary postponing, withdrawing from or terminating the mediation™"

One of the grounds for limitation according to the Spanish legislation is the justified order issued by
the criminal court.'’ There is a similar provision in the Estonian legislation which provides that the media-
tor is entitled to disclose the confidential information to the investigation bodies if he has received order
from the court."

In the USA the legislation regulating the mediation considers rather strict limitations; namely, the
mediator shall not address the court with regard to the mediation process. However, the mediator’s privile-
ge will not be taken into account if the USA Patriot Act’s"?
gislation of the state of Colorado, the communication is secured except when the safety of a juvenile, under
the age of 18 is threatened."

competence14 is present. According to the le-

Parens patriae — 2. the state regarded as a sovereign; the state in its capacity as a provider of protection to those
unable to care for themselves, Garner B. A., (Editor in Chief), Black’s Law Dictionary, 9" ed., Thomson West,
USA, 2009, 1221.
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4.3. Annulment of the Mediation Agreement

One of the important issues refers to the form of the mediation agreement to be drafted at the end of the
mediation process. In the agreement regarding the mediation of the dispute of the case Brown v Rice and Patel
(and ADR Group) it was directly indicated that the contract would not have the obligatory power if it had not be-
en drafted in writing and signed by the parties or by the authorized representatives of the parties. The parties ag-
reed over the phone and they did not made the agreement in the form provided by the contract. The court assu-
med it was responsible to determine whether there was an agreement between the parties. Deason mentions that
the authenticity of the agreement cannot be determined without considering the mediation process in detail ”
Consequently, whenever the issue concerns the authenticity of the agreement, the legislation should regulate the
court’s opportunity to evaluate whether the specific agreement is abolished.

4.4. Enforcement of the Mediation Agreement

One of the key aspects of confidentiality in mediation is the rules used in the enforcement of the me-
diation agreement.’ Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008
on Certain Aspects of Mediation in Civil and Commercial Matters considers the limitation of confidentia-
lity if the latter is aimed for the enforcement and implementation of the mediation agreement.” However,
the Estonian legislation unlike the legislations of the other member states does not oblige the mediator to
disclose the confidential information with the aim to enforce or implement the mediation agreement.’

Georgian legislation does not regulate this very important issue either.

4.5. Mediator’s and Lawyer’s Misconduct

The principle of confidentiality in mediation complicates the parties’ position to assert the miscon-
duct® of the mediator or the lawyer. Nevertheless, the courts accept the evidence of such information if seri-
ous offence takes place.” It would be unfair if a mediator or a mediation program was sued and afterwards,
the relevant information was covered due to the privilege.®

4.6. Research of Mediation Institute

The general regulation of confidentiality may impede the research. For research purposes it is impor-
tant to attend the mediation process and study the nature of the parties, mediators, the process and methodo-
logy and determine the outcomes.’
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cfm?abstract id=270349>,[05.07.2013].
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Robinson P., Centuries of Contract Common Law Can’t Be All Wrong: Why the UMA’s Exception to Mediation
Confidentiality in Enforcement Proceedings Should be Embraced and Broadened, Journal of Dispute Resolution,
Vol. 2003, No.1, 2003, 136.
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Different legislative acts establish the limits to confidentiality for research and statistics purposes,
provided that the personal information is secured. Clause 6,(1),(a), of National Mediator Accreditation
Practice Standards considers that the mediator shall not disclose the information voluntarily to a person
who is not a party to the mediation, except for non-identification information that is necessary for research
or educational purposes.'

4.7. Other Exceptions of Confidentiality Considered by the Foreign Legislations

Besides the above mentioned exceptions, the legislations of foreign countries consider different gro-
unds for the limitation of confidentiality.

In the Estonian legislation the exception states that the court may fire the mediator for other good re-
asons.” Such general notion requires the evaluation from the court and therefore is the court’s discretion.
However, so far, there is no court practice with this regard to determine what circumstances are meant un-
der this term and how this could be assessed and defined.’

The model standards of the mediator’s code of conduct provide that confidentiality is limited with
regard to the following issue: the mediator is entitled to declare whether the parties have participated in the
process and whether they have achieved an agreement.* Moreover, the same code of conduct determines
that the mediator shall make a right decision and protect the parties’ reasonable expectations with regard to
confidentiality”.

5. Guarantees of Maintaining the Principle of Confidentiality

With regard to the determination of the relevant legislative frame of confidentiality there is no com-
mon position so far.’ The French legislation provides different mechanisms to satisfy the fundamental requ-
irements of confidentiality.” Besides, in the USA the courts created mediation privileges to secure the infor-
mation disclosure.® The USA has opportunity to choose absolute, qualified or limited privileges.” The co-
urts prefer a qualified privilege that excludes using evidences only when the benefit exceeds the need of
testimony in a specific case.'”

With the purpose of maintaining confidentiality, it is important to establish correct formulations at
the legislative level. Many legislative acts do not reflect the definition of the mediation process and, conse-
quently, the terms, such as: “mediation” and “resolution process~ are used, or the information scope is limi-

Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited, 2010, 199-200.
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ted and the term “during” or “process” is indicated, or if such process was attended by a mediator.' In some
states the communication conducted during the mediation is not fully secured and includes only verbal or
written communication, or the confidentiality is applied only to the dispute subject matter and not applied
to all types of information exchanged during the process. Similar regulations implicate the examples of ir-
relevant security.”

In order to avoid the problems related to the principle of confidentiality, according to Golan’s views,
the following should take place:

1. Clear definition of the rules. The borders of confidentiality and exception should be indicated.
Such rules should be drawn up in writing and signed by the parties or by their lawyers.

2. The scope of the confidentiality should not be defined generally, besides the contract shall not in-
clude the general rules.

3. Two types of confidentiality should be reflected. First, what information the parties will disclose
outside the mediation process, and second — disclosure of information at the caucus.’

Dillard refers with regard to the Act of Alternative Dispute Resolution® that the practitioners and
commenters should quit the approach of “wait and see” in relation with the changes and amendments to the
clause about confidentiality.’

5.1. Institute of Inadmissible Evidences as a Guarantee to Secure Confidentiality

One of the important topics with regard to the confidentiality principle is the creation of the relevant
guarantees. When the mediation is unsuccessful and the parties fail to achieve an agreement, it is necessary
to have the legislative provision stipulating that all documents and information (including any information
gained from non-verbal communication) are confidential and will be treated as inadmissible evidences in
future court trials, arbitral proceedings or other methods of dispute resolution.

The rule of inadmissible evidences in the general law considers that in dispute resolution through the
court the parties cannot present the information gained through the mediation process as an evidence (Field
v Commissioner fro Railways for NSW (NSW) 199 CIR 285). The legal acts of different countries consider
the clauses related to confidentiality that refer to the statements and actions which was made during the me-
diation process.6

The Estonian legislation protects confidentiality through procedural measures and the mediator can-
not be obliged to witness with regard to mediation.” The Luxemburg legislation provides that the mediator
cannot be invited as a witness to the court with regard to the information that s/he had been informed du-
ring the mediation process.® A similar regulation is provided by the Georgian legislation’. Clause 141 (d) of
CPCG provides that the mediator cannot be interviewed as a witness of the circumstances that became
known to him during performing the mediator’s duties."
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As for the court-based mediation, according to Clause 104 (1') of CPCG the court shall not admit the
information and documents disclosed by the confidentiality condition, unless the parties have agreed other-
wise.! The mentioned provision does not consider the inadmission of the evidences used in other types of
mediation.’

At the same time, the legislator gives the additional reference to the circumstances where the mentio-
ned rule does not work:

= If the information or the document is presented by the party which has disclosed it;

= [f the information or/and the document were possessed by the other party or s/he obtained it thro-

ugh other legal means and submitted to the court.’

The risk of breaching the confidentiality prohibits the mediator’s participation in the further court
proceedings of the same case. For example, in the case of The Duke Group Ltd (in lip) v Imaain Investment
Ltd & Ors [2003] SASC 272, the judge acted as a mediator 9 years prior to the court proceedings of the sa-
me case. Consequently, based on the public interest, the judge disqualified* himself from the examination
of the case.’

The Estonian legislation prohibits the mediator to act as a representative of one of the parties in the
litigation of the same dispute.® According to the Georgian legislation, and namely, according to Clause 31
(1) (e) of CPCG, one of the grounds for the judicial disqualification of a judge is the performance of the lat-
ter as a mediator in the presented case.” With this regard, the Georgian legislation considers the measures of
protection from the key risks. At the litigation processes the parties cannot be represented by a person who
had performed the mediator’s duties in the same dispute resolution.®

The Polish legislation, and namely Clause 183* (3) of its Civil Proceedings Code provides that the
former mediator cannot represent any of the parties neither at court nor in the arbitral tribunal. Such provi-
sion refers that the mentioned testimony cannot be considered in final decision making.” The legislation in
force in Great Britain considers the general rule of protection of confidentiality of the statements made du-
ring the process. "’

Moreover, we should mention that in Austria the sufficiently registered mediator is entitled not to
testify with regard to the criminal case.'

According to the Criminal Procedure Code of Georgia, the court can release a notary or a public ser-
vant if they have assumed the liability not to disclose the source and content of the obtained information.'*
As a result, during the medical, notary and tax mediations the disputing parties have a certain guarantee that
the information provided by them will not be disclosed.

Besides, the legislator additionally gives the court the opportunity to release the witness from the
duty if a person is hired with the condition not to disclose a commercial or bank secret.'
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However, the extent of definition of the latter and whether it applies to mediators depends on the
practices.

5.2. Mediation Agreement and the Clause of Confidentiality

The most convenient tool to keep the confidentiality of communication conducted during the media-
tion process is the agreement between the parties and the mediator. By means of such agreement the parties
can specifically determine that none of the proposals, promises, activities, and statements made either in
writing or verbally will be used as evidences in the future including the dispute cases.' However, this agree-
ment does not bind the third parties with the liability to keep confidentiality. Therefore, the agreement pro-
vides inadequate protection of confidentiality.” Consequently, if there is no legislative provision stipulating
the issue, the statement about the third persons’ liabilities should be mentioned in the agreement and dully
signed.

The agreement may regulate the responsibility of the person breaching the confidentiality principle;
it should also indicate the amount of reimbursable losses as well as other costs related to the enforcement.’

5.3. The Mediator’s Role in Keeping the Principle of Confidentiality

The ethic rules are one of the means of protecting confidentiality. According to the California rules
the mediator shall constantly follow the legislation regarding confidentiality.” Hereby, we should mention
that the mediators shall be aware of and inform the parties about the regulation of conﬁdentiality.6 The me-
diator shall know what issues he is responsible for and what issues he is authorized to notify the relevant
bodies regarding the confidential information.’

With regards to the protection of confidentiality the first step would be that the parties have to know
what it means and what it covers,® as well as, what the nature of confidentiality is.” The majority of USA
courts consider one of the main ethic liabilities of the mediator to inform the parties regarding the confiden-
tiality.'” In case of the compulsory mediation, according to the legislation of Ontario, a mediator is respon-
sible to reflect certain conditions in the agreement. In particular, one of the conditions that should be indi-
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cated is that communication during the mediation process is confidential." When offering mediation, the
court-certified mediators” are liable to explain to the parties the options of keeping and waiving confidenti-
ality and refusing the confidentiality, as well as determining the parties’ interests and ensuring fairness.’
With regard to the explanation of confidentiality, the mediator shall: 1) provide the parties with the infor-
mation about the legal regulations, 2) ensure information of the parties, 3) responsible to determine that the
parties have the opportunity to make the decision based on their best interests.” According to the legislation
of Ontario, the mediator, before commencing the mediation, shall ensure that the parties have sufficient un-
derstanding of the nature of the mediation process.’

The Malta Mediation Act and, namely, its Clause 5 (j) makes the mediator liable to keep confidentia-
lity during the mediation process. The Code of Conduct of the mediator also considers the mediator’s res-
ponsibility to: ensure that the parties conduct the agreement in writing, where they reflect their will not to
disclose the mentioned information in the court in the future. The mediator is responsible to make the parti-
es understand the above described prohibition.®

According to the legislation of Romania, the mediator is responsible to inform the parties about the
confidentiality and the limitations thereto before they conduct the agreement about their dispute settlement
through mediation. It is the mediator’s ethical and legal responsibility to explain everything to the parties
and ensure that the latter understand it correctly.’

The Polish legislation together with the party’s liability of confidentiality provides that the informa-
tion shall not be used by the mediator for his/her own purposes, unless the parties have agreed otherwise.®

Clause 26 ,(1), (2), of the Hungarian Mediation Act provides that the mediator is obliged to keep all
mediation related information. It additionally states that this liability of the mediator is continued after the
mediation process ends.’

5.4. Responsibility for Breaching Confidentiality

In order to protect confidentiality, it is important to have legally stated responsibilities for the parti-
es, for the mediator or for any third person in mediation.

The congress adopted the legislation that criminalizes the disclosure of information through civil and
criminal responsibilities for those who breach the public trust by disclosing confidential information gathe-
red for government statistical purposes. '

The Portuguese legislation does not consider the sanctions regarding the breach of liability of confi-
dentiality (both during and after mediation).' In Paranzino case the disclosure of the offered conditions ca-
used the sanctions.’
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The gap found in the Texas Alternative Dispute Resolution Act relates to the absence of the relevant
sanctions for the breach of the confidentiality provision.> As for the Georgian legislation, the mentioned is-
sues need to be regulated .

5.4.1. Breach of Confidentiality Liability by the Mediation Party

The Bulgarian legislation does not consider special sanctions for breaching the liability of confiden-
tiality. Instead, the parties and lawyers, as well as the mediators sign the agreement about mediation, which
includes the clause setting forth the mediation conditions. If the agreement is breached the contractual res-
ponsibility arises with regard to the reimbursement of loses/remedies. The party will have to prove the los-
ses only by means of general rules.*

The breach of the confidentiality clause causes the party’s right to require the compensation of losses
according to the Belgian legislation.

It is interesting that according to the Danish legislation the parties are not liable to provide true infor-
mation during mediation and nobody is entitled to punish the party for submitting false information.’

In the cases of Paranzino v. Barnett Bank, 690 So. 2d 725 (Fla. Dist. Ct. App. 1997) and Bernard v.
Galen Group, 901 F. Supp. 778 (S.D.N.Y.1995) - the parties had been fined for breaching confidentiality
within the frames of the court-based mediation. ” In Bernard’s case the confidential information was sub-
mitted to the judge, however, it did not become publicly available in any form.®

5.4.2. Breaching of Confidentiality by the Mediator

There are different attitudes developed by different countries with regard to the cases when confi-
dentiality is breached by the mediator.

In Czech Republic the breach of confidentiality by the mediator is considered as an administrative
offence’.'® A stricter regulation is set forth in the Austrian legislation which provides that if the mediator
breaches the liability of confidentiality, he will be subjected to the criminal responsibility."'

Georgian legislation does not consider any special regulation with this regard.

6. Conclusion

The outcomes of the research described in the present article can be reflected in the following re-
commendations:

e The legislation should provide a wider definition of mediation; namely, it should include the peri-
od that starts from the parties’ preliminary agreement to settle their dispute through mediation and ends
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with the final communication with the party or mediator with regard to the mediation subject matter. The
definition of the mediation process should be reflected in the relevant regulative act for each case.

¢ Besides, the notion of communication conducted during the mediation process should be defined.
The communication conducted with the party as well as with the mediator (both verbal and non-verbal)
should be the subject of confidentiality. For more specification, it would be good to note that such commu-
nications are not limited to mediation sessions and include information provided in any circumstance.

¢ Confidentiality shall be applied to the documents drawn up or submitted during the mediation pro-
cess, no matter whether they relate to the dispute subject matter or not.

¢ Based on the trust to the mediation the party can additionally provide a document that is not related
to the dispute subject-matter, therefore, the interests of the fair participant should be protected to the maxi-
mum extent and the legislator shall also offer the sufficient protection to him. In order to avoid different in-
terpretations of definitions in practice, it is necessary that the mentioned provision, and namely applying
protection to any kind of the documents, should be clearly reflected in the legislative act.

e Georgian legislation does not consider the code of conduct of a mediator; this can be understood as
one of the flaws in protection of confidentiality. It is necessary to take into account the experience of fore-
ign countries and develop the code of conduct. Desirably, the code of conduct regulates the mediator’s lia-
bility to inform the parties prior to the mediation fully about the confidentiality in the mediation process,
and about its limitations and guarantees and draft relevant documents related to the provided information.
As a result, the parties will have an idea about confidentiality matters and limitations thereto.

e [t is important to determine the responsibilities of the third person of mediation at the legislative
level. The third persons can be divided into two groups: the third persons participating (non-party partici-
pant) in the mediation process and the third persons who did not take part in the mediation process. As the
Georgian legislation does not apply the responsibility for confidentiality to such third persons, it would be
reasonable if the mediation parties regulated these relations through separate agreements. However, becau-
se of the lack of knowledge by the parties or lack of experience by the mediator, the confidentiality agree-
ment may not be conducted with the mediation participant persons. Consequently, their liability of confi-
dentiality with regards to the mediation-related information should be reflected at the legislative level in or-
der to offer more guarantees to the mediation parties. As for the third persons not taking part in the mediati-
on process, if by any chance they come across with the mediation-related information, it is absolutely ne-
cessary for them to be bound with the liability not to transfer that information, document, or material to
another person but submit it to the relevant authority. On the other hand, the legislation should determine
the relevant authority to which such documents shall be submitted. Moreover, it would be reasonable if the
relevant competent body or an administrative body had a certain authority to address the third person with
regard to the prohibition of dissemination of the confidential information prior to informing the parties abo-
ut the issue.

e Determination of the exceptions of confidentiality is one of the important topics and has been left
open so far. As Macturk mentions, the exceptions support the application of mediation." According to Dea-
son’s view, it is necessary to find the balance between confidentiality and publicity.” The parties’ agree-
ment or their consent represents one of the limitations of confidentiality and is reflected in the Georgian le-
gislation too. Also, it is important to provide a legislative definition of the mandatory form of the mentio-
ned agreement or consent. In case if the parties agree, or a party agrees that confidentiality shall not be ap-

Macturk H. C., Confidentiality in Mediation: The Best Protection has Exceptions, American Journal of Trial
Advocacy, Vol. 19, Issue 2, 1995, 426, <http://heinonline.org/HOL/Page?handle=hein.journals/amjtrad19&div-
=25&collection=journals&set_as_cursor=clear#431>.

Deason E. E., Symposium: Secrecy and Transparency in Dispute Resolution: The Need for Trust as a
Justification for Confidentiality in Mediation: A Cross-Disciplinary Approach, Kansas Law Review 1387, Vol.
54, June, 2006, 2, <https:/litigation-essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid-
=1&doctype=cite&docid=54+Kan.+L.+Rev.+1387&srctype=smi&srcid=3B15&key=512f3bacdcdd52d582393al
235f2a59d>.

68



plied to the information submitted during the caucus, such condition should be specifically reflected in the
relevant agreement. Following the confidential nature of the private meetings, it would be better if such no-
te was established by the law as a compulsory element of the agreement or consent. According to the Belgi-
an legislation, one of the types of limitation is a public order, however, it is provided in literature that such
an unclear term constitutes a threat to confidentiality." Consequently, it would be better to set limitations in
favor of investigations of the offensive cases, rather than to introduce unclear terminology enabling a wider
interpretation from the judge’s side. The exception of liability of confidentiality shall apply to the determi-
nation of authenticity of the agreement reached through the mediation process, because it may not entail the
person’s liabilities. The other exception to be necessarily imposed refers to the goals of enforcement and
implementation of the agreement achieved through the mediation process. For the purposes of implementa-
tion of the parties’ agreement some kind of information may become necessary. Consequently, such an ex-
ception should also be considered at the legislative level. As for the research of mediation institute, and
considering that mediation is a novelty for the Georgian legislative sphere, it is foreseen necessary to start
the research of the performance of and the proceedings done by this institute immediately after launching
the court-based mediation institute. This would be another reason for establishing of the mentioned limits.

e The Georgian regulations in force with regard to the protection of the confidentiality principle are
rather precise compared to the above described issues of mediation. However, the following circumstances
shall be taken into account, namely: the dispute can be further transferred to the other instrument of dispute
resolution; therefore, just establishing the inadmissible evidences by the court cannot satisfy the parties’ ex-
pectations toward confidentiality. One of the ways of protection would be the introduction of certain sancti-
ons for breaching the confidentiality liabilities by the mediator and third persons. There are different appro-
aches to the sanctions towards a mediator, in the Czech Republic it is deemed as an administrative offence,
whereas in Austria, it is recognized as a criminal offence. It is important for the Georgian legislation to sti-
pulate the relevant sanctions with this regard.

And, suitable amendments to the issues related to confidentiality shall be made based upon the natu-
re of the institute of mediation.

! Palo G.D., Trevor M.B. (eds.), EU Mediation Law and Practice, Great Britain, 2012, 24.
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PELAGIA MAKHAURI, BEKA KHITIRI

DIVORCE MEDIATION

1. Divorce Mediation in Georgia

Amendments made to Georgian legislation in 2011 resulted in the creation of legislative base for
effective mediation. Nevertheless, divorce mediation is not at all mentioned in Georgian legislation;
instead, it stipulates the resolution of “domestic disputes” via a mediator, thus allocating it to the field of
domestic mediation. As far as domestic mediation encompasses the issues arising from divorce suits,' it
means that divorce mediation is definitely furnished with a legislative base through Georgian legislation
even without the direct reference to it. Unfortunately, so far, Georgian legislation does not contain laws
regulating divorce mediation other than the above-mentioned measure. The clauses regulating judicial
mediation do not indicate who shall play a role of divorce mediator and what professional qualifications
should one meet to ensure the protection of divorcing parties and their children’s rights to the maximum
extent possible.

Considering the rapid growth of divorce rate in Georgia that has substantially increased during the
last decade,” it becomes obvious that there exists a large free space for implementing divorce mediation
procedures, and, therefore the field of divorce mediation maintains the high quality of relevance. Moreover,
it shows the necessity of improved legal regulation of divorce mediation tool. In order to adopt the most
effective regulation, it is necessary to take into account the international practice. Most important is to
focus on the problems outlined by international practice, such as: the role of a mediator in divorce
mediation; children in the mediation process; divorce mediation in domestic violence cases.

2. Divorce Mediation in International Practice

Divorce mediation does not represent a tool to maintain family relations. It exists to ease the process
of separation of spouses, where a mediator helps the mediation parties to solve the issues such as: parental
duties, property division, etc. The participants of divorce mediation process are a mediator and spouses.
Such a process usually takes place before or after a divorce. The mediator is responsible for conducting a
conciliatory process, whereas the decision is taken by the mediation parties themselves”.

According to the studies, the couples addressing the mediation services for their divorce cases have a
higher satisfaction rate with the outcomes, than those suing divorce cases to court.® At the same time, the
mediation process is rather cost-effective compared to the court charges’. It should also be mentioned that
the spouses address the divorce mediator when they are severely affected by emotions. In such situations
the negotiation process and the right strategy chosen by a mediator would be rather effective than the
judicial assessment of spouses’ positions during the court trials.’

Casals M. M., Divorce Mediation in Europe, An Introductory Outline - Electronic Journal of Comparative Law,
Vol. 9.2, 2, , Girona, 2005, 1-2.
National Statistics Office of Georgia — Statistical Data on Divorce Rate (2001-2011) — according to these data, in
2001 there were 1087 divorce cases in Georgia, while in 2011 there were 5850 cases, <http://www.-
geostat.ge/?action=page&p_id=169&lang=geo>.
3 Kruk E., Mediation and Conflict Resolution in Social Work and Human Service, Chicago, 1997, 37-38.
Shaw L. A., Divorce Mediation Outcome Research: A Meta-Analysis — Conflict Resolution Quarterly Vol. 27,
no. 4, 2010, 447, <http://www.mediate.com/ccr/docs/Divorce%20Mediation%200utcome%20Research%20A%-
; 20Meta-Analysis%20by%20L.A.%20Shaw.pdf>.

Ibid.
Kruk E. , Mediation and Conflict Resolution in Social Work and Human Service, Chicago, 1997, 39.
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Nevertheless, the divorce mediation process could be irrelevant with domestic violation cases.' The
mediators and women advocates agree that in certain cases involving violence it is irrelevant to employ
mediation services. However, some of them believe that mediation is the best way to solve even such
problems, if proper safety and security measures are taken.”

3. Mediator in the Process of Divorce Mediation

In 1984 the USA established Model Standards of Practice for Family and Divorce Mediation, defi-
ning the role of a mediator and the key principles of his/her duties. According to the mentioned standards, a
mediator, dealing with divorce and, generally, with family cases should meet some important requirements,
namely: s/he should have relevant knowledge in family law; hold enough information about children’s de-
velopment as well as about domestic violation and how the conflict between the parents affects a child; one
should have attended relevant training courses on mediation related issues.’

Before starting the mediation process, the mediator should introduce the main points of mediation to
the parties and assess the parties’ conciliation opportunities at the same time. The children’s interests sho-
uld not be neglected, on the contrary, they prevail through the process.”

The family mediator carries a responsibility for impartiality and confidentiality’. Any type of com-
munication between a party and the mediator should be treated confidentially in the same way as between a
patient and a doctor, or between a client and a lawyer, as while discussing the divorce cases the parties have
to talk about most private issues about themselves, about the spouses and children. Maintaining the princip-
les of confidentiality ensures freedom and sincerity of the parties during the mediation process. Model stan-
dards consider exceptions regarding the confidentiality obligation in certain cases; namely, the mediator
can inform the relevant authorities and bodies if he finds out that one of the process participants is planning
an act of suicide or violence. In such cases the public well-being prevails. The same exception from the
confidentiality duty is foreseen by the Uniform Mediation Act (UMA) adopted in the USA.°

4. Children in the Divorce Mediation Process

The first question asked by the parties in divorce cases is related to a child, and namely which parent
the child will stay with. Apart from the court proceedings, the mediation process does not ascertain which
parent the child will stay with and which parent the child will spend holidays with; which parent has to
support the child financially, etc. During the mediation process, the parties negotiate to agree on the so-
called “parenting plan”. According to such an agreement, they themselves define how the above mentioned
issues will be solved. The agreement generally includes legal custody and physical custody conditions.

Legal custody means that both parents have equal rights to bring up a child. More specifically, they
both have rights to take care of the child’s education and healthcare. Physical custody means the power of
controlling a child. By means of a “parenting plan” the parties may agree that in case of violation of the re-
ached agreement they will try to solve the dispute amicably and address mediation only after that. The par-
ties can also agree that the responsibilities upon the child will be taken only by an on-duty parent.”

, Pearson J., Divorce Mediation and Domestic Violence, Madison, 1997, 2.

1bid, 5.
The Symposium on Standards of Practice (ABA House of Delegates), Model Standards of Practice for Family
and Divorce Mediation, 2001, <http://www.americanbar.org/content/dam/aba/migrated/family/reports/media-
tion.authcheckdam.pdf>.
Y Ibid.
Burnley R., Lascelles G., Mediator Confidentiality, Conduct and Communications, 2004, 13,, <http://www.cedr.-
cony/library/articles/Mediator_confidentiality SJBerwin.pdf>.
The Symposium on Standards of Practice (ABA House of Delegates), Model Standards of Practice for Family
and Divorce Mediation, 2001, <http://www.americanbar.org/content/dam/aba/migrated/family/reports/media-
tion.authcheckdam.pdf>.
Folberg J., Milne L. A., Salem P., Divorce and Family Mediation: Models, Techniques and Applications, New
York, London, 2004, 144.
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Diverse ideas are developed regarding the question whether the children should participate in the di-
vorce mediation process or not. Some support the idea that children have the right to know what is going
on, as the separation of the parents puts them into a very uncertain situation. Participation in the mediation
process enables the children to get acquainted with the reasons of ongoing changes. Supporters of chil-
dren’s participation in the mediation process outline that according to the UN Convention about the “Pro-
tection of Children’s Rights” a child has the right to statehis/her own opinion'. The child’s active participa-
tion during the divorce mediation process is foreseen as a logical step as the results of the process will be
finally reflected upon the child. However, it does not necessarily mean that children play a supportive role
in the process in favor of one of the parents. Involving children in the process simplifies the mediator’s and
parties’ task to distribute parental duties and responsibilities between the spouses, as children can participa-
te in setting forth the agreement conditions — the mediation process prioritizes the children’s interests.

Despite the above arguments, a number of authors see the involvement of children in the divorce
mediation process as a non-advisable act; as divorce mediation is an emotional process, children can get
psychologically traumatized. Moreover, they indicate that children’s participation in the mediation process
always involves a risk of being won over by one of the parents.”

The issue of a child’s participation in the mediation process is differently approached in each specific
case. In order to get the child involved in the process, it is necessary to prepare him/her psychologically and,
at the same time, he/she should be of theage to be able to express his/her own opinion in a rational way.’

Children can be differently involved in the mediation process, for example: a) a mediator talks to a
child at an earlier stage of the process, to get information regarding his/her opinion, attitude or feelings. b) a
child can be periodically involved in the mediation process; c¢) a child can participate in the entire process
of mediation as an independent party; d) a child can be addressed at the end of the mediation process, when
the agreement is achieved, but the process is not completed yet; e) a child can be involved at the end of the
process in order to introduce the existing situation.”

When the mediator considers that the child’s participation in the mediation process is important, s/he
should agree upon the issue with both parents.

5. Divorce Mediation in Domestic Violation Cases

In order to conduct a successful mediation, two equal and independent parties should participate in
it. This task is especially difficult when the case refers to the divorce mediation where domestic violation
took place.

Domestic violence is often defined as an act of taking control of a spouse by another spouse by me-
ans of physical or psychological violence.’ Therefore, a person being under the partner’s control (especially
when such control lasts for a long time) will definitely be unable to engage oneself in equal negotiations
with him/her. ® Provided that the termination of relationships does not often mean the termination of violen-
ce — sometimes the latter lasts after the divorce too.’

Birnbaum R., The Voice of the Child in Separation/Divorce Mediation and Other Alternative Dispute Resolution
Processes: A Literature Review, 2009, 9,<http://www justice.gc.ca/eng/rp-pr/fl-1f/divorce/vesdm-pvem/pdf/-
vesdm-pvem.pdf>.

> Ibid, 13.

Folberg J., Milne L. A., Salem P., Divorce and Family Mediation: Models, Techniques, and Applications,New
York, London, 2004, 161.

Y Ibid.

Lowe E. A., Abrams D. N., Should We Mediate Cases Involving Domestic Violence? Oakland County Bar
Association Journal, 2011, 9,https://www.mediate.com/mediator/attachments/28913/DV%20Mediate-Abrams%o-
20Lowe.pdf>.

°  Ibid.

7 Harris-Short S., Miles J.,Family Law, Text, Cases, and Materials, New York, 2011, 209.
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It is also noteworthy that conducting the mediation process while the violation is still taking place,
gives an additional opportunity to the oppressor to redo the violence, as s/he gets precise information about
the victim’s location and psychological condition."

Apart from the above mentioned, a number of scientists believe that conducting divorce mediation
after domestic violence means a factual decriminalization of an act of such violence and may force the vic-
tim to conciliate with the oppressor”. Of course, such attitude is unacceptable and can be understood as a
reason for refusing the mediation.

Eventually, there should be mentioned an opinion according to which the mediators can be incapable
to recognize properly the signs of violence in some of the cases. Therefore, most likely they will not be able
to treat the victim and the oppressor adequately.

Notwithstanding the above mentioned, many specialists believe that such problems are met not only
in the mediation process, but also in court trials of divorce cases. They state that mediation is a useful pro-
cess even in the above described cases, because during the court trials and contests, the violence could ea-
sily escalate. Such escalation is absolutely impossible during the mediation process, as -mediation offers
the most secure methodology.4

6. Conclusion

Taking into consideration the above described topics, we can conclude that despite its multiple posi-
tive features, divorce mediation is rather far from its ideal state even in foreign practice. As a result, we
can see that the successful implementation of this tool in Georgian legislation requires a precise regulation
that would take into account all possible errors. Only a full consideration of foreign experience would enab-
le a proper regulation of divorce mediation through Georgian legislation. Such regulation would lead to a
better dispute resolution and, therefore, to the improvement of Georgian judiciary.

Barrett M. J., Bates M. C., The Role of Mediation in Divorce and Child Custody Disputes in which Domestic
Violence is Present: A Research Pathfinder, 2004, 3,<http:/pegasus.rutgers.edu/~rcrlj/articlespdf/Barrett-
Bates.pdf>.

> Ibid.

Pearson J., Mediating When Domestic Violence Is a Factor: Policies and Practices in Court Based Mediation
Programs, 1995, Wiley Periodicals, 320.

Newmark L., Domestic Violence and Empowerment in Custody and Visitation Cases, Madison, 1995, 321.
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mmbobdogdgdl dmoegh, GmIgmos dofamswo sMbo 0dggzeo dpamdstgmdal dgddbss, Gma
3006y39@&0mgdals sebGmygds dgdmgdgma sbs Moo o6 gobogl.

5333060 doamds Jobomgdos Lobsdotmmm LobEgdobmgobss. dotmamas, LadoMmazgmmb Ladmds-
magm badmmgbm 3megdbob 198-5 dqbmo 539093L RoBmbomgomb badRgemal qd&Hnbggmymaol
mmbolbdogdgdabs, oyde dgoiogh g@adsl ,dg0dmgds aygmb® o sgfgmgg, dnbmal 39-3 bsbomom
3mbodsfmmggdl dgmdmoso dgbgomgdabedgdd bbgs mmbaldagdgdoz asdmoaygbmb, omgo odals
5(30090mmds 5MAbgdmAL. dgboadsdabow, o3 LadGmigbm  3obmbImgdmmdabmgalss adsababoas-
o9dgmo @@ NGo s 8ImIbyFsego Rsdmbomgamal gozgmgds Immbmgbal @ dHYB3gmymezals
mmbolbdogdgdabs, Moasb 5356 Jgbadmms bgma dgmdaemmlb 3Gm3gLbal gggd&nAmbab.

81



693L LogoMme s y39mady 9539J@nMor absbammo Jobbolb dobsmBgzem.' sbommannmo om-
4855 303909390 LG™33ME3ol Inwdngdm 3o sGIGMOYl Mgamsednb®da(s.?

6930b3ngMn LosMmda@Magm Mgamsdgb@n, Mm3gmas sbgblb Labggdol Rsdmmgmosls 56 bm-
350 3mobogngszosl, Lomhgmol dONbggmymael mmbobdogdgdmsb dndstmmgdom, dga(zeglb
omddal, MM sGdnG Moyl dgydmoas godmaygbmb ol bENbggmymeal mmbabdngds, Gmdgmacs
35035m0obB0bgdmmo o6 osMal, d(39, (39 39Mmo go6Mg8mgdgdnwseb 3odmdwmnbsmy, 30bbolb do-
bombagzoE godmbopgasw 300hbgas. dgbodsdabsw, Mgamsdgb@gda, dofMomawa, BMmbae domgm-
3oL 06B9396 o 83 Jmobognzoasl dogsmomol B3g6930L cmgombadabom 83909396° o oMo 03
30bbom, Hm3 Ibatggdl mndo@o aBgbmb bgmdgzdymagdom Lbgs Madolb sGgsmgamabbnbgdols
dgdombggzed0 dbmmme gb Labggdo godmaygbmb. sdn@ Moyl s3g35M0 Joamdom NRO™ 0O
033098 gds 996935 ©8gyMHEbML Md30l Jgbgmmgdsl, Bbomgms bgdol s, 538s5Lmsbagy, 833 30-
0 Mganmomgds absb mggdlb Mgamsdgb@gdol dgbadadabmdsadn nymb, o6 gbabssmdmgagdmuogl
UNCITRAL-0b 8mgma6 306mbL.*

96ma350Mm3560 Rsdmbsmgzamoa LaMhgmob bHMbzgmymaol mmbabdngdgdobs o6 oMbg-
3mdb. Lbgoabbgs Mgamsdgb@gdo s 3obmbdmgdmmds 0:35mabbabgdl o3 Lbszombals bbgowsl-
bgoazomom Rodmysmndgdsl. mazs UNCITRAL 2006 bgmb (33emomgdgdol gobbmsogmgdsdoyg
mbaldngdgdl m& doMomsm 3o gammnsm asbabomsgms. 30fMggma domgasbn dbaabomgol sbes
LooMdo@Mogm asbboemgabomgol Dnsbol dnygbgdabash magalb s(z0mgdal 30babl abobagl, bmem
dgmerg gdbaby@gds 0dggzemo dpgmdsmgmdalb dg4dbsl, Mm3 LosMdo@Mogm aowsbygg@nmgds
3980am3 sebenmadswn aymb®. 2006 Bgmb, 1339 Ladmemm Mgamcdgdolb dggase, Impgman
396mb630 4oRbs s 398w gabon mobnggogs30b g3msgobmdle:

3) @mbnbdngdgdn, Amdgemms dnbsbns bsdmenmm bssmBndmogm 3505643908 0cm980b
399m©B 36539 3nMm3z56m9cm0 dogmdsmgmdab dybsmbxb33s 56 53965

3og5m0m0bmgal, dm3sbybg dbomglb dgbadmms MdMdsbmb (3om3gmm Jdgmgdoms gobbme-
(3090, GmamMazes bgmdgimamgdolb dgbyzg@e, bowsegm 06 gmgd@nomuma bsgmommgdal
md09489d0b g308mygbgdabasb msegal dg30398s. ICC-0b sMd0@Mogl sMsgMmmbgm gomzns safgom-
39 66dobgds dm3sbyybyg AbaGals g bgmdgmnmgdom 6o 3ol gommgdamgdgdol dgbGmmagdals
353Mdgmgdol mamdady, Jobgregam 030bs, GMA Im3sbabyg o3 bgmdg3Emmgdsl aonJdgdmmaw
300R6g300 o Jgbmagds 396y3980ma 3gmbs.”

8) mbnbdngd938n, Amdgemas dndsbns dgmeg dbsmnbscmzol sbws mznm bssmdnGmsgm
65mImgdoborzol 50560l dnyg6930b 01530056 3(300m985

033356 mbobdngdgdb dgodmagds 803539036mm Bomeyndgdowmn 3MmEed8gdalb goyowss,
0369039, 3mbB0gb(305m M0 0bgMEMBo(300b 30939 me3698mmmdady ogamEadamgds.

ICC Arbitration Rules Article 28.1, <http://www.iccwbo.org/Products-and-Services/Arbitration-and-ADR/-
Arbitration/ICC-Rules-of-Arbitration/>.

Arbitration Rules of the Arbitration Institute of the Stockholm Chamber of Commerce Article 32.1,
<http://www.sccinstitute.com/filearchive/3/35894/K4_Skiljedomsregler%20eng%20ARB%20TRYCK 1 10092
7.pdf>.

UNCITRAL-0b 8mpgmato 3obmbai s Lsstdo@®ogm Bgbgdai dgoiegh qd&abggmymael mm-
Bobidngdoms Labggdals AsdmbBomgaml, oxnd(ze o8 Rsdmbocmgamal as3gcmgdsdog g3bsrgds gGabs: “for
example and without limitation to” (3sgomomae s dgdbmogal gofgdy).

4 Gusy M., Hosking J, Schwarz F., A Guide to the ICDR International Arbitration Rules, 2011, 204.

United Nations Commission on International Trade Law, Yearbook 2002, <http://www.uncitral.-
org/pdf/english/yearbooks/yb-2002-e/yb_2002_e.pdf>.

39893mcngdo Im9dmmos UNCITRAL-0b 8mpgmaem 3obmbdo (17.2), abggg Gmameig 8ablbogg bost-
oG Mogm bgbgdda (26.2).

Wang W., International Arbitration: The Need for Uniform Interim Measures of Relief, Brook Journal of
International Law, 28, 2003, 1059.
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3) ombobdngdg380, Amdgemos dnbsbns 0d 55§nz3930b d9bsmbxb338s, AmIgemars dngmos
dmbg3ds d9dwagmd bsdmenmm go@s6y3980emgdnb sebmoyemgds

MmEgbsg Abamg 30Mdo@Mogdn 04gbgdl dmmbmabsol (30m 39 bogmdy sbws Gumam mob-
badg, dob 0bBgMgLbgddas, Gm3 gb bogomn dm3sbyybg bamol Lo gmomgdsdo @eMAgL, Moms dgad-
©am3 sebEnmgdal dgndmgdmmdal bsgombo o6 Bs3magmsls. dogomomabogal, d9bmds-boggdm-
30l 3Mm(39L0L OLEYMYds3Y LoysEamgdom, dgnddbgds ob dpamdsmgmds, Gm3 dm3sbybg o3
Jmbg30L 39300006 IMIMEgdsL 396 dgdmgdl s Lamhgmoalb s 3dsymeyamgdal dgdmbggszsado sw-
303 IMabgblL mog0l by 3nmEgdsdn go@dmBsbab.

®@) mbnbdngdgdn, AMmIgemnors dndsbns 33560156 s 3553d0Mmgdcmn JB30(3989cm98980b
d965635 s d9bsmbxmb338s

033356 Mbabdngdoms dogsmomgda dgodmgds Imaegmgl:

dgbmdaby, baddgbgdmm bag gdmdal Bobgabes s G IMNFn sMzom0gMgdal MMasBnbgdsL,
omd Imbgl 96g560dal gmaqbs 96 (39mm39mm Lo 3ombmseb ©s393d0Mgd0m gdL3gME b 8mbgg-
30b mMa5b0dgds s dobo ©sbzgbol d3m3bowgdabmgol Namgdol doc3gds.

3obogn3go30900b 3943bobo o Lobggdalb Rsdmmgmal gobbsnmmgdnmoa 3Mad@ogzymo
5300035 oM ao5Rbny, Jomn gMmemgfmmon doDobns, Bbomggdbs s sMdoG Moyl MdMammeo dgb-
0535bmb (30m 3990 8603369mm3960 398 gamMngda. mogem Abatggdl megabngmow dgndmosm
03000mb39 3053900mb 5dmbyMogn Rsdmbomgamn mmbabdngdgdobs, Gm3gmmsi mgammb donk-
69396 LogoGm s godmMasbmb Gm3gmadg babob mmbBabdogdsms godmygbgds'.

3. 9bA9b39mymgalb mmbabdngdsms g33mygbgdab msmdady
36308390l Ygmqd3dmbamgdab LydsGanmgdMmagn Bysmmgda

330GMd70 o6 360l bobadaMomm, basz badmmzgbm 3mgdbdo gGsmNMo 0d6gds go-
BgFomo, oy Hmal, Ms d53mbggzedo o Mo babab bEHN63gmmymeyal mmbabdngdgdalb go8mygbyg-
300 abadggda. 5®doGMmogl dgbadmms sMegmmoa Bystmmsb 3Jmbrogl dnboggdmma dgbodsdabo
NRBmgd33mbomagds, Gmam@nes badsGmnmagdmogo oJ@&gdo o @sgol dmbsboemyg dbsmgms dgosb-
63939d80. dgLadadnbo, NHBOYbggmymBal Mbobdogdals godmygbgdedwmy by ngbglb dgbbsgmo-

™m0 ©d E3aqbormo Madmgbsm ogd3b 88 3MbzMg@&mm sMdo@Magl, 38 Bm3gdalb Bomgdal Mgmgds-
dmboemgds s H™MIgmo byscmesb.

3) AbsFmgos gmabbdgds

6930L3ngMo ©o30L asbbamzabozal Labsdsmomm Batdmawagbl 3m3398qb@& e Ladwsmgdal
5, Bmasma, 0130 Josmgos Immnb bgdabdogma Lobob sgss 3oMzgm Moado Imbogzemgdmow Lbm-
9 3oL dodoMmmaggb. vdazoMo Bmagds 63d0L3ogMn Sofabomzgolb gomgzgamnbbabgdymoas MHmams
LadMm3gbm 396mMB3gdemmdom, nbg 3MBLEE (30008 S LogHMSdMELm 3Mb3zgb30gd0n0.

0993(39, 03 398mb393530, ) 5MLgdMIL FboGgms dmEalb dgbadsdnbn dgmabbdgds, Gma dom
dmEab 3mb3Mg@mmo badsMmmgdfmngn MHM0gMmmMdoesb Basmdmdmdomn sogs gobbobomggmaw
350059(39L 965 LabadsFmmmb, M8 g0l gobbomgals gMm-gFm sm@gmbs@omem 394s60b3L,
030G Mogl, 93 dgdmbggzada LobodsMommb 3m339@qb30d mogabmagam asdmamMozbgds s M-
30@Mag0 3obegds o930l Imazemgdol dofaman badmaomads.

LoaMdo@Mogm dgmabbdgdal goshbos sMbLgdomn s @sds@gdomon 3oMmmdgda. 3oMggmal go-
939 LooMmB0GMagm Bgmobbdgdol, o6 asshbos Ladsmmmgdmago doms, bmmm dgmEyg, doMocos-
o0, 93LabMgds g0l gabbaemaal 0dazoMn 3Mm(39MM9d0L Redmysmndgdsl, Gmama dbo-
9900bmgol Yu®m dobomgdo s dmgbamos.

! Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de

I’ Arbitrage Bulletin, 25, 2007, 473.
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LooMdo@Mogm dgmabbdgds, Gm3momsz IbaMggdo aosob39896 ozl goblbobamggmea,
1b6s 390393096 83 J3sl, GM3gedn(z bommo s 3o 33930058 Jomnmgdmmo ol 0bongoyys-
MO0 QO OHNMS, MMl bogndzgm by BoMB8mdmdamo oz asmsg(393s sMdnG Moyl s
036Mgm39, d1bgdM0gz00, ob 3Mb3MgEma sMdo@Mogn, Mmdmalb 8gdzgmdomsy 3baMgqdl Lo
030l 3magomgds. dgbododabom, oomadgmos og0bs S 3MdoGMagnlb 0bongoosmada30s
©5 9b BomImsaqbl sMbgdno 30Gmdol Jgmobbdgdabs.'

0993(39, 040056 353mInbaty, HM3 sHd0G M0 BaMdmawaqbl sm@gfMmba@onm @ogal aob-
boengolb 3g4obabAb, 8ol gosRbos (30t 3gmmo 0e30L9dMMgdgd0 Moz M30Md@gbmdsl d36al ob Labs-
3ommbmab dndatmgdom s gb M3oMa@qbmdgda 0dsdn(s godmabs@gds, Mmad dgbadmadgmos dg-
03bbdgdab Logndggmdyg Aodmysmodoglb yzgmes ol Bybo, Bo@gMosmn, asdmbsoygbgdgmo, Lods-
0dmbg Bncmnmgds 0gbgds o) 3Em(39MNEn brmMds, Mmdgemba s 1brs 303yzglb sda@Magn o go-
dmaygbmb bogdolb gobboemagalsb.

35ms bgdmombodbmmo sMbgdomn 30mmdgdabs, LosMdo@GMoygm dgomebbdgds Mmams Bgbo,
dg0(303L: 1. B0m00gdsl boysMdoGMmagm gobbomgol sanmbg; 2. Bnmomgdsl smdo@Mm @ 335m0g3030-
(300b, 0bg3g 8500 E60T3zbabS s S(30mgdals 3BM(3gNMgdal gbobgd; 3. Lostdo@GMagm gsbboemgals
36m(390M900b 30bLsdRgML 4. godmbaygbgdgem do@gMosmad badommsmdg dncmnmgdsls 5. Losm-
30@Mogm 30584398090l 4s8m@obobs s dobo 3mMgd@omgdob 3Gm(3gnmob®.?

6930L3ngMa LosMda@Moygm Babgda oMEad06 Bnmnmgdl dbstgms Bgdal 3MomEndg@mem-
30Dg, OmEgLas boddg MdONYB39mYMRElL MBabdngdoms ge8mygbgdsols gbgds. dsgsmomar, ICC sd-
3L B YBmgdol 5Md0GMagl aobsbowmgdal dgdmbzgzeda godmoayqbmlb @dEMbsgmymeaal mbob-
dogds, dg0(303L BMDL o130 Fbogms dgmabbdgdoom Lbgs Med o6 ol 300730@0[)60636‘3@0“3
3baogbo emdds g3b309ds samgmzg UNCITRAL-0 3m@gea& 306mbda, Hmdmob 3g9-17 8abema 3o -
3306 309100093, H™A 01730 36567935 FgmobbIgdom Lbgs M3 o6 gsmzgamabbabgl, sMdaG Moyl
3gdmns go-gemn dbamal 3ob(3bowgdnm asdmygbmb @bz gmymaezal mbaldogds™ 6930b3ng-
0 basMdoGMagm Mgamsdgb@o, oy J394bab dns 3obmbdgdmmds, Hmgmas(y dmegmmn 3obm-
6ol omgds dmabonbs, bs3nmbals sbsemgan® Imbgbmoggdsl dga(3o3b. odgweb asd8mBrnbatyg, dgnd-
mgds 0074350, H™I dboMggdo YBEgdsdmbormbo 56056 smdnMzmb sHdoGMgda dmmbmgbals «bMb-
39boymea (39e3gamo dmdgdol dnbamgdsw, bs bLogMommma(y Asdmammgsab dom dbgsgbo yeggmg-
3. 0bg39, dgbodmadgmos, Losda@Mogm dgmobbdgdom aobababmammb @@ smNMaE, o s 3Em-
(3906 bagoMm, Mo 3o@gMnsmumn Bobadnmmdgdos 0dabosmgal, HmM3 sMdn@Magds @ss3dsymen-
mmb Bmdgdab domgdodg Jbsmal mambmabs s, 5365039, 3MbiMgGman s bLabolb dmBgdal godm-
496930 560l sbd3980 350 3mEnb pogol g4sbbomgal MHmb.°

3) bysmdnGMmagm Bgbgdn, Mgams3g6@n

Mg3560gmo dpagmdstgmdom, momnddab yggms LosMdo@Mogm Mgamasdgb@o nmgamalbo-
693L bahgmob M dHYb3gmymzal Mbobdngdgdal godmygbgdol dgbadmgdemmdsl bogHmsdmo-
Lo bosMdo@Mogm gobbomgol MHmL. d9bgdMagos, sMdoGMagal 3mblLgblysmyma bobnsmowsb
353m3©0batMy, 130M@gbmds 83 Ly gnmbda dbatgms 6gdal 9bnggds s sMs Mgamsdgb@l. ormd(ze
o930 baggdds 30MednMm 56 aodmMn3bgl, 96 LagMome sMeggfn dommomgl Lamhgmal
QBEND39mYymBol Bm3gdmeb odommngdoom, sMdo@Maglh magee dobo Mgamsdgb@o scdnmzogh
95mgds3mbomagdom 0dmddgomb dgbodsdabo asbzborgdal sBbgdmdabsb.”

GIFG5999 8-, LagEEdMEbm sEdnGMogn, md., 2009, 174,

0gdag, 175.

ICC Arbitration Rules 28.1.

UNCITRAL Model Law Article 17.

Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de
I’ Arbitrage Bulletin, 25, 2007, 473.

6 Bgdmo gobboemmm 0dbs dgbedsdabo 3ommdgda ICC-bs @s UNCITRAL-0b bosGdo@agm b9bgddo, Gma
dbofgms dgoobbdgdols M30Go@gbmds odglb LosGda@Mogm Mgamsdgb@ndmsb dodstmgdom sMd0@) -

[T S C R

84



Mg3560gmo 3amdsfgmdoo 3030 (39mgdmmo bdagMmedmMobm sMdo@Maggdo, o bos(s
obgmgdo, BmamMozss mmbombals, 3oGnbabs o) bGm3mm3dol. g NG Mgamms30sl o6 dg-
0393L LadRgemal dOHNB3gmymazzolb mMbabdngdgdmsb Bndsmmgdom, Jbmmmme admagzs dmasw
50603050, baBL Mb3sdL MHMI baMgoms JgmabbIgds aowsdbyzgd MmEL sbEHMEdL 838 mMbal-
dngdoms godmygbgdobsl, s dBmasm @obobosmgdsols 33magobmdL 0d Lobggdal, AmIgmos godm-
Y9693 dgbadmagdgmos.

dgemgdom g omamn 3mbgbfnggds g3b3090s 93 bagombal UNCITRAL-0b Lostdo@Mogm
Bqbgddn’.

bogotms, asbgobbgomor UNCITRAL-0b 3megemafo 396mbo dobbogg LosGdo@mMagm Bgbg-
30bg0b. JoMmamns, mMngg ghmo 3m30bonb dogfmss dgdxdaggdmmo, aoobnbggsz Mmomgdal gem
396omdo dmbs? o MMogg Bomasbo bosMdogmagm o390l gobbamgol gbgds, omd(3s bbgomds
300 dmMab Lo 3domm ons, asbbs jmmmgdoo 30 dOHNb3gmymzal mbobdagdgdmeb d0dstmyg-
dom. dmEgmyMo 3obmbo 3sd0bbymons d3996960L 396, dga(zo3Lb bm@M3gdl, Gm3gmms 3996900l
396mb3gdmmdada sbobgolb d93gas(s 3mbogds 3oM3mbads(300 s 3obbbgeggdamo oymobond-
(30900 bo3magd 3GMdm g3l 3360l az0L dbaMggdl; bLosMdo@Mmagm bgbgdo 30 3m3obonb dogM
9399303900 3Mm (39099308, HMBmgddg Ibamggdal Joge domomgdal dgdmbgggzedo, dmb-
333 3500 83mJ3909ds s g0l 3MM (390 MMgdae asdmygbgds, 369 Mgsmymaw Bgbgddg doco-
0gd0m dbsggdo aodmmdzedgb LyGgamb, yzgmoxgho Moy asmgzamabbobgdymoas s38m3sde-
00 Ronmb doo LosMdo@Magm dgmabbdgdada. dobssmbmdMago mgambsdGabomsz bbgomds of-
LydMABL, Bogamoma: meEgmmEn Jobmba sbgLMnggdL dm3sbnby dbscals Imbsbomgmdals gofgdy
(“ex parte”) Bomgdne as@obygz9@&0mgdgdl mboldogdoms 3odmygbgdal momdsdy, bostdo@mMogm
Bgbagdo — 965, sbsemmanmFa dpagmdatgmdss M dMmb3gmymegal mmbabdngdal dgbobgd gowsbysg-
Gomadoms smbEmmadal dmBgbmoggdedys.?

LooMdo@Mogm Mgamsdgb@n dgbadmgdgmos dbsGgms dgmsebbdgdsls @agy3o330Mmo: oy 3o
dboMggd0 35895000 30MHmMdgdL o6 09890 LasMmdaGMmagm dgmabbdgdsda s NdMamme Jogyoo-
09396, ®m3 LyyMor MmIgmndyg 3mMb3Mg@nmds 3MdoGMagds gobobommlb domn ©sgs, nmgmgds
™3 abobo 0bnsMgdgb Mgamsdgb@om mewagboem bybgdl s 3sdmmd3896 LyMzaml oo dmmab
Boc3mamdaemn ags LbmEmgo o3 bgbgdab mebobdowm asmsbywab.

3.1. “lex arbitri “— s@:30§ M 390l dogm 353mbaygbgdgema LydsEmsema

3boc9d3s, Igbadmms, g oMo dmebgbmoamb dom dmMmal ogal gobboemgals 3Mm(39-
6950 56 LogHnmE 56 350035m0bbabmb dbgsgbo bszomba nby J0sbmb sgs gobbabomggmaw
330G MogL, MmM3gmbs(z, magob IbMng, dgbodmms goshbrgl ndazemn Mgamsdgb@on, Gm3gmdacs
bogBomm 56 oGm0l 3mBgbFnggdmma bLamRgmab 1 bdOHMb3gmymezal mmbabdngdoms domgds-go3m-
y96930L Lagombgda. 53 dg8mbzgg3990, sMdoGMogb Mbos g3osRboglb @sds@gdomoa Bgbgda, HmIg-
mo(3 o9b3oM9ds BboMgqdl obobmmo 3MmmMdmadgdol goagdmsedn. dgbodsdabew, Lagocms bogdg-
do Rogonmb badsMomgdfngn bm@3gda, Hmmgdoy 3Gm(39LMOm Mo YBM™M G NE Mgav)-
m5(3090L dgbmogabgdl dbatggdl. bogHmadmmobm s@da@Magobmgol godmbaygbgdgma Ladsm-

5g0b mobmgbolb @bEHMb3gmympal mmbobdagdgdoo semdm@gabsb. sbsmmmanmma dommdgdas dm-
(3990 LCIA s ICDR 69bg33d0(s.
' UNCITRAL Arbitration Rules — 1976 Bgel 39393393 mo  Los@do@mogm Bgbgdos, Gmdgmons
Lodmmmm aosbobyggs 2010 Bemals s330b@&™d0 dmbrs,<http://www.uncitral.org/uncitral/en/uncitral_texts/-
arbitration/2010Arbitration_rules.html>.
8mEgmae 306mbdo (33momadgdo dgbmmos 2006 bymb, bememm bosmdoGGagm Bgbgdda 2010 bgeb.
Tucker A.L., Interim Measures under Revised UNCITRAL Arbitration Rules: Comparison to Model Law
Reflects both Greater Flexibility and Remaining Uncertainty, Arbitration Brief, Vol. 1. Issue 2, 2011,
<http://digitalcommons.wcl.american.edu/ab/?utm_source=digitalcommons.wcl.american.edu%2Fab%2Fvol1%?2
Fiss2%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages>.
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ooo dgbadmmes sMganmomgdogl sGdn@mms dgdsaqgbmmdol m@damgdabs s bosMdo@Mos-
gm 3G 390Gems Botdsmmgal Bbl (“lex arbitri™).!

96 m-gOnds Imbadsmormad “lex arbitri”-b qggnbo30s 393qabsoMaw Imobmnbs:

0L BoM3moagblb LasMmdoGMmogm ©o30L doMganmomgdgmo badsMmama? Mmam s dob
(39300 338 MMgd0 sbobnsmgdgb, gb 03 bmMdoms 3Mgdymos, HBmdgmoaz bosMdnGMogm asb-
bom3zolb 9Mgammomgdl 03 Lo gombgdal gemgom, Moz dbofmgms Jgmabbdgdoo ©s 6gds-byMgomom
56 360L gom35mabBbgdmma. bLasMdo@Mogm asbbomazal 3Mm(3gEYMams dogammomgdgma bo-
doBmnamn 3mo(353L 0bgor bs 3oobl, Hmam@nzes baMRgmob M dMHNYb3gmymzal mbabdagdoms go-
dmygbgds (dog: Lagdmbemnl dgbobgals momdabg dbaMab Logom©gdmmgds), bybgdl, Hmdmal body-
3mgb0ms(3 LobdFoBNEML gmdmos ©EsbIsMgds aombomlb (39m 39 dgdmbggzada sMdoGMayl
(Bog: oqy30 Lbgs Lodmomgds 56 Ml LobsdsGmnEmmad dmabEbmb sMdo@Mogal BmmBomgdabal
(39M0gema sgomab dg3bgds) s Babgdl, Gm3mal eMmbsg dmbsdsmomaglb dgmdmos bgwsdbgwo-
39mds 3omBomb ohd0@ Moyl (doa: @oombmgmb ngo (3100 ymazed3g30L aodm (misconduct)“.?

»0M30@Md70L 303mbaygbgdgm LadMmzgbm LadsMmammsb dodommgdom, mamgdals yggme
939460L 306mb3gdmmds nmgamabbobgdl g.6. ,omaomdgdsmgmdals mgmﬁmob“s, Amdmals mo-
bobdoa(3 sMdnGMagn 0ggbgdl 03 J394bal Lodommaml, MHmIgmdas 3030bsMgmdl agal asb-
boegs. dgbodmmas, 3Bm3gbmsmyma badsMmama aobbbzoggdamoa aygmb 08abgasb, Moy @ogol do-
&gM0sm@-badsmonmgdmog sb3dgd@& ol oMgammamgdlb. bogHmsdmMabm bastdoGMsgm 3G n-
3990 Ly 33omE 0dg0smns 3gdmbzg3900, HMEaLa (3 AbaMggdds, BMIgmndg 4399460L Ladmmzgbm Lo-
3ommombg Joomommb, Jgbodsdobow, Dgdmombadbymo mgm@os sd@ouMow asdmoygbgds”.*

Mmgméz Dgdmom 00360367, LosMmdoGMogm Mgamsdgb@gdo bszdome dbad Mgammazosl
d90(393L 9BOYM63gmYymBal MBabdngdgdmseb d0dsMmgdom s s3Mmgm3g oea dobbns oMz dbs-
9900La5b Bng0mmo EgGSMYM© gsbgMama 3Mm (39N 9d0. 5Jgseb 3odmdbamy, oMoy 3sdm-
MoEbamo 93 Ls3ocmbmseb dodsMmgdom bdoMow ogzdnmglb godmbsygbgdgmoa badmmzgbm bo-
dommmol bntM3dgdols godmygbgdo.

4. bys@Rgmab YdEYE39mymegab mmbabdangdsms 353myqgbgdalb
3ds§gMmasma@-bsdsmomgdmagn babs3nmmadgda

boeRgmab MdGHNMB3gmymazol mbobdogdsmes go8mygbgdals LadsGmmgdmnga Babsdommdg-
30 330G Moyl 960d49dL NRmgdsdmbomadsl (3om3gm dgdmbggzeda donmmb dbatmal ©ababds-
9dmo a6 3390 Dm3gdo. od(3o Mol ma393L gb ,(39m 3gMeo Bg8mbgg3980° 83sb 49339 Bo-
&gP0sm@-bodsmomgdmogo babsdommdgdo byzg@b. mgyz0 sMda@Mago donmgdl 1bEHNbggmym-
3oL Dmdgdl dbmemme asb63(3bogdmol dmmbmgbol bogndzgmdy, gb LyMombyma LagGmbal
B0bodg o0yg693L Im3sbimbg 8bomnb 068 9MgLadL s, gbadmms, 360d369mm3s60 o@gMasemo
B0sba(z 3965(3009306mb. 330l Mmeg0sb sbs(z30mgdmem, sMbgdmdl do@gfMnsmymo Bobsdommdgda
QBEND39mymBol badmomgdob godmygbgdobs, Moz 3Mdo@Mogds bos d5odmbaml Medwgbow
Lobgdgs, Lobed MMIgmndg DMBsl godmboygbgdmow dndsmmagl.

4.1. 56308 M390b gmgd3dmbamgds

dbgdM0g0s, LM 33mm3nb IM3ngdm43gwo bLogMmadmmabm sMdo@Mago 396 Joomgdl go-
5byY39@0mgdsl, mgy30 IboMggdlL 3oG0Ddab sMdn@GMagn 9469050 Jomamgdymo. oyd(3e @obedgg-
3mdab gb Babsdammds, dbmmmem 83 Lagombl o6 gbgds. N3oMmzamglb ymgmabs bogyMoopmgdme,

GIP(39099 8-, LOgPEIMBALM sEdnGMog0, »d., 2009, 365.
Redfern A., Hunter M., Law and Practice of International Commercial Arbitration, 4™ ed., London, 2004, 80.
Seat Theory.

Wang W., International Arbitration: The Need for Uniform Interim Measures of Relief, Brook Journal of
International Law, 28, 2003, 1059.
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bm3d o6 5MLYdMIL LosMmdnGMagm dgmabbdgdal domammdal bagmdggmo, gotms v3abs, bgdmm
1339 39bbomem 0465 dgdmnbzgzgdn, HmEabs(s 9Mdo@Mogol Bm@m3aMmgds K9 o6 nym dmdbosmo,
099330 QBON639mYymBal mmbobdogdsms godmyqgbgdol bagnmmgds ©agdmos s 3l godm dbo-
9900 (393900 39496093980L dmJ3900980L s9y30mgdmmdol Bnbsdg 0abab, MHmama(zss,
3585m0ms, MmEgbs bLosmdoGMmsygm bodwngbml dbmmme 53 JmMbiMgdmo YBmgdsdmboeg-
dom sdnM30m0 sHd0@Mol s6nd3z6s Bgzms. dgbodsdabaw, momgdmbos 136ndzbgmm ©s MdMos-
™ OIS0 583003300 oG oMgdgmo Bobsdnmmds bdom Jgdmbggzado Lo domm 3Gmdemg-
& bogomblb s Jgiobgdol Logsbl BomImewagbl, Modgbow oJ3lb sMda@Mogl MBmgdsdmbo-
mgds 358m0ygbmb qbOHMb3gmymezal mmbabdogds s 530l 3odm, 930M39mmgl ymamabe, o8 -
™9859mboegdal Jg3mB3gds bos dmbogl.'

4.2. Ibsmab a56(3bswgds

Mmgme(z dmEgmaeo 3obmbo s UNCITRAL-ob LostdodMogm bgbgdo, abg bgdobdngcn
Lbgs bosMmdnGMogm 356mbIgdmmds oy Mgamsdgb@o oMmadat donmomgdl, HmAa ,bgdaldag-
0 36560L" mmbmgbals dgdmbggzeda, s0doGMoyl dgmdemas 1 dOYbggmymyzal mbabdogdal go-
dmygbgds. 0Jgmeb go3m3nbafy, dgadmgds ©o35L3365m, HMI sMda@Mogl magol dgbgommgdo-
Ldgdm, b3 3Mbgdmdogl 8dal MgomuMa Lagnmmgds, o6 dgndmos godmaygbml 1 bH6-
39mY4mBob mmbobdngds. dmbgdfngns, Gmegbsz LasMdaGMagm gobbomaol Jgo3mmbgol dbsmg-
DS 05bobbmEMbs BoMdmomagbl, s M@mm dgGns, Ibatgoms bgds 0dgbsw 360d369mmm3abay,
M3 LEmMgo mMogg ghomow bygg@l o Mo Yumgdgdo dgadmgds 3Jmbrglb sGdn@Mmagl, orygo
oM (3960 dbomg oM asdmmdzedl byMgomb mmbobdogdoms domgdabs s sMdod Mo magoboo go-
©0b6439@L »©b3oMgds gombomb® gMm-gfm Fomasbl, sdazomn Logyszns LyMombyma bag-
Gobob 4393 @osygbgdl dbstgmes dgxndMgdommdol 3nb(303L.

Los@doGMogm Mgamsdgb@gdn sgMmgmgg donmomgdgb, Mmd bgdobdogm dbomgl o3b me3-
95 d0doMmnmb sMmdoGMogl mmbobdngdol godmygbgdal mbmgbom ©s st JmbzMg@ymoo dm-
Lochgmgb. 03 dgdmbgzgzedn o g0 dbamglb Immbmgbs o3l ©oygbgdmma sMdo@Magdon, botggbo-
™o 59306 LaMRgemn, 35306 d9698F0308 ngo dSMFNM30m0s Bgbadmadmmdaom dmobnbmb 53 dmmb-
m360b bONbggmymeRs3. 938(39, dgbadmgdgmos (3om3gme 398mbzg398da Im3abybg dbog-
Loz Bog3gb ©dgzoM0 gobsbowgdol oygbgdal H@mgds, dogosmomom nbgo Ls3ombgdmsb dodsom-
09d0m, HmamMn3od 3 30(3909mgdoms dgbsbzal obws bagsmab@nm msbbal bogdmboGm sbgos-
0dbg 306053b950L dgbobgd aobzbowgds.

2

4.3. doMmocndo Imabmzbab ©s3dsymegamgdab ,ambagAnma dgbsdmadmmds

0333560 Immbmgbs 3oMsadnmss gobgcamo UNCITRAL-0b 3megmmato 306mbal 89-17 8-
mdo: ,0Mbg0mMdL gmbogmmmao dgbadmadmmds, Gm3 gsd(3bsgdgma dbsmals doMomsn dmmbmg-
6o 663858 gdmmo 0gbgds. 33 gbadmgdemmdol aobbadmgMs o6 03mJdgqdl sMdo@Maoyol ©ab-
36930507 3980am8 nommb 63d0L30gMa Lobal gosbyzg@omagds® sdg3560 babsdommds o3 bo-
bodaMommgdobogabos ibmda. u@m dgGa, Lodydom xamEyds ©dazemn osmdds LbmMgwe
bbgomabbgs J394b6al Labsdsmmmm LobEgdsms s dgdmamd 339 LosGdaGMogm 3Mod@ozob do-
dmboengol dgmgaom oobqbs.? 3bgdMngns, @bAHMb39mymazal mmbobdogdol godmygbgdal mom-

! Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de

I’ Arbitrage Bulletin 25, 2007, 473.

bdofo, gb 306mds ogGomogm mo@gfonfodn mamabyGo GgfMdnboo “Fumus boni iuris” sobnd-
Bgds, B3 30MEsd0M memadsbdo ,bs 3daMab nmGowomm bagmdggmb” 60dbsgl.

Wong J., The Issuance of Interim Measures in International Disputes: A Proposal Requiring a Reasonable Pos-
sibility of Success on the Underlying Merits, Georgia Journal of International and Comparative Law 33, 2004,
605.
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35bg dmmbmzgbal o gbs xgM 30093 3GM(39L0L aLEbyalbdn 56 Jbgmgmmdals EHML brgds,
dgbodadoba, sGdn@Maglb dgnsbgdygma o6 odgb Madwgbsm 1bos s 3dsymaynmmglb dbsmals do-
B0md0 Immbmgbs s 88 g@&o3dyg sbgmo aowsbyzg@omagdolb domgds o6 Mbrs dmbogl. LbmMgo
030@m3 obgLgdl yzgms 3obmba s Mgamsdgb@o ,ambagfmmm dgbedmgdmmdal® s oMmsednm
30o0mgdl, Hm3 53 daMogMal goamobgs dbomal d0dsfm sMognmam dgasgmgbsl o6 dmabrogbl
330G Mog0b Ladmmmm gs0sbyzg@0mgdady. Logdomm Momns, 0d0b oEagbs oy Mol dmo-
393L gL Bobadnmmds 3mbzMg@mmaw. ob bgMomdym ©s 360d369mmmzab daMogMaw o6 (3 bws
0ymb gobbogmmao, dosgomos, Ibsmal dofMomsn dmmbmgbs 0dwgbow dbyM@MEn s oybody-
09d9mo 56 0gmb, B3 bamBgmab mbOHNb3gmymBal @mbabdngdolb dmJdgpgdolb dgdmbzgzseda,
9fmeEgmmo dgogan dmbabssmdmgag dbomabmgol basbol 3nygbgds smdmhbrgl Los®da@Mogm

a56bomgab obBaemgdol 393wy
4.4, 3603369mm3560 5 3G53Mm33gb6LoMmgdsn D05bal Mm330056 S(30mgds

dmeogo Bobsdommds, Mo dOHMb3gmymyal mmbobdogdsms ©od39d0bsmgal g3b3wgds
s60b 360d369mmmzabo @s oMo 3mM33gbLoMgdawa bosbn. 363 (3bogdgmds edoxgfMgdgma SMa -
3968 9d0 b Bataanbmb Landabme, M3 NdHMb39mymaol mmbabdagdoms g3edmeygbgdmm-
30l dgdmbggzedn, 3ol 0dggemn Dosbo dosands Mobo 3m33gbbasnss, bLEMma HabGadas,
396 dmbegds dofMomamo dmmbmzbol ©s3dsymagamgdol dgdwamd. ,3G0d@n3odn gb BabsdamMmds
dmo(303L 08 bLogMmbal gosbsmabgdsls, Mol babsdgz 3ob3(3bowgdgmo aslb s dgosmgdsl nd dg-
©9393096, Mol B0bs3g(3 ImBobosmdwgag Ibomg opagds.2

4.5. 3563 (3b50989m0 IbsMab BogM g35m36§ 00l BoMmpagbs

030G Mogal dogMm 3063 (3bogdgmo JbaMabomzal gomab@nol bofmmagbals dmmbmabs dg-
bodmgdgmos, (3om3ge dgd3mbzg398do, gMm-gfMom bobodnmmdalb Bomdmawagbogl. ,d5d06 Hm-
b3 9Md0G Moyl gzomgds NdHMB3gmymzal mmbobdogdsms gggd@nmmdabs s god8mbapgas-
Mmdob dgg3obgds, aob63(3bogdmalb dogm Bofmoagbam LogsMab@om msbbalb dgndmoas gMmmagsto
0bgob doMganmomgdgmo dg4o60b3n dg436sl, sGobbmMaw edggdmmo mmbabdogdabasb dnyg-
6930 Bosbols sbobobmon@gdman®.? 83 bognobdg UNCITRAL-0b Gggnm@mdscms bodwmdem xama-
3o Lygdome 39360 0343535 S gdbls MM gdam oo dgmds 353mnbg0s 03 Lo ombds myy Medwy-
bo Lagnmos 30M6@ 00l Bafoagbol gobzbomgdmabmgals bagsmmagdamemm babosmoa dnboggdmes,
09163 3gmeg dbomals Imbabomgmdol aomgdy gosbyzg@omgdol (“ex parte”) 3omgdabsl. oryd-
(39, bodmemme, 03 3mDa300%g dgxgOH®s, MM 306G 00b Bofmoaqbol sMabogsmmgdamm babo-
5m0 98oMqd0bs.*

03¢odo UNCITRAL-0b 3megmato 30bmbals 39-17 3gbema 30b653L g063(3bo0gdgm dbs-
9L 0565b@aMHML y3zgms ob LogabyMo s bsba og Lobgdg o6 0d6gdm@s, HMB sMs Lok gmal
DBEND39mYmBalb mmMmbabdogds. sMdoG Moyl 3obmbo sbnggdl gmgdsdmbamgdsl gsbbomgal bg-
30b3ngM g@o3dy 3boMgl Imbmbmgmb 53 Msbbob BaMmagbs, myd(3o 33g35M0 B gdsdmbamgds
QBO® dgbodmms gobgabommo, MmamEz dm3sbyby dbomalb 0b@gMmgboms o(330L 354960D30,
o3 6930L3ngE 9@o3dg dgadmagds sdmJdgEal s oMs d50b(3009850b(5 YDONMB3gmymazal cm-

Wong J., The Issuance of Interim Measures in International Disputes: A Proposal Requiring a Reasonable
Possibility of Success on the Underlying Merits, Georgia Journal of International and Comparative Law 33,
2004.618-619.

Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de 1’ Arbit-
rage Bulletin 25, 2007, 473.

Donovan D.F., The Scope and Enforceability of Provisional Measures in International Commercial Arbitration:
A Survey of Jurisdictions, The Work of UNCITRAL and Proposals for Moving Forward, International
Commercial Arbitration: Important Contemporary Questions, Kluwer, Netherlands 2003, 130.
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bobdngdsms godmygbgdol babsdommds, Mmdgma s, Mmam(3 oagbamo LG sbsME 0, 3mbdwgds
030G Mab JngH Lobsd Mondg aoobygzg@omgdslb donrmgdl.

4.6. Lbgosbbgs 5633600da5bLs6930 3o GmMgda

ol bagombo oy 3mb3Mg@mmae Mo 1bos d50dmb3mb sMdn@M3s s Modgbow YBMmm M3
obamnbal Imbrgbss bagnmm, dgbademms mage NdOHYb3gmymyzal mboldagdol babosmbs o
dab Labgdg 0ymb ©BmM30EgdMmoa. Bogomaoma, mmMbabdngdolb Lobg o ndgbsw 3dadgs, Gm-
am(3 LogHPOTMEGbm EMBgdg JMBgdal Yowoms', sGd0GML Yamm g Logmhombomoal asdmBg-
bo doMmgdL dbatol aob3bomgdolb ©s33symazamgdsdey. 33 Logombdy Lanb@gMmgbm by gmmmds
5430 0B6amobol LabsBsGomml bogddgdo Dadourian Group International Inc. & Ors v Simms & Ors.”
©30b MmL Rsdmysmndgdam adbs M3 gs0msonba, GmImaomsz bobsdsMmmmad nbrs obgem-
3dgobgemmb baogbo aosbyzg@omgdolb 3odm@ebsdmyg. 3Mmb3iGMg&mow 53 3o0manbydl dng-
Jnogbgde:

1. ,65d50m30 9brs nymb LadsMomnsbo s gsdmbaogan, Mo 6036s3L, MM yswsmals

989dG OIS 3o65bG0Mgdmn Mbs ngmb s o6 5@oMgdogl 3Rsgzmgm bobnsmb;

2. asbbomymoa Mbos 0ymb ymgzggmagzamo aofmgdmgds 8 sm@gMba@0gs, 59339 NM™M-
33bmab gMmoE, Moms 35m35mabbabgdmm ngbol Hmam (3 aob3(3bowgdemals, nbyg 3gbo-
39 3oGms abBgMgbgdaz, HMIgmoms NRmgdqgddy dgbadmms yswamsd bgasgmabs
dmababml;

3. 3963(3bogdgmo 3660l 0b@gMgLbgdal dgosMgds 1bos dmbogl Im3sbmbg dbatals nb-
&9M9gbgdmab s, safMgmzyg, 6gdobdogH 0d oMmsbs(s, Mm3gma(z dgbadmms dmagasby-
b0 0gbsb o3530 Roaremo;

4. 3063 (3bo@gdgmo dmzmgdamo Mbos ngmb dgbadmadmmdal, doommb bs jmomsma dmmb-
m360b ©s3359myzamgds 9ucm guqd@uco gdom;

5. a0bd(3bogdgmds ¢bos dosbmmmb yzgms LogoMm 0bgmmMdszns s 3@ 3o(39dmads
350564398 0mgdol dobomgda, 3mbiMg@nmam 30 gb 0bgm@madszns dgodmgds gbgdm-
b 08 g399460L 3M04G03ol s Joamasl, Lawss b 3MbogL smbEMYYmMgds, safgo-
39, ©3m3bnEog 0bgm®mds30ob oboysmamgdgmoa oJ@&n3980L, dsmn 3gmmmdgmo 3o g-
d0b dgbobgd;

6.  a5b3(3bowgdgmads bs o53@3osmb, Mmd sg@nggd0 bodgomow sMLYdML s ob
03b™ J399bob 0gMobrogienb 9398 9d303°5

7. Bamoaqboem mbrs 0dbglb 0obadymmgds, Gm3 dm3sbnby 9306M93L abaysamgdgma o4-
8039%0b gobbgabgdsl;

8. 30bd(3bogdgm3s 1bs 3o Ymdabmlb dm3slinbgl, aob(3bowmgdol Bomoanbol dgbobgd.
09130 g56(3b507980L d33oyMmBamadol gosNEgdgmo s9y30mgdemmds sMbgdmdl, dg-
bodmms 3m3abyybgl Imaz0569800m, od(3d Moz gndmgds LEMogsm dgo@ymdabmb
256(3b00q30L 5ALBMBAL Jgbobgd“.?

dombgosgom 0dabs, MmI gb bEGbIMEJon oagbamas 56 sGdoGMagal, 5Msdgm Lobo-
doonmmb dogH, Mgommae ob bomdmowagblb 03gbse LodsMmmmnsb s YG MM >bgMal
®00mMgo bobadommdabs, Hm3 babyGggmos sMdoGMmaggdol 3gomsg 0gbsl gomgsomalbabgde-
mo. 0993(39, 0bo(g 9mbabadbagos, Hm3 od Logdg gbgds MYdGNMB3gmymaEol Mbabdngdal gMm-g&m
y39madg 839336 5 Mooz n® dmIab: bogMcmsdmmabm yswamasb. dgbedsedabew, of asbzbowg-
d0b gobdbomggem 30Mb oo gmobbdngMgds dmgmbmggds, Moms o6 snmrmggl dm3abybal nb-

Worldwide Freezing Order.

Falconer C., Bouchenaki A., Protective Measures in International Arbitration, Business Law International, 11,
2010, 183.

Dadourian Group v. Simms, <http://archive.onlinedmec.co.uk/Dadourian%20Group%20v.%20Simms.htm>,
[01.07.2013].
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&9Mgbgda. doMmamons, sMdoGMoyds dgdnbgzbom b dgoxsbmb sMogMma bsgomba, od(zs
Y39 0mbobdngdals go3mygbgdsl 9300gbo babadnmmds myy ognbgbgom, dgbodmms gowsbysgdn-
mgdal 8omgdsl 03gbn O™ abgamogl, M3 ,as00mgdgmon” mmbabdngdgdo sg30sbgd0m
3589M©gb s 3300 339 3563 (3bogdmal 0689 gLYdL 35943650 bagmmbyg.

5. bamBgmab 9dANb3zgmymaalb mmbabdngdgdmsb s 353306909 ma
33399 3Gmdmadyca Ld 30mbgda

5.1. Lamhgmab 9BANb3zgmymRal mmbabdngdsms g33dmygbgdab LagaMmgds
3308 Mdynb gm@mInMmgdsd Y

LosMBdNGMIgM abom ©a30L Fmazamgdabsl LamRgmol 1bGHMbgzgmymeRal mmbabdngdgdmsb
30350 gd0m 353m03390905 3MMdmads (3om3gnm bogombms pg@omymo Mgamomgdol stombyg-
dmdob godm. 390dme 30 8dg356 3MMdmadsal dos3nmgbgdgb 0d gonM3393mmdal o) 306 1bos doo-
b g0006939@0mgds Lomhgmab NdAHNbggmymBal Mbabdogdgdolb gedmygbgdabs 85dab, MHmeg-
Loz 9Md0GMog0ol BmEMBoMgds 9 3093 o IMIbEsMs. gb 3Bm39EYMs dgbadmms mzg9da goo-
Bgmmb, 1 dMb39mymeal mbobdagdolb dmgmo sGbo 30 ol sMab, Gm3 Jbstgd Lobbmsgme ndm -
390mb o @Mmgdom Jgobsmhmbmb ob dpamdsmgmds, Mmdgmas dgdmamd bgmb gubymdl Lodm-
mmm dgoganb 3ombgsedn. o930 gob3(3bogdgmn Me8rgbndg m3g sgmmEgds sGdn@Mms dgMbg-
30L 3Gm(39L0b EabEMM9dLL, stss godmMa b mmEbL s smoM 3Jmbral.'

5b0dbymds bygznmbds godmbdoyMmgds 33mgs sMdgMm LosMdo@Magm Mgamsdgb@do dgbs-
3530b0 3mBgbmnggdol Jgmogebdgdal dbmng.

3585m0mo© 5300Mmm MmMbEMBAL LogMmsdmmobm scdodMogobmgal dmddgwn B9bgdn?, do-
bo 38g-9 3gbemn 0035mabBAbYdL (30 3gMm Fg8mbgg39330 sEdnGMagol oRdsMgdmmn gmmdo-
9500 3G (3909 gdL. (30 53 3bemall JoDobos dgod(30MHmL oagbomo gogda s 830 Yg-
O 9839d@ N0 @mbobdngdgdo 3os@ommb ogal gosbyzg@obmgab. NdOHYbzgmymeals dmdgd-
056 ©5353d0Mgd0m b sMoxkgMmb 536mdL s, dgbadsdabow, o6 BaMdmawaqgbl obdymo bs-
3000bob bEmmymaamam 3osbyz9@ 0L 3 bsb. ohJomgdmmads 3009335 dgbadmms s@gdoma by-
353mgbs 0gdmbomb gs63(3bogdgm by, omd(3e gb Lyymog 96 sMab Lygdsmabo LbMogo s 9i39d-
&0 mbobdogdol dobomgds 35306, BmEgbs(s Jbsobmgol ob LobBMsgm s gosmwgdgmos.?

1990 Bermosb ICC sbggg Loegabmdlb ,babsbosMda@Mogm dMm(3gnMgdL (pre-arbitral refe-
ree Procedure), &m3gma(z bodmamagdsl odmgsl sMd0@MmL Lbgs Lo 3ombgdmsb ghmaw LamRgmal
QBEND39mYymBal mbobdogdals godmygbgdabs, LosMdoGmogm aobbamgol ©obygdedwyg. 3mb-
309G 3o 5Md0GM0 B gdsdmbomos:

1. 30dmoygbmlb 6g60bdngHo ad(3030 mMbabdagds, MHmdgmoarz Abagl Mmog0sb so(30mgdl

LoLBEMOGM BsbLS s B bEMONMdgm B 3oMaqdL;

2. ©530LMmb 8baMgb mabbol goobrs;

3. 96 dabmb dbatgl dgobeyemmb dab dogH Bs30bM0 gomEgdymads, dsm dmMals, dmabroo-

bmb bgm3mbgMs ob Jobmegds Mmdgmndy 3mbiMg@mmo m3dgb@nbs sbws 1bHNb-

39mymb 93 Img3ggdal gobbmm(30gmgds Lbgs 3ofnb dage;
4. «d6dobmb bomgl 38 30(393mmgdams dgbobgs”.*

030bomgol, ®mA dbamggdl gb 3Mm390Ms 35dmnygbgdobom, dom dnMEsednM b 3gmbm-
oo Ldsdabm Jgmebbdgds: L3g(znomYMa oM Jds LasMmdaGMmagm dgmabbdgdseda sbws bbgs bgdab-

Ferguson M. S., Interim Measures of Protection in International Commercial Arbitration: Problems, Proposed
Solutions and Anticipated Results, International Trade Law Journal, 2003, 55.

> LCIA Arbitration Rules.

Collins E., Pre-Tribunal Emergency Relief in International Commercial Arbitration, 10 Loyola University
Chicago International Law Review, 10, 2012, 105.

4 ICC Rules for Pre-Arbitral Referee Procedure, Article 2.1
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dngfo bgMommdomo gmMdom b3dob asdmgmgbobal, Hm3 msbobds 0yzbgb ,bnbobosMdo@Maogm
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“ex parte” Interim Measures.
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Van Houtte H., Ten Reasons against a Proposal for “ex parte” Interim Measures of Protection in Arbitration, 20
Arbitration International, Vol. 20, Number I, 2004, 85.

Van Houtte H., Ten Reasons against a Proposal for “ex parte” Interim Measures of Protection in Arbitration, 20
Arbitration International, Vol. 20, Number I, 2004, 85.
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2009, 764.
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NIKOLOZ CHOMAKHIDZE

PROVISIONAL MEASURES IN INTERNATIONAL ARBITRATION

1. Introduction

In modern globalization conditions, when the economic borders are expanding and even disappea-
ring and the country attracts the foreign investments, foreign elements are more frequently observed in pri-
vate legal relations and the relations become more complex, therefore, the unregulated issues appear in the
legislation. Consequently, the parties of the mentioned relations have been entitled to regulate their relati-
ons autonomously, on their own. “As for the complex relations, it entails various details and risks that can-
not be fully secured”, therefore, logically, such complex relations entail dissensions that cause a number of
disputes.'

“Conlflicts are regular problems accompanying any type of business relations. As such it is somet-
hing that cannot be avoided, but should be dealt with. The businesses with comparatively local characters
address the governmental organizations or courts to seek their dispute resolution. At the international level
the disputes are pended politically, sovereignly, entrusting the dispute resolution to the institution attached
to the specific country. Therefore, the businesses with rather non-local nature have entrusted their dispute
resolution to the alternative dispute resolution means and engaged the arbitrations in the process. In the 20"
century, the activities by the International Chamber of Commerce, as well as the validation of enforcement of
foreign arbitral awards by NY Convention of 1958 made the mentioned institute even more successful.”?

In order to prove the above mentioned, it would be enough to provide an example of statistics of London
Court of International Arbitration which shows that the institute was addressed 265 times in 2012 for dispute re-
solution and the given figure indicates the growth by 18.3% in comparison with the same data from the previous
year. The disputed amount of 11.5% among those disputes exceeded 20 million USD, while 29% required the
obligation of accomplishment of specific activities.> Consequently, larger businesses very actively use the insti-
tute of arbitration for their dispute resolution. A similar trend is observed in the Arbitration of the International
Chamber of Commerce in Paris, which is one of the most popular institutes. In 2012 it was addressed by 759 cla-
imants, (in 1999 by 529, in total 269 awards had been issued).

Making arbitral agreement or transferring the dispute to arbitration does not necessarily mean that the dis-
puting party will behave fairly. On a contrary, if the party realizes the lack of its chances to win, it will try to pro-
long the process, to impede the other party in obtaining the evidences, etc. Therefore, the claimant party needs a
certain assistance from arbitration in order to deal with the obstacles created by the other party. Such assistance
is possible through the provisional measures, which are similarly acceptable to the forensic system as well.° The
present paper refers to the provisional measures applicable to international commercial arbitration.

The theme is divided into two main parts. Its first part refers to the means of claim settlement, their defini-
tions, and proced